{7 HARERA
SO GURUGRAM Complaint No. 1798 of 2019

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY GURUGRAM

Complaint no. : 1798 0f 2019
Complaint filed on : 26.04.2019
Date of decision : 13.08.2024

1. Charu Verma

2. Ambika Charan Verma

3. Deepak Verma

AllR/o: F-80, Second Floor, Sun City, Sector- 54 Complainants

N

Both having Regd. 0 @ffl%e at; meglstwered off%gcea»at 115,

Anal Bhawan 16 Kf’?Gé\Marg New Delh= E%lOOOﬁl% | Respondents
CORAM §
Shri Arun Kumar i Chairman
Shri Ashok Sangwan e Member
Shri San]eev Kumar Arora , Member
APPEARANCE: -
Shri K.K. Kohli and Sh“” Complainants
None Respondents

The present complaint dated 26.04.2019 has been filed by the
complainants/allottees under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of section 11(4) (é) of the Act wherein it is inter alia prescribed that

the promoter shall be responsible for all obligations, responsibilities and
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functions under the provisions of the Act or the Rules and regulations made

there under or to the allottees as per the agreement for sale executed inter se.

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

Sr.

No.

Particulars

Details

1.

Name of the project

7 ;_.ayoverelgn Floors, Esencia, Sector 67,
e ‘,” ugram

5 gf’éfs 04 20«1@9

A é%» %

Payment Plan

_ fﬁR?ég stere&wde registration no. 336 of

%3@1%%1 9

2%01'%%%27 10.2017

;pe dataf available at HA-RERA

epnsl e
Vﬁ%’ b%%ﬁt&w

R b
mm&é’—‘

' "‘w@%nstructlon linked plan

Unit no.

glﬁz 5‘?@?@ an%ﬂoor

=

71"1572 4. ft,

'- :?lgagéf?}

[Bage %Mcof complalnt]

Yih,

oﬁ‘éomplalnt]

Wx:

Date of booking

22.10.2012-

10.

Buyer’s agreement

26.10.2012
[Page 31 of complaint]

11.

Possession clause

5 POSSESSION OF FLOOR

5.1 Subject to Clause 5.2 infra and further
subject to all the buyers of the Floors in the
Residential Colony making timely payment,
the Company shall endeavor to complete the
development of Residential Colony and the

Floor as far as posszble within 36 months

Page 2 of 14



ARERA

URUGRAM

Complaint No. 1798 of 2019

B. Facts of the complaint

with an extended period of (6) six months
from the other claim against the
company in respect of the said Dwelling
Unit and under this Agreement during the
said period.
(Emphasis apphed)
[Page 43 of complaint]
12. | Due date of possession 26.04.2016
14. | Basic Total consideration Rs.1,19,79,000/-
[buyer’s agreement at page 36 of
o S 3%iompleunt]
15. | Amount paid | %"37 95,907/- ,
I%Heged by complainant in complaint,]
szelther agreed nor denied by
: % 'n%at no. 1 in its reply]
16. | Occupation certi NGt btaﬁéid
p gg}w@&? ,'”:;!:‘v"";""? g"%\i %@‘ﬁg %%4
17. | Offer of possessﬁ;zwn; § o ww%x@%offe%egm
18. | Booking Cance*llé%gn vide [duly ‘
signed afﬁdav1t§ ¢ ﬁ; d that respondent stated
d' unit is on disputed land
N ‘lction is not possible)
19. | Amount refunded by 1%

v/
3. The complainant has ﬁgiadeigh jmgllowangms%%n%g% sgm the complaint:

1. That respondent no.2 is a company incorporated under the Companies Act,

1956, having its registered office at 115, Ansal Bhawan, 16 K.G. Marg, New

Delhi 110001, dealing in the business of property development and

consti‘ucting a group housing colony. Respondent no.1 is a company

incorporated under the Companies Act, 1956, having its registered office at

1202, Antriksh Bhawan, 16, K.G. Marg, New Delhi - 110001, being registered

with this Hon'ble authority for the present project i.e, Esencia. That
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iii.

iv.

A
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respondent no.3 in a company expected to the Companies Act 1956, having

registered office at 115, Anal Bhawan 16 KG Marg. New Delhi - 110001

being the Company on whose letter head the application to the present
project was printed and executed by the respondent no.2 and the complaint.
(Respondent No. 1 and 3 are hereinafter collectively referred to
"Respondents”)

The respondents received, planned and decided to develop a grbup housing
colony known as “Sovereign Floors, Esencia" hereinafter referred to the

project which inter alia claimed

Haryana.

That the respondents a
and by inviting the§
brochures posters, advg

offer(s) and advertisets

complainants made anapphcﬁilo 3 |
the said unit as booke( bi‘/% eg%oﬁ‘ériﬁa ’ offered to them at a total
consideration of Rs 1@79 %?’“?@ f Wh ¢ t‘ﬁ é%m lainant had alread
S G K hx Ae copmp y

deposited an amount of Rs.12,47,389 /- (comprlsmg of first instalment as

per the construction linked plan) towards booking amount to the
respondents and thereafter paid all the instalments to the respondents as
and when demanded by the respondents.

Thereafter, a floor buyer agreement was executed between the complaints
and the respondents on 26.10.2012 and the allotment letter was issued to

the complainant after the execution of the floor buyer agreement and as per
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the class of the floor buyer agreement, respondents red and represented the
possession of the said unit after its contraction shall be handed over by
26.04.2016. The aid clause states the under: |

...... Subject to the clause 5.2 infra and further subject to all the buyers of
the floor in the residential colony making timely payment, the company
shall endeavour to complete the development of the residential colony and
the floor as far possible within 36 months with an extended period of (6)
six months from the date of execution of this floor buyer agreement subject

,f;?i r{% o

Yol

57

to the receipt of requisite building;

thuilding plans/ other approvals

& permissions from the concer

conditions as defined in the agiee

Ny L

terms and conditions of %he@@llot

not limited to timely pa%%%nts by
E {2«

That after the said aér%elgient, the.

continued making payrien % s_b@Sis

'
That after the executlo%‘%?‘:fis the

.}5'

e complaints started

us, showing complete

ejﬁ;ﬁTh

37,95,90 7@

d of the Resf)ndents and the floor buyer
eXRIniNTaY
agreement dated 26.10w2:x@;2LZsthe possessqon ofwunltfwas still not given on

“*ww 3 §

the promised date in. 26.04.2016. In this entire period complainants

That after paying as p the ﬁeman

regularly enquired about the construction status but every time
respondents gave false hopes tﬁat the construction would start soon.
Finally, after 4 years of booking the unit, in November 2016, respondent
confirmed that the booked unit in disputed land and construction is not all

possible for the booked unit. On 7t November 2016, the booking for the unit
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got cancelled after duly signing the required documents provided by the
respondents to the complainants.

Respondents assured complainants the entire paid in the booked unit Rs.
37,95,907 would get refunded along with the interest within the period of
2 month i.e, by the end of December 2016 However, till this state
respondents has only mould Rs.10,00,000 in spite of regular follow ups
through personal visits, emails and phone calls.

This clearly represented that the entlre consideration amount along with

ezkg%@ts, ill trade practices and
& *osiiﬁ’o the complainants.
37@5359@7/ for the said unit

& éé, SRR %@g
worth of Rs.1,19,79,0007 g Complaln?ﬁ‘%g’%s%‘éafter g‘ia }Qgg huge amount still
n ; E thégém

The complainants haveéa baid mo ‘eithian

w

s of

received nothing in re|

2 ar id money invested by

the complainant.

future of the project Whlle losmg a ma]or chunk of thelr lifelong savings.

In this entire duration of follow ups for the refund, complainants received a
mail from the respondents with the intimation of the refund of amount with
interest invested by the complain'ants in their project. The complainants
only received Rs.10,00,000.00 out of the to mount vested by the complaints.

That the respondents have not replies to the letters and the mails of the
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complainants and did not bother to refund the money invested by the
complainants.

xiv. The complainant have suffered a loss and damage in an much w they had
deposited the money in the hope of getting the said unit for residential
purposes. They have not only been deprived of the said unit but also the
benefit of escalation of price of the said unit and the prospective return they
could have you had they not invested in the project of the respondents.

C.. Relief sought by the complainant:
4,

a. : " ount paid by the complainant,

till the realization.

5. On the date of explained to the

ggf e T ;i;%

Respondent/promoter &b@ut thé' & contra%entlo as alleged to have been

committed in relatlon

plead guilty.

6. Respondent no.2 i.e.,, M/s A?np%egwtles%anf”‘d*Infrastructure Pvt. Ltd. &
Respondent no. 3 i.e, M/s msaLmT

% o ﬁ edil

proceeded ex-parte vide procee eding

o%\gvnshlp%lnrastructure have been

sdardd 501072024 |

7. That vide proceedlngs‘““”daieg?“ 0 Qgﬁg@??%%nselﬁfor the complainant
confirms thathe hasno rehe té be sought againstrespondentno.1i.e., Ansal
Phalak Infrastructure Pvt. Ltd. That complainant filed amended CRA for
refund dated 06.07.2022 and removed respondent no.1 i.e. Ansal Phalak
Infrastructure Pvt. Ltd. from arrears of parties.

8. Respondent no.1 i.e. Ansal Phalak Infrastructure Pvt. Ltd. stands deleted
from the arrears of parties vide order of this Authority dated 10.08.2022.

9. Copies of all the relevant documents have been filed and placed on record.

Their authenticity is not in dispute. Hence, the complaint can be decided on
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10.

11.

12.

13.

)
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the basis of these undisputed documents and submission made by the

parties.

The Authority observes that complainant filed amended CRA for refund
dated 06.07.2022 and removed respondent no.l i.e., Ansal Phalak
Infrastructure Pvt. Ltd. from the array of parties. Subsequently vide order
of this Authority dated 10.08.2022 respondent no.l ie., Ansal Phalak
Infrastructure Pvt. Ltd. stands deleted from the array of parties. Further,
vide proceedings dated 30.07.2024, it is to recorded that counsel for the

complainant confirms that he haﬁf%“@“‘%ef*to be sought against respondent

Jurisdiction of the authority:*

The authority has com Ké%tenr% '

adjudicate the presenté%{mplalntj%rttheg gsoﬁ‘% gﬁg%n below.
5§ N R % .
E.l Territorial jurisdiction e %5 oy
e R R EL

As per notification no. 1/92/2017 -1TCP dated 14 12.2017 issued by Town
e AT W OB OB OB OB Wy

and Country Planning De@gartment Haryana the jurisdiction of Haryana
S H @ WaLvs

Real Estate Regulatory Authority, Gurugram shall be entire Gurugram
AL § L SRS L

district for all purposes. In the present case, the project in question is

situated within the plannlng area of Gurugram district. Therefore, this
HE O~ e BT BN A8
authority has complete territorial ]urlsdlctlon to deal with the present

complaint. {% L} g% L Q ég&? /i

E.Il Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
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allottees as per the agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the association of allottees
or the competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

14. So, in view of the provisions of the Act quoted above, the authority has

15.

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter leaving aside compensation which is to be
LHENSEI
decided by the adjudicating officer if pursued by the complainants at a later

stage.
- " - .@‘2& 8 i (g / . ‘%}z
Findings on the relief sou@gght@%y?th complait aems«:%
G.I Direct the resp”b,gf“é‘f&en i nel t-'f%e,%’agmount paid by the
A A AL ThE D %

ekl 2
complainant, alonﬁﬁ‘mith thielinterest at thésprescribed rate, from the
7 2 &

date of paymergt tillithe realizationso X

97

1

In the present complai plaifiants intém%%t@ withdraw from the

i

project and are seekingiref

PR

N
nt ggid y them in respect of

TR

£

b 2

f thetA
Ay

&

subject unit along wi tis reproduced below

(!

for ready reference: % -

Section 18: - Return of amount and:compensation

18(1). If the promoter failsxto complete, or.is u(na,blﬁe to.give possession of an
apartment, plot, or building. # ég% , % »

(a)in accordance with the termis ofathe. dg ,(ef,’rz,%ﬁi’%@ﬁle or, as the case may be,
duly completed by thge},.,@dqgeé sp%e,azljfied therein

i

Y ¥ A A .
(b)due to discontinuande of-his bus 1:m§e§s c% : a@i@ie@%é%gﬁ%gf%unt of suspension or

revocation of the reg%tr“étéfz:;%’i)*n‘%i L%n%‘e%*tﬁi%‘*ﬂ*‘ct or for aﬁy other reason,

he shall be liable on demand to the allottees, in case the allottee wishes to
withdraw from the project, without prejudice to any other remedy available, to
return the amount received by him in respect of that apartment, plot,
building, as-the case may be, with interest at such rate as may be
prescribed in this behalf including compensation in the manner as provided
under this Act:

Provided that where an allottee does not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till the handing
over of the possession, at such rate as may be prescribed.”

(Emphasis supplied)
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16.

17.

18.

19.

20.

Complaint No. 1798.0f 2019

Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by them along with
interest prescribed rate of interest as provided under rule 15 of the rules.
Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost of

lending rate +2%.:

Provided that in casef,th e.State Bank of India marginal cost of
lending rate (MCLR] 1 TLL,‘ \, it shall be replaced by such
S {LngState Bank of India may fix from
* ;eral public.

The legislature in its w?o“ﬁgn et rb;%?dm%&ate leglslatlon under the
provision of rule 150 gthg;%ﬁe et

A wn

interest. The rate of 1n5e§€ 0 deter::mmed%by the“l?egslslature is reasonable

Ay d&‘ﬁﬁﬁinteﬁez@ it will ensure uniform

and if the sald rule is g e

f,%

practice in all the case““s% Y] :

Consequently, as per wé

the marginal cost of lendin gr%%‘e&a@ hott, )
M&: RE

is 9%. Accordingly, the prescrlbedwra»as‘ﬁeﬁef@‘mterest Wlll be marglnal cost of

lending rate +2% i.e., 1 |

Vi

An allotment letter has 'erglglj}sue | by the espondents but no builder
buyer’s agreementﬂ? has, So, the

document/receipt/provisional allotment letter so issued in favour of a
person can be termed as an agreement for sale to drag the developer before
RERA Authority and compelling him to fulfil his obligations against the
holder of that document.

In the present case, the complainants booked a unit with the respondents in
its project “Esencia” situated in Sector-67, Gurugram, Haryana. The

complainants were allotted a unit bearing no. F-2508, 2nd floor,
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22.
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admeasuring 1572 sq. Ft. of super-area vide buyer’s agreement dated

26.10.2012. The Hon’ble Supreme Court in the case of Fortune
Infrastructure and Ors. Vs. Trevor D'Lima and Ors. (12.03.2018 - SC); MANU
/SC /0253 /2018 observed that “a person cannot be made to wait
indefinitely for the possession of the flats allotted to them and they are
entitled to seek the refund of the amount paid by them, along with
compensation. Although, the delivery period stipulated in the agreement as
per clause 5 is reproduced below:

5 POSSESSION OF FLOOR &
5.1 Subject to Clause 5.2 mfran
Floors in the Residential Colon%g
shall endeavor to complete the=

)‘ Subject to all the buyers of the
4 mely payment the Company

the Floor as far as poss f withif 2 t@% ith an extended period
of (6) six months from & otheric m f I%St the company in
respect of the sala’vi% | &Ag;reement during the

said period.

o
9w

'%,é
36 men gps from the date of

o Sy A A
LR ;.
- ¥ }( %
."'
. bt 554
q ] 2]
i
3
[

The due date of po%s‘jon 1%5 36 mon

agreement i.e. 26.10.2 %S%Z%@wb;ch 5 ggiéﬁg) 2015 without grace
2 5 "g“@;a é

period. Grace period of 6,f @%t A in 36@’“& nths time perlod which

comes out to be 26.04.2
possession is 26.04.20.16..,

It is pertinent to meng& Love *heg% that eyenafter Q&passage of more than
8 years neither the constructli'%s cogmp t“’"é

the allotted wunit as een ma“ﬂe %‘Sto allottees by the

noy 1% e/offer of possession of
respondent/promoter. The Authority is of the view that the allottees cannot
be expected to wait endlessly for taking possession of the unit which is
allotted to them and for which they have paid a considerable amount of
money towards the sale consideration. Further, the Authority observes that
there is no document placed on record from which it can be ascertained that
whether the respondents have applied for occupation certificate/part

occupation certificate or what is the status of construction of the project. In

Page 11 of 14



Qﬁ“ﬁ .
GURUGRAM | Complaint No. 1798 of 2019

view of the above-mentioned facts, the allottee intends to withdraw from

the project and are well within the right to do the same in view of section
18(1) of the Act, 2016

23. Thatthe Hon'ble Supreme Court of India in the cases of Newtech Promoters
and Developers Private Limited Vs State of U.P. and Ors. (supra)
reiterated in case of M/s Sana Realtors Private Limited & other Vs Union
of India & others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022.

observed as under:

:‘ a"llegtee to seek refund referred

Under Section 18(1)(a) antiSee o 19[4) of the Act is not dependent
on any contingencies or s ipi@ 1 % thereof. It appears that the
Bronitl -d: thls LIght of refund on demand
Zwlottee if the promoter fails
to give possession @ﬁthe api; qg’ ‘} 6*‘§@t o%mldmg within the time
stipulated unde(ﬁae&terms ﬁf‘f : %‘lfemen%ﬁ%‘“ ardless of unforeseen
events or stay ordefs of the C@urt/Trlbunal, T?‘Vhflch»’ezs in either way not

attributable to] thé fallottee/homﬁeﬂb?uyer th% prnomoter Is under an

obligation to ref%%dgthe afmo ntE@n demasnd Wit i interest at the rate
3 g@%&% g §§ g iﬁ% § o

prescribed by the@,Stateﬁove nmgent in éu zng compensatzon in the

manner provzde%%n er he Actngth he %I;ov,{v orthat if the allottee

does not wish towzth rggyv fronggtzze& rojégt fége shall be entitled for

interest for the perledgg; &% del bl anﬁm © er possession at the rate
rescrzbed Y
p ﬁ%&%ﬁw

é

%

%m

m%w@f (?)}%16 or the rules and

regulations made thereunde h 'a;éllbtteeg as per agreement for sale

under section 11(4) (a] Thewpla %‘1 haas fallfed%«toﬁcomplete and is unable

to give possession of the unit in accordance with the terms of agreement for
sale by the date specified therein. Accordingly, the promoter is liable to
return the amount received in respect of the unit with interest at such rate
as may be prescribed to the allottees as they wish to withdraw from the
project.

25. Accordingly, the non-compliance of the mandate contained in section 11

(4)(a) read with section 18(1) of the Act on the part of the respondent no. 2
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26.

27.
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& 3 are established. As such, the complainants are entitled to refund of the
entire amount paid by them at the prescribed rate of interesti.e, @ 11% p.a.
(the State Bank of India highest marginal cost of lending rate (MCLR)
applicable as on date +2%) as prescribéd under rule 15 of the Haryana Real
Estate (Regulation and Development) jRules, 2017 from the date of each
payment till the actual date of refund;of the amount within the timelines
provided in rule 16 of the Haryana Rulés 2017 ibid.

GII Direct the respondent to pay compensation of Rs.15,00,000/- on
account for harassment/ln]ut;y*‘both mental and physical and holding
the respondent guilty of lﬁgd?{;‘%-li‘m ’0 unfair practices.

G.III Direct the respondent to ay" »o;mpensatwn of Rs.35,00,000/- on
account for the loss as heith een deprived of the benefit of

escalatlon of the prl‘gﬁgﬁ'hg ggfgk

%?S litigation charges.
a%%’j/?GIV as sought by the

*2%

m one relief will affect

connected

is entitled to claim
g%‘z%m 18 and section 19

which is to be decided By ‘the é%élcatlng offglcm‘r ds per section 71 and the
UM AS KA

quantum of compensation & litigation expense shall be adjudged by the
|

compensation & lltlgatr@n (

PPy

adjudicating officer having due regard to the factors mentioned in section 72.
The adjudicating officer has exclusive jurisdiction to deal with the complaints

in respect of compensation & legal expenses.

H. Directions of the authority

28. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations
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cast upon the promoter as per the function entrusted to the authority under
section 34(f):

1. The respondent no. 2 & 3 are directed to refund the amount deposited
with interest at the prescribéd rate i.e. 11% per annum from the date of
each deposit till the date of realization. The amount of Rs.10,00,000/-
already paid by the respondent shall deducted from the amount so

calculated.
29. Complaint stands disposed of.
30. File be consigned to registry.

(Demitted Office)
(Sanjeev Kumar Aro
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