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ORDER

5899 0of 2023
04.01.2024
10.04.2024
13.11.2024

Complainants

Respondent

Member

Complainants

Respondent

1. The present complaint has been filed by the complainants/allottee(s) under

Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in

short, the Act) read with Rule 28 of the Haryana Real -Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of Section

11(4)(a) of the Act wherein it is inter alia prescribed that the promoter shall

be responsible for all obligations, responsibilities, and functions under the

provisions of the Act or the rules and regulations made there under or to

the allottee as per the agreement for sale executed inter se.
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A. Unit and project-related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, the date of proposed handing over of the

possession, and the delay period, if any, have been detailed in the following

tabular form:
Sr. | Particulars Details
No.
1. | Name and location of the “Vatika Express City Plots”, which is
project part of integrated township “Vatika
| India Next 2 Plots”, Sector- 88B,
Gurugram
2. | Nature of the project | Residential Plot
3. | RERA Registered/Not | Registered
Registered )0 \|271 0f 2017 dated 09.10.2017 valid
' | upto08.10.2022
4. |DTCP License no. and |94 of 2013 dated 31.10.2013 valid
validity status - | upto 30.10.2019
5. | Name of licensee Malvina Developers Pvt. Ltd. And 20
- others
6. | Allotment Letter 16.01.2014

: (Page no. 48-of complaint)
7. | Date of execution of buyer’s | 04.12.2014

agreement \ .|.(Page no: 48 of complaint)
8. | Unitno. ‘ | Plot no. 14, Street no. G-14, Block G
(As per BBA at page 69 of complaint)
9. |Unitareaadmeasuring  |301.39 sq.yards |
~ % |(As per BBAatpage 69 of complaint)
10. | Possession Clause “9, SCHEDULE FOR POSSESSION OF THE

SAID RESIDENTIAL PLOT- The Company
based on its present plans and estimates and
subject to all just exceptions, force majeure
and delays due to reasons beyond the control
of the Company contemplates to complete
development of the said Residential Plot
within a period of 48 (Forty Eight)
months from the date of execution of this
Agreement unless there shall be delay or
there shall be failure due to reasons
mentioned in other Clauses herein or due to
failure of Allottee(s) to pay in time the price
of the said Residential Plot along with all
other charges and dues in accordance with
the Schedule of Payments given in Annexure-
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Il or as per the demands raised by the
Company from time to time or any failure on
the part of the Allottee(s) to abide by any of
the terms or conditions of this Agreement.”

(Emphasis Supplied)
(As mentioned in BBA at page no. 74 of
complaint)

11.

Due date of possession

04.12.2018
(Calculated to be 48 months from the date
of execution of BBA)

12.

Total sale consideration

Rs. 2,18,32,660/-
(SOA dated 14.02.2024 at page no. 83 of
reply)

13. | Amount paid by the | Rs. 84,38,921/-
Comp]ainants A (SO,A dated 14.02.2024 at page no. 83 of
| reply)
14. | Occupation certificate —f&ot obtained
15. | Offer of possession . . | Not offered
16. | Refund requestJetter sent | 11.05.2023

by complainant and duly
approved by respondent
Facts of the complaint:

The complainant has'made the foll@vﬁng submissions:
That the complainantne: 1 is about 66 years old and his wife complainant

(Page no. 48 of complaint)

no. 2 is about 64 years old. Both are citizens of India however, they are
presently residing af 1525, White Birch Terrace, Apartment No. 213,
Fremont, California 94536, USA. As the;cémplainants are unable to come to
India for filing thé "j;_pr?ésentﬁ comi;laint, they have appointed complainant
no.1’s real brother Mr, Parmod Kumar Gupta as their lawful Attorney (the
Authorised Repres\em\:ﬁtive), authorizing him to sign, file and prosecute the
present complaint against the respondent.

That during the year 2013, complainants were looking for a residential plot
in Gurugram and they came across lucrative advertisements published by
the respondent, wherein the respondent represented that a high-end
plotted colony is developed by them in Sector 88-A, 88-B, Gurugram.
Thaton 30.11.2013, the complainants visited the respondent’s office, where

the respondent’s staff handed over to them the advertising literature/
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brochure/pamphlets of the respondent’s upcoming plotted colony project
in Sector-88A and 88B, Gurugram, Haryana.Being influenced by the
lucrative promises and representations made by the respondent’s staff and
their advertising literature brochure/pamphlets about their project, and
believing all their representations to be true, the complainants booked plot
no.14, Block G, with proposed area of 300 sq. yards in the respondent’s
project named “Vatika Express City” situated at Sector 88B, Gurugram by
signing a printed Expression of Interest and handing over a cheque bearing
no. 000039 worth Rs.11,00,000/- drawn on Standard Chartered Bank. The
respondent acknowledged the r&elp’t of the said payment vide its receipt
dated 11.12.2013 Wthh was sem: fo the complainants enclosed with the
respondent’s covering Ietter dated 20:12.2013.

That the respondent allotted the said plot to the complainants by sending a
formal allotment léftgr dated 16.01.2014. Further, vide letter dated
29.10.2014, the r;es__iio%gdent sent the two, copies of the builder buyer
agreement to the éog’plainant's for signing thereof. Both the copies were
already duly stamped-and signed by the authorized representative of the
respondents on each page. 'i'.hg ggim-p}ginants signed both the copies of the

BBA and sent one copy thereof toithe respondent on 04.12.2014.

That as per clause 9 oFthe BBA, the possession of the plot was promised to
be delivered within48 months of execution of BBA, i.e., by 04.12.2018. The
basic sale price as shown in the BBA was Rs.2,10,97,300/-, which was
payable as per the following payment plan annexed with the BBA:

At the time of Booking 5% of BSP |
Within 2 months from the date of | 10% of BSP |
Booking

Within 4 months from the date of | 10% of BSP

Booking

Within 6 months from the date of | 15% of BSP g
Booking
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On offer of Possession 60% of BSP + 100% of PLC + EDC/IDC +
IFMS + STP charges +Electric Meter Charges

+ Gas Pipeline Charges
Thus, 40% of BSP was payable within first six months of booking and the

balance was payable on offer of possession of the plot.

That as detailed above by 03-12-2014, the complainants had paid a sum of
Rs.84,38,921/-, which is 40% of the BSP. As per the payment plan specified
in the BBA, the balance amount was payable on the offer of possession. A
tabulated account of the various payments made by the complainants to the

respondent is as under:

Sr. No. Date Am&ﬁ?&’& e Remarks

1. 11.12.2013 gi,pq,nbo

2. 07.02.2014 20,18,500

% 14.04.2014 o L '3;1,5&0'; TDS against sr. no.1 and 2

4. 14.04.2014, | '_?'-'@ 79,000 .

5. 20.05.2014 51 .~ .. 21,000 | TDS against sr. no.4

6. 16.06.2014 " | 31 18500 | .

7. 31.07.2014 31,500.] TDS against sr. no.6

8. 20.11.2014 ' 18,631 | Payments on account of increase in
9. 26.11.2014 19,900 | Plot area
10. 31.12.2014 - | | 390 | TDS against sr. no.8 and 9 ]
i1 Total § " 84,38,921 :

That upon the ‘Act’ hav'iﬁg_-@corpé m force in the year 2016, the project was
registered in RERA as an ongoi'ﬁg}ﬁf'éj_'eé:t vide registration no. 271 of 2017
dated 09.10.2017, Eé‘hereby thef*déte- of delivery of possession was declared
as 08.10.2022. However, the desplte the explry of 8 years of announcing the
project, the respondent took no- steps for development of the project, and
therefore, the project lapsed on 08.10.2022 on the RERA website as per
RERA Rules. Subsequently, the said date of delivery of possession was
extended on the RERA website to 08.07.2023. However, the said date has
already expired, and the project is still shown as “lapsed” on the website of
Haryana RERA, as date of completion of the project already elapsed twice.

That despite the fact that the project had lapsed on account of respondent’s

having abandoned the project and that complainants had already paid more
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than 40% of the BSP and the balance was payable only at the stage of

delivery of possession, the respondent was audacious enough to send to the
complainants a malicious demand letter dated 02.12.2022, posing as final
opportunity, threatening cancellation of complainants’ booking and
forfeiture of complainants’ money, and demanding Rs.1,24,92,728.96 /- to
avoid cancellation with immediate effect. The complainants replied to the
said letter vide his letter dated 01.03.2023 sent through speed post and
courier, wherein they mentioned that the balance payment was payable
only at the stage of possessmn ‘The complamants further requested the
respondent to update about the status of the project and also provide, inter-

alia, the copy of the RERA complqtlon approval and occupancy certificate, if
the respondent clalmed,;he plot was raady for possession.

That on 07.03.2023, Eﬁe compl%inant-no 1'visited respondent’s office and
project site and was highly disappointed at the deserted and abandoned
state of the project land. Therefore, he sent an email dated 11.03.2023 to
the respondent reqtééSti'ng them t0 inform Hiri‘about the current status of
the project and to provide the expected time for delivery of possession, the
latest layout plan, approvals, a:hdﬁjfrespcxid'e'nt’s communication with RERA
regarding the status and proposed completion of the project.

That despite passage gygl’abrmt 5"*m0'nths of complainants having sent the
abovementioned e—mall dated 11 03.2023, the respondent neither replied
to the said email nor took any step in the direction of the development of
the project. Therefore, the complainants were constrained to send a legal
notice dated 05.08.2023 to the respondent, through speed post and courier,
calling upon the respondent to provide actual on record current status of
the project and take steps to renew/extend the registration under RERA,
within a period of 15 days from receipt of the notice. However, despite

having received the said notice, the respondent did not care to respond to

the same.
Page 6 of 23

4



n'ﬁ
ﬁ > GURUGRAM Complaint No. 5899 of 2023

k) That further, the respondent sent a pre-termination notice dated

1)

14.11.2023 to the complainants demanding the entire sale consideration of
the plot within a period of seven days and threatened to terminate the
booking as a consequence of non-payment thereof.

That it was also noticed that the respondent had booked complainants’ plot
in their project named ‘Vatika Express City’, and referred to the said name
in all their communications, except in their last two communications, i.e.
demand notice dated 02.12.2022 and termination notice dated 14.11.2023,

wherein the respondent referreckthe project as ‘Vatika India Next 2’, instead
of ‘Vatika Express City’. The raspondent sent no communication to the
complainants regarding the change of%he name of the project or shifting of

complainants’ plot tg any ot]‘fer pra)ect. Further, on searching about

respondent’s prolects on the | “ webSIte it was revealed that none of
the said two projects was active. ‘Vatika Express City’ has already been
lapsed and ‘Vatika India Next 2’ has not even been registered yet. It was
further revealed th"aé"f}fé_respandént had withdrawn their application for
registration of their ﬁrbject ‘Vatika India Next 2’ before RERA authorities
vide order dated 13.03.2023 passed by HRERA Authority. Thus, the
respondent sent th‘g__.i;_sa,id pre-termination notice dated 14.11.2023 knowing
fully well that the balance anygmght was payable by the complainants only
on offer of possessmn, whlch was never offered, as the project is nowhere
near completion and the same has been abandoned by the respondent; and
that ‘Vatika Express City’ has already been lapsed and ‘Vatika India Next 2’

has not even been registered yet.

m) That the respondent’s conduct in failure to deliver the possession as per the

terms of the agreement, taking no steps to develop the project, further
demanding the money which is not payable by the complainants as per the
agreement, threatening to cancel the booking and forfeiture of

complainants’ money, demanding the payment despite the project having .
Page 7 of 23



p)

g HARERA

& GURUGRAM Complaint No. 5899 of 2023

been lapsed, demanding the payment under the name of another project

which has not been registered yet and failing to provide any information
with respect to the project despite repeated reminders, not only violates
various provisions of the Act, including but not limited to Section 11, 18,
19(1) to (3), but also amounts to ‘deficiency of service’ and ‘Unfair
Practices’ under the scope of the penal provisions of Section 7 of RERA,
which render the promoters of the respondent liable for punishment under
Section 61 of the Act and revocation of the project.

That the complainants are senior citizens and had invested their lifetime
savings on the booking of the sald plot with the hope that they will build
their retirement home on the sawa plot to.lead their retired life peacefully.
The complainants have ajsg 5ufﬁered grave and severe financial loss and
hardship during last @vyears as they have been cutting on their essential
expenses to save money to make the payment for the said Plot. In light of
the aforesaid facts and arcumstances the respondent is also liable to
compensate the complamants for the financial loss suffered as well as the
mental harassment and agony that the complainants have undergone at the
behest of the respondent. |

That the respondent has been demanding the balance payment knowing
fully well that the p‘i‘*oj%ct has alré%dy been lapsed. The respondent has also
been demanding th&ba:lance payment under the name of another project
under which the resﬁpon.dent n’e\}er applied fdr the booking. Thus, the
promoters of the respondent have acted dishonestly and thereby caused
wrongful loss to the complainants and wrongful gain to the respondent.
Accordingly, the promoters have also committed the offence of cheating and
have rendered them liable to be punished under Section 420 IPC.

That the complainants were constrained to send a legal notice dated
23.11.2023, whereby they not only replied to respondent’s letter dated

14.11.2023, but also cancelled /terminated the booking of the said plot with
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immediate effect and demanded the refund of the entire payment of Rs.

84,38,921 /- paid by the complainants to the respondent along with interest
@ 18% p.a. from the date of the respective payments till the date of actual
realization thereof, within a period of 7 days of receipt of the said legal
notice. However, the respondent neither replied to the said legal notice nor
refunded any money to the complainants.

Relief sought by the complainants:
The complainants have sought the following relief(s):

i. Direct the respondent to refund the entire amount paid by the
complainants to the respon “"’-"&glpng with interest at the prescribed
rate from the date of each: ymént made by the complainants to the
respondent, till the date ofa%'zﬁa1f%ahzatlon of the entire amount along
with interest. . L4 B0\ A

ii. Direct the respondent to pay ngl 50 ,000/- on account of litigation
expenses.

On the date of heamag, the authorlty eg;plalned to the respondent-promoter

about the contravéﬂéions as alleged to have been committed in relation to
Section 11(4) of the- Actto plead gullty or not to plead guilty.

Reply by the respondent.
The respondent contested the, cop@p]amt on the following grounds vide its
reply dated 27.03.2024: e

That from the conjoint reading of Rule 8 and Rule 15 Form and Annexure
‘A’ of the Haryana REﬁA Rules, 2017, it is evident that the ‘Agreement for
Sale’, for the purposes-of 2016 Actas'well as 2017 Haryana Rules, is the one
as laid down in Annexure ‘A’, which is required to be executed inter se the
promoter and the allottee.

That it is a matter of record and rather a conceded position that no such
agreement, as referred to under the provisions of 2016 Act and 2017 Har-
yana Rules, has been executed between respondent and the complainants.
Rather, the agreement that has been referred to, for the purpose of getting

the adjudication of the complaint, though without jurisdiction, is the builder
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buyer agreement, executed much prior to coming into force of 2017 Har-

yana Rules.

That adjudication of the complaint for refund, as provided under Sections
12,14, 18 and 19 of 2016 Act, if any, must be in reference to the agreement
for sale executed in terms of 2016 Act and 2017 Haryana Rules and no other
agreement. Thus, no relief as claimed can be granted to the complainants.
That it has been categorically agreed between the parties that subject to the
complainants having complied with all the terms and conditions of the
buyer’s agreement and not bei'ng in default under any of the provisions of

the said agreement and havmgr mied with all provisions, formalities,

documentation etc., the developer ‘contemplates to complete construction
of the said residential plot Wt:thin- a period of 48 months from the date of
execution of the agreement unle’ss there shall be delay due to force majeure

events and falluregoéxaﬂottee(;g to pay in time thé price of the said unit in

terms of clause 9 0§ ’agreement Further it had been agreed and accepted
that in case the delayji's due to the reasons beyond control of the company,
developer shall be au‘tgmatlcally entltled to extension of time for delivery
of possession. Further the compaﬁly may also suspend the project for such
period as it may consider exp;e@en& in terms of clause 12 of the buyer’s
agreement. | \

That in the present case there has been a delay due to various reasons

which were beyond the control of the respondent and the same are enumer-

ated below: -

a. Unexpected introduction of a new National Highway being NH 352 W
(herein “NH 352 W") proposed to run through the project of the re-
spondent. Initially HUDA has to develop the major sector roads for the
connectivity of the projects on the licensed land. But no development for

the connectivity and movement across the sectors, for ingress or egress
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was done by HUDA for long time. Later on, due to the change in the mas-

ter plan for the development of Gurugram, the Haryana Government has
decided to make an alternate highway passing through between sector
87 and sector 88 and further Haryana Government had transferred the
land falling in sector 87, 88 and others sectors to GMDA for constructing
new highway 352 W. Thereafter in a process of developing the said high-
way 352 W, the land was uplifted by 4 to 5 metres. The respondent has
already laid down its facilities before such upliftment and is constrained
to uplift the project land.an i_.rErahgn the facilities. Thereafter GMDA
handed over the possessmn;:? the land properties/land falling in NH
352 W to NHAI for COHStl"LlCtlDI‘l and development of NH 352 W.

b. The GMDA vide 1t§§f”etter daﬁéd 08.09.2020-handed over the possession
of said propertlegf@rconsfmmomand development of NH 352 W to the
National nghvyay @uthorlty_lof India (NHAI). This is showing that still
the constructic;rf;%FN H 352:3W is under process resulting in unwanted
delay in completmn of pr0}ect

c. Further, initially, When HUDA had acqun‘ed the sector road and started
its construction, an area. bifl-fto 5 metres was uplifted. Before start of
the acquisition gnd construction process, respondent no. 1 had already
laid down the semces accordmg to the earlier sector road levels, how-
ever due to uphftment caused by HUDA in NH 352 W the company has
been constramed to raise and uplift the same within the project, which
not only result in deferment of construction of project but also attract
costing to the respondent.

d. The Hon’ble National Green Tribunal (NGT)/Environment Pollution
Control Authority (EPCA) issued directives and measures to counter the
deterioration in Air Quality in the Delhi-NCR region, especially during

the winter months. Among these measures were the bans imposed on
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construction activities for a total period of 70 days between November

2016 to December 2019.

e. Declaration of Gurgaon as a Notified Area for purpose of Groundwater
and restrictions imposed by the state government on its extraction for
construction purposes.

f. The Government of India imposed lockdown in India in March 2020 to
curb the spread of the Covid-19 pandemic. This severely impacted the
Respondent as the Respondent was constrained to shut down all con-

struction activities for the: salg.e QE workers safety, most of the labour

workforce migrated back tq, 'elr \nllages and home states, leaving the
Respondent in a state where fhEre is still a struggle to mobilize adequate
number of workers to ;Start aﬁﬂ com;JJete the constructlon of the Project
due to lack of manpower \ f;\ o N

f) Further, it had been also agreed and accepted that in case the delay is due
to the force ma]elg'e‘”then the devgloper shall not be held responsible for
delay in delivery oﬁfﬁe possess:on in terms of the clause 35 of the buyer’s
agreement.

g) That the complainants have a]so fﬁdi]éél'-tbl-méke payments in time in accord-
ance with the terms and condltlcms as'well as payment plan annexed with
the buyer’s agreem%ent and as such the'complaint is liable to be rejected. It
is submitted that out of the sale consideration of Rs. 2,18,32,660/-, the
amount actually pald by the complamants is Rs. 84,38,921/- i.e. around
39% of the total sale consideration of the unit. There was an outstanding
amount of Rs. 1,33,93,739/- (including interest) payable by the complain-
ants as on 14.02.2024 as per the payment plan opted by the complainants.

h) That respondent has already offered possession of the unit to complainants
vide letter dated 13.09.2022 and 02.12.2022, however, the complainants
have till date failed to make the payment of outstanding dues. On

14.11.2023 the respondent again called upon the complainants vide letter v
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dated 14.11.2023 with an opportunity to make the payment within 07 days

failing which the unit of the complainants shall stand cancelled, however,
the complainants did not bother to make the payment. The complainants
after defaulting in complying with the terms and conditions of the buyer’s
agreement, now wants to shift the burden on the part of the respondent
whereas the respondent has suffered financially.

7. Copies of all the relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
based on these undisputed documents and submission made by the parties.

E. Jurisdiction of the authority:
8. The authority observes that. i1: ‘has territorial as well as subject matter

jurisdiction to adjudlcgte the esent. complalnt for the reasons given
below. - FC PN

AL

E. I Territorial |urlsdjction i O
9. As per notificationne. 1/92/2017-1TCP dated 14.12.2017 issued by Town

and Country Plannlng Dep@rtment the jurisdiction of Real Estate

X _-'.. 'y

Regulatory Authorr;ﬁ’ Guru@ram s“hall be the entire Gurugram District for
all purposes with of’f-ices- situated in «Gurugram. In the present case, the
projectin question is situated within the planning area of Gurugram district.

Therefore, this authorgty has comylete territorial jurisdiction to deal with

= i’& J
o % '*_"_.
5 L

the present complain .

E. Il Subject matter jurisdiction
10. Section 11(4)(a) of.the Act, 2016 provides that the promoter shall be

responsible to the allottee as per the agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this

Act and the rules and regulations made thereunder.

11.So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of

obligations by promoter leaving aside compensation which is to be decided

by the adjudicating officer if pursued by the complainants at a later stage.

12. Further, the authority has no hitch in proceeding with the complaint and to

grant a relief of refund in the present matter in view of the judgement

passed by the Hon'ble Apex Courtin Newtech Promoters and Developers

Private Limited Vs State of U.F

M/s Sana Realtors Private Lim

. (Supra) and reiterated in case of
'ﬁ*ther Vs Union of India & others SLP

(Civil) No. 13005 of ZOZdeecuferdﬂn 32, 05 .2022wherein it has been laid

down as under:

'
L _u-

“86. From the schefn;a ;f"the Act of which a detailed reference has been made

and taking na,te,pf ower of adjudication delineated with the regulatory
authority amfagu icating qﬁ‘icer what finally culls out is that although
the Act md:ca% distinct e expraess:bns like ‘refund’, ‘interest’, ‘penalty’
and ‘compensation’, ’ﬂ cqnjqént ;:eadjng of Sections 18 and 19 clearly
manifests that é% it'comes to reﬁmd of the'amount, and interest on
the refund amountor directing.paymentofinterest for delayed delivery
of possession, or penalty and interest thereon, it is the regulatory
authority which has the p&*wm examine and determine the outcome
of a complain ar e, when itco@es to a question of seeking
the relief t;v)"gq dging. compensation and interest thereon under
Sections 12, 1 ‘and 19, t‘headjtrdftahng officer exclusively has the
power to determine; keeping iniview the collective reading of Section 71
read with Section 72 of the Act. ifthe adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand
the ambit and scope of the powers and functions of the adjudicating
officer under Section 71 and that would be against the mandate of the
Act 2016.”

13. Hence, in view of the authoritative pronouncement of the Hon’ble Supreme

Court in the case mentioned above, the authority has the jurisdiction to

entertain a complaint seeking refund of the amount and interest on the

refund amount.

F. Findings on the objections raised by the respondent:
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F.I Objection regarding jurisdiction of authority w.r.t. buyer’s agreement
executed prior to coming into force of the Act.

14. The respondent has raised an objection that the authority is deprived of the

jurisdiction to go into the interpretation of, or rights of the parties inter-se
in accordance with the buyer’s agreement executed between the parties
prior to the enactment of the Act and the provision of the said Act cannot be
applied retrospectively. The authority is of the view that the Act nowhere
provides, nor can be so construed, that all previous agreements will be re-
written after coming into force of the Act. Therefore, the provisions of the

Act, rules and agreement hay_,e-_\v':' <

However, if the Act has provid r dealing with certain specific

provisions/situation in a specidé/pe}'tiéﬁTar manner, then that situation

will be dealt with m accordance ’é\nth ﬁze Act and the rules after the date of
W‘f{- T

coming into force of ﬂ'le Act and'the rules. Numef‘ous provisions of the Act
save the prov151ons eflzltﬁe agreements made between the buyers and sellers.

The said contentton has ‘been upheld in the landmark judgment of
Neelkamal Realtor%uburbaﬁ Plft. Ltd Vs. UOI and others. (W.P 2737 of

2017) decided on 06. 1M017 which prmndes as under:

“119. Under the prowswns oj’ Sectron 18, the delay in handing over the
\ : mythe date mentioned in the
: ﬁq the romoter and the allottee

e e ger the provisions of RERA,

the promoteris given a faqmy to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and the
promoter...

122.  We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having a
retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parliament is competent enough to legislate law having retrospective
or retroactive effect. A law can be even framed to affect subsisting /
existing contractual rights between the parties in the larger public
interest. We do not have any doubt in our mind that the RERA has
been framed in the larger public interest after a thorough study and
discussion made at the highest level by the Standing Committee and
Select Committee, which submitted its detailed reports.” v
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15. Further, in appeal no. 173 of 2019 titled as Magic Eye Developer Pvt. Ltd.

16. The agreements are sacrosan'},

i7.

Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appellate Tribunal has observed-

“34, Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some
extent m operatmn and MMM(M—M@M

in
mmwmmmwm Hence in case of
delay in the offer/delivery of possession as per the terms and
conditions of the agreement for sale the allottee shall be entitled to
the interest/delayed possession charges on the reasonable rate of
interest as provided in Rule g.ﬁ q[ the rules and one sided, unfair and
unreasonable rate of compen: gp}pq mentioned in the agreement for
sale is liable to be :gnored oA

ay ra'nd except for the provisions which
have been abrogated byﬂthe Act;&isalf Further, it is noted that the builder-
buyer agreements hg%;ﬁeén ’ ng}l thermanner that there is no scope
left to the allottee g@ /negotiate" any of the: Clauses contained therein.
Therefore, the auglmrfty is;of fhg %w Ihat tl;e4 charges payable under
various heads shall bepz aii]e as pér tge agr&é&“tarms and conditions of the

agreement subject td«mecmndltion&hat the same are in accordance with the

plans/permissions apva@d byg ;'efspemve departments/competent

authorities and are not in coﬁtravenﬁon of any other Act, rules and

regulations made ther d %‘e rmt unfeasonable or exorbitant in

=
N

nature. Hence, in the hght of ab@ve-mentloned reasons, the contention of
the respondent w.r:t. )unsdlctloﬁ stands rejected.

F.Il Objections regarding force majeure.
It is contended on behalf of the respondent/builder that due to various

circumstances such as various orders passed by NGT, Hon'ble Supreme
court, introduction of new highway being NH-352W, transferring the land
acquired for it by HUDA to GMDA, it could not speed up the construction of
the project, resulting in its delay, then handing over to NHAI, re-routing of

high tension lines passing through the land of the project, etc. But all the
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pleas advanced in this regard are devoid of merit. The passing of various

orders to control pollution in the NCR region during the month of November
is an annual feature and the respondent should have taken the same into
consideration before fixing the due date. Secondly, the various orders
passed by other authorities were not all of a sudden. Also, as far as the plea
with regard to handing over the construction work to NHAI is concerned,
neither any specific pleading has been advanced by the respondent during
the course of proceedings nor any documentary evidence has been placed

on record to substantiate the sanie;v'lfhe«contentlon made by the respondent

.'-u-.'

seems to have been made in roﬁ' e and are therefore, rejected.

.J-J

18. The due date of possessmn m ___'e present case is 04.12.2018, so, any

situation or c1rcumsta‘?1¢és w}r{@i“‘”&l@d have an effect on the due date
N, B A
should have been “f:-n 'eredtﬂﬁeﬁwe ﬁxmg a ‘due date. Moreover, the

i
&

circumstances detglféd%earher dld not arise at all .and could have been taken

into account while ;@mpleUng the proyect and benefit of indefinite period in
this regard cannot %@‘fgl%n to the resgondent/bu’ilder

F.III Objection regar&lgégehyJ |
to outbreak of Covid=19. = -

19. The Hon'ble Delhi ngh Court m case t1tled as M/s Halliburton Offshore

tg,,&td;@Argn bearing no. O.M.P (1) (Comm.) no.
88/2020 and LAS,.?Q%-&!SQ(/ZGZQ dated 29.05.2020 has observed as

under: "’ \UJ J\"

lﬁyqn of construction of project due

“69. The past non-performance of the Contractor cannot be
condoned due to the COVID-19 lockdown in March 2020 in India.
The Contractor was in breach since September 20109.
Opportunities were given to the Contractor to cure the same
repeatedly. Despite the same, the Contractor could not complete
the Project. The outbreak of a pandemic cannot be used as an
excuse for non-performance of a contract for which the deadlines
were much before the outbreak itself.”

20.In the present case also, the respondents were liable to complete the

construction of the project and handover the possession of the said unit by *
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04.12.2018. It is claiming benefit of lockdown which came into effect on
23.03.2020 whereas the due date of handing over of possession was much
prior to the event of outbreak of Covid-19 pandemic. Therefore, the
authority is of the view that outbreak of a pandemic cannot be used as an
excuse for non-performance of a contract for which the deadlines were
much before the outbreak itself and for the said reason, the said time period
cannot be excluded while calculating the delay in handing over possession.

G. Findings on relief sought by the complainants.

G.I Direct the respondent to refund the entire amount paid by the
complainants to the res lent along with interest at the
prescribed rate from the “of each payment made by the
complainants to the respon till the date of actual realization
of the entire amount ﬁong vith interest.

21.In the present complal’ntfjthe,c jog "la‘mants 1ntends to withdraw from the

N o

kin refunéas pmwded under the proviso to Section
18(1) of the Act. Sec»tihn 18( 1] prowsé reads as under.

“Section 18: - ngm of amoynt nd compensanon
18(1). If the promeré?f s to co@pl%;e or is un able gp gwe possession of an
apartment, plot }bun‘d: i |
(a) in accordance ;ﬂf S o?z thgégféze‘gngnf for sale or, as the case
may be, duly comp?a ed by the date speéiﬁed therein; or
(b) due to discontinuance of h:.i business as a developer on account of

suspension orre Joca on zg t{rﬂﬁrga%n unq\er this Act or for any
nato

other reaso
he shall be lia Ie an ema he aﬂo&ees in case the allottee wishes
to wmhdrauffrom thé pra}ecf; Wit tﬁbbt préjudfce to any other remedy
available, to“return‘the amount-received by him in respect of that
apartment, plot, building, as the case may be, with interest at such rate
as may be prescribed in this behalf including compensation in the
manner as provided under this Act”

22.Clause 9 of the buyer’s agreement provides for handing over of possession
and is reproduced below:

“9. SCHEDULE FOR POSSESSION OF THE SAID RESIDENTIAL PLOT-
The Company based on its present plans and estimates and subject to
all just exceptions, force majeure and delays due to reasons beyond the
control of the Company contemplates to complete development of the
said Residential Plot within a period of 48 (Forty Eight) months from
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the date of execution of this Agreement unless there shall be delay or
there shall be failure due to reasons mentioned in other Clauses herein
or due to failure of Allottee(s) to pay in time the price of the said
Residential Plot along with all other charges and dues in accordance
with the Schedule of Payments given in Annexure-Il or as per the
demands raised by the Company from time to time or any failure on
the part of the Allottee(s) to abide by any of the terms or conditions of
this Agreement.”

(Emphasis Supplied)
23. At the outset, it is relevant to comment on the preset possession clause of
the agreement wherein the possession has been subjected to providing

necessary infrastructure specia T@ﬁ;&;sewer & water in the sector by the
< “zg Gl

government, but subject majeure conditions or any

government/regulatory . rg%’,&&ghog u;actlon or omission and reason

A

beyond the control df" e se “'__”'"?I’he draftmg of this clause and

s
& e

?dndltmnjqarg,mt oniiyyague and uncertain but so

incorporation of s
heavily loaded in %;nof the. pm@otbr and ag%i‘nst the allottees that even
a single default b)i me%allattees 1§ makmg payment as per the plan may
make the possessmh c]aﬁse 1rt'elef;ant for the purpose of allottees and the
commitment date fo}‘gandldéwoﬂer“ pqsﬁbsswn loses its meaning. The
incorporation of such a claﬁ"s*e«qmﬁevagreement to sell by the promoter is

just to evade the li ..__u ility tor QR e tim ery of subject unit and to
deprive the allottees of tﬁelr right accrumg agﬁer cfélay in possession. This is

e

just to comment as. tq,,how the l;m]der has mlsu.sed his dominant position

and drafted such a mischievous clause in the agreement and the allottees
are left with no option but to sign on the dotted lines.

24. Due date of handing over possession and admissibility of grace period:
As per clause 9 of the agreement to sell, the possession of the allotted plot
was supposed to be offered within a stipulated timeframe of 48 months

from the date of execution of the agreement. The buyer’s agreement was
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executed between the parties on 04.12.2014. Thus, the due date for handing

over of possession comes out to be 04.12.2018.

25. Admissibility of refund along with prescribed rate of interest: The
complainants are seeking refund the amount paid by him in respect of the
subject unit with interest at prescribed rate as provided under Rule 15 of

the Rules, 2017. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section

18 and sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sec-
tions (4) and (7) of secttogi?; the “interest at the rate prescribed”
shall be the State Ban-k of India )ghest marginal cost of lending
rate +2%.: '

Provided that in case the State Bank

rate (MCLR) is not in urse',"= it shall

lending rates wh}&ﬁ{gﬁé'& ’ _",“ gﬁlfndwmay fix from time to time
for lending to thegeneral publi */ 3& ¢
26.The legislature in

@
u.ﬁ
sﬁ
ggé’

ensure uniform pra egqgr all '1‘_f_ ases: .
27.Consequently, as per webﬁt&oﬁlﬁ

the marginal cost oﬂTeﬁdujg rate (i Q’lort,ﬂMCLR} asondatei.e, 13.11.2024

is 9.10%. Accordu% e pi"e%c | éé&»rate ofinterest will be marginal cost

of lending rate +2 % :3 l}iw%j |

28.0n consideration of the documents available on record as well as

—’ 1

submissions made by the parties, the authority is satisfied that the
respondent is in contravention of the Section 11(4)(a) of the Act by not
handing over possession by the due date as per the agreement.

29. Keeping in view the fact that the complainants/allottee wishes to withdraw
from the project and is demanding return of the amount received by the
promoter in respect of the unit with interest on failure of the promoter to

complete or inability to give possession of the unit in accordance with the
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terms of agreement for sale or duly completed by the date specified therein.
The matter is covered under Section 18(1) of the Act of 2016.

30. The due date of possession was 04.12.2018 and even after a passage of
more than 5 years till date neither the construction is complete nor the offer
of possession of the allotted unit has been made to the allottee by the
respondent. The authority is of the view that the allottee cannot be expected
to wait endlessly for taking possession of the unit which is allotted to it.

31. Moreover, the occupation certificate/completion certificate of the project

".?35.

where the unit is sntuated _'§§ stlll not been obtained by the

for which he has paid ﬁsm@' ab
and as observed by£ ﬁiﬁ Supr

§ 35

Pvt. Ltd. Vs. Abhis

decided on 11.01. '
The occupa rtifice
clearly amount ie

to wait indefinitely erﬂgo"lr

nor can they be bound to: tﬁé ﬂie gpamnents in Phase 1 of the

project...... " _
32.The judgement o %@mﬁ{ Lg‘l_:!of India in the cases of
Newtech Promote _s n:mT Develog §-’;§ Ignvate Limited Vs State of U.P. and

Ors. (supra) reite?:g_?& in w&eﬁLWs Sana Realtors Private Limited &
other Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on
12.05.2022. it was observed:

25. The unqualified right of the allottee to seek refund referred Under
Section 18(1)(a) and Section 19(4) of the Act is not dependent on any
contingencies or stipulations thereof. It appears that the legislature
has consciously provided this right of refund on demand as an
unconditional absolute right to the allottee, if the promoter fails to give
possession of the apartment, plot or building within the time stipulated
under the terms of the agreement regardless of unforeseen events or
stay orders of the Court/Tribunal, which is in either way not
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attributable to the allottee/home buyer, the promoter is under an
obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee

does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed.”

33.The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under Section 11[4) (a). The prorgeter has failed to complete or is unable to

rer \ agallable to return the amount

‘with m%e:est at such rate as may be

prescribed. M‘} f

{m
34. Accordingly, the (
11(4)(a) read with ecﬁ%ﬁ 18 [i] f the Aetyon the part of the respondent is
established. As such, thkomﬁbwmm entitled to refund of the entire

W e

ibe razflnterestle ,@11.10% p.a. (the

. ; { g@&g rate (MCLR) applicable

as on date +2%) asprescrlbed under Rule 15 of the Haryana Real Estate

amount paid by hi na

State Bank of lndla

(Regulation and Development] Rules, 20 17 from the date of each deposit till
its realization within the timelines provided in Rule 16 of the Haryana Rules,
2017, ibid.

G.II Direct the respondent to pay Rs. 1,50,000/- on account of litigation
expenses.

35.The complainants are seeking the above-mentioned relief w.r.t.
compensation. The Hon’ble Supreme Court of India in Civil Appeal nos.
6745-6749 of 2021 titled as M/s Newtech Promoters and Developers Ltd.

V/s State of UP & Ors. has held that an allottee is entitled to claim
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compensation and litigation charges under Sections 12, 14, 18 and Section

19 which is to be decided by the adjudicating officer as per Section 71 and
the quantum of compensation and litigation expense shall be adjudged by
the adjudicating officer having due regards to the factors mentioned in
Section 72. The adjudicating officer has exclusive jurisdiction to deal with
the complaints in respect of compensation and legal expenses.

H. Directions issued by the Authority:
36. Hence, the Authority hereby passes this order and issues the following

directions under Section 37 of:the Act to ensure compliance with
s 2

Rule 15 of ﬁ1é I;[ﬁxyana MEstate (Regulation and
Development) Rul_ % 17 fror%tﬁé dite of eaehrp@ment till the actual date
of refund of the deﬁo@t ed a@oﬁntﬁmtﬁm&h&ti’mehnes provided in Rule 16

38. File be consigned tﬁ:‘fhe& R??sltry-s

= 1 A .

Dated: 13.11.2024 Ashok Sarigwan
(Me 9‘r]

Haryana Real Estate

Regulatory Authority,
Gurugram
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