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BEFORE THE HARYANA REAI ESTATE REGUTATORY AUTHORITY'

GURUGRAM

Date of decision: 08.10.2024

M/s Sunrays Heights Pvt. Ltd.

"63 Golf Drive"

NAME OF THE
BUILDER

PROJECT NAME

S.

No.

Case No. Case title APPEARANCE

1. cRl2777/2023

M/s

Sh. Sanieev Kumar Sharma

and

Sh. Tushar Behmani

Z, cRl2769/2023 Sh. Sanjeev Kumar Sharma

and

Sh. Tushar BehmaniM/s 5un raYS Helgnts rrlvaIL
Limited

3. cR1276012023 Amit !
vt

M /s Sunravs H

iur
/s

Ieig

ar

rts 'rirrate

Sh. Sa harma

Sh ani
Lir

4. cR1276512022 St

M/s Sunr

Sh. Sanleev Kumar Sharma

and

Sh. Tushar Behmani

)r

al/5tlEr6,rrlJrrrvaLr

5. cR|276417023 Ekta Kumar
v/s

M/s Sunrays Heights Private
Limited

Sh. Sanjeev Kumar Sharma

and

Sh. Tushar Behmani

6. cRl2773/2023 )aykrishna Yadav
V/s

M/s Sunrays Heights Private
Limited

Sh. Sanleev Kumar Sharma

and

Sh. Tushar Behmani

7. cR1276612023 Ashish Agarwal
v/s

M/s Sunrays Heights Private
t,imited

Sh. Sanjeev Kumar Sharma

and

Sh. '['ushar Behmani

B. cRl2775/2023 Anil Kumar Yadav
v/s

Sh. Sanjeev Kumar Sharma

and
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titled above filed

[Regulation and
1. This order shall

before this autho

Development) Act, e Act"J read with rule

28 of the Haryana Real Estate (Regulation and Development) Rules' 2017

[hereinafter referred as "the rules") for violation of section 1 1(4) (a) of the

Act wherein it is inter alia prescribed that the promoter shall be

responsibleforallitsobligations,responsibilitiesandfunctionstothe

allottees as per the agreement for sale executed inter se between parties.

Page? of28

M/s Sunrays Heights Private
Limited

Sh. Tushar Behmani

o cR/2761/2023 Nishant Kumar Singh
v/s

M/s Sunrays Heights Private
Limited

Sh. Sanjeev Kumar Sharma

and

Sh. Tushar Behmani

10. cR1276212023 Neetu Shekhawat
v/s

M/s Sunrays Heights Private
Limited

Sh. Sanjeev Kumar Sharma

and
Sh. 'fushar Behmani

11. cRl2763/2023

M/s

Sh. Sanjeev Kumar Sharma

and

Sh. Tushar Behmant

Sh. Sanieev Kumar Sharma

and

Sh. Tushar Behmani

tz. cRl277Bl2023

CORAM:

Shri Arun Kumar

Shri Vijay Kumar GoYal

Shri Ashok Sangwan frl
Chairman

Member

Member

I

ll
Swadesh Kumar Dwivedi

v/s
M/s SunraYs Heighrs Private
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The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project,

namely 63 GOLF DRIVE", Sector-63A, Gurugram being developed by the

same respondent/promoter i.e., M/s Sunrays Heights Private Limited. The

terms and conditions of the buyer's agreements and fulcrum of the issue

involved in all these cases pertains to failure on the part of the promoter

to deliver timely possession of the units in question, seeking possession of

the unit along with delayed possession charges.

The details of the complaints; Iedy:status, unit no., date of agreement,

possession clause, due date of:posiesSion, total sale consideration, total

paid amount, and relief sought are give! in the table below:

2.

J.

Proiect Name and Location 63 GOLF DRIVE Sector-634, Gurugram

Nature ofProiect Affordable group housing

DTCP License No. and validity 82 of2014 dated 08.08.2014

Valid up to31.12.2023

HRERA Registered Registered

Yide249 of 2017 dared26.09.2017 Valid

up to 25.09.2022

Possession Clause 4.1

The Developer shall endeavour to hondover
possession of the said flatwithin a period offour
yeors i,e. 48 months lrom the dote of
commencement ol proiect, subiect to force
majeure & timely payments by the allottee

towarils the sole consideration, in accordance

with the terms as stipulated in the present

agreement. _
*Note As per affordoble housing policy 2013

1(iv) All such projects sholl be required to be

necessarily completed wtthin 4 years from the

opproval of building plans or gront oJ

environmentol clearance, whichever is loter. This

date sholl be referred to as the "date ol
commencement of proiect" for the purpose of this

poticy. The licence sholl not be renewed beyond the

Pase 3 of 28
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said 4 years from the date of commencement o]
project.

Buil ding Plan 10.03.2015
Env ironmental Clearance 76.09.2016
Due date of possession 16.03.2027

(Calculated from the date of environnlent"
clearance being later including grace period of 6
months in lieu of Covid-19)

Occupation certificate Not obtained
L

.,
3 4 5 6 7

s.
no.

Complaint no. /
Title/ Date of
Filing / Reply

Unit no. and
area

Date of
builder

Total sale
consideration
and amount

paid

Relief sought

t. cR/2771./2023
Mohinder Kumar

M/s Sunrays Heights
Private Limited
DOF- 26.06.2023

Reply- 29.05,2024

14,83,480 /

AP-
Rs.17,47,527 /
(page 5-8 of
supplementary
document.

Not to create
third party.
DPC.

2 cR/2769/2023
Kartikeya Kumar Das

M/s Sunrays Heights
Private Limited
DOF- 27.06.2023

Reply- 29.05.2024

356.18

lPage 47
replyl

4.02.20 TC-
Rs. 14,59,640/

AP-
Rs. 1,3,29,280 /

(page 91 of
replyl

1. Not to
create
third party

2 DPC.

3. cR/2760/2023
Amit Kumar Anand

M/s Sunrays Heights
Private Limited

DOF- 26.06.2023

Reply- 29.05.2024

Unit E-52
admeasuring
613.31 sq.ft.

fpage 37 of
compiaint)

2r.r0.201
6

(Page 10 of
complain)

06.04.202+ TC-
Rs. 25,00,790l-

AP-
Rs. 22 ,7 B ,4tB / -

(page 62 of
reply)

1. Not to
create
third party.
D PC.

Page 4 of 28{
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+. cR/27 6s /2022
Sonia Prasad

M/s Sunrays Heights
Private Limited

DOF- 27.06.2023

Reply- 29.05,2024

F 102
Admeasuring
613.31sq.ft.
(page 34 of
complaint)

03 02.201
6

06.04.2024 TC-
Rs.25,00,790l-

AP-
Rs. 22,92,1-65 / -

(page 62 of
reply)

1. Not to
create
third
party.

2. DPC.

5. cR/27 6412022
Ekta Kumar

M/s Sunrays Heights
Private Limited

DOF- 27.06.2023

Reply- 29.05.202

F44
Admeasuring
366.18 sq.ft.

-t.J'-t

08.7 .201,9

ftffid?

06.0+.202+ TC-
Rs. 14,99,920/-

AP-
Rs.12,75,952/'

(page 63 of
reply)

Not to
create
third party.
DPC.

6. cR/2773/2023
Jaykrishna Yadav

v/s
M/s Sunrays Heighs

Private Limited
DOF- 26.06.2023

Reply- 29.05.2024

F84 TC-
Rs74,99,920/'

AP.
Rs. 7+,18,4+41'

(page 63 of
reply)

Not to
create
third party.
DPC.

7. cR/276612023
Ashish Agarwal

v/s
M/s Sunrays Heights

Private Limited
DOF- 26.06.2023

Reply- 29.05.2024

3 0.0 5.2 01

I
TC-
Rs.24,66,8701'

AP-
Rs. ?3,32,205 /'

(page 63 of
replyl

Not to
create
third party.
DPC.

HA
cR/277s12023
Anil kumar Yadav

M/s Sunrays Heights
Private Limited

DOF-26.06.2023

Reply- 29.05.2024

c- 51
Admeasunng
356.18 sq.ft.

13.09.2 01

8

06.04.2024 TC-
Rs. 1a,59,640/-

AP-
Rs. 13,80,371l-

(page 63 of
replyJ

1. Not to
create
third party.

2 DPC.

1
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9. cRl276l/2023
Nishant Kumar Singh

M/s Sunrays Heights
Private Limited

DOF- 27 .06.2023

Reply- 29.05.2024

F- 107
Admeasuring
613.31sq.ft.

15.06.2 01

8

06.04.202+ TC-
Rs.25,00,790/-

AP-
Rs.23,64,263 /'

(page 63 of
replyl

Not to
create
third party.
DPC.

10. cR/2762/2023
Neetu Shekhawat

M/s Sunrays Heights
Private Limited

DOF- 27 .06.2023

Reply- 29.05.2024

A-111
Admeasuring
356.18 sq,ft.

01.10,2 01
B,

TC-
Rs. 14,59,640/'

AP-
Rs.14,40,4041-

(page 63 of
replyJ

Not to
create
third party.
DPC.

11. cR1276312023
Ashish Yadav

M/s Sunrays Heights
Private Limited

DOF- 27 .06.?023
Reply- 29.05.2024

04.202+ TC-
Rs. 14,60,640/-

AP-
Rs 13,33,537l-

(page 58 of
reply)

Not to
create
third party,
DPC.

(

I hlF
04.04.2 01

6

06 0+ 202+ TC-
Rs,25,00,790/-

AP.
Rs.22,77,31.4/'

1 Not Lo

create
third party

\ Z, LR/Z/ t6l ZVZ5

Swadesh Kumar
Dwivedi

M/s Sunrays Heights
Private Limited

DOF- 26.06.2023
Reply- 29.05.2024

4. The aforesaid complaints were filed by the complainant-allottee(s) against thc

promoter ott account of violation of the builder buyer's agreement executed-
Page 6 of28

2

k"* en used The are elaborated as follows:

F -23

Admeasuring
613.31 sq.ft.

Abbreviation

DOF

TC

BSP

AP

Full form

Date of nlinB complaint

Total consideration

Basic sale price

Amount paid by the allottee(sJ
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between the parties in respect of subiect unit for not handing over the

possession by the due date, seeking delayed possession charges and not to create

third-party rights.

5. It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter /respondent in

terms of section 3a(fl of the Act which mandates the authority to ensure

compliance of the obligations cast upon the promoters, the allottee(s) and the

real estate agents under the Act, the and the regulations made thereunder.

6. The facts of all the complaints plainant-allottee(s) are similar.

0ut of the above-mentioned culars of lead case CR/2777/2023

Mohinder Kumar Vs. M/s Limited are being taken

allotteefs) qua the relielinto consideration for

sought by them.

A. Proiect and unit

7. 'fhe particulars of the amount

paid by the over the possession,

delay period, ifany, have following tabular form:

CR/277112023 Mohinder Kumar Vs. M/s Sunrays Heights Private
Limited.

Particulars

Name of the proiect "Sixry-Three Golf Drive", Sector 63A Gurugram

Nature of the proiect Affordable group housing

RERA registered or not
registered

249 of 2017 dated 26.09.201.7 valid up to
25.09.2022

DTCP license 82 of 2074 dated 08.08.2014 valid up to

31.L2.2023

Page 7 ofN
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5. Unit no. f-35, tower-J

6. Unit admeasuring 361.89 sq. ft. [carpet areaJ

69.84 sq. ft. (balcony area)

7. Allotment Letter 1.1.01.2076

o. Date of execution of Buyers

agreement

04.02.2016

9. Possession clause 4.7
The Developer shall endeavour to handover
possession of the said flatwithin o period of four
years i.e. 48 months from the date of
commencement of proiect, subiect to force
majeure & timely payments by the allottee
towards the sale consideration, in accordance

with the terms as stipulated in the present

agreement.
+Note: As per offordable housing policy 2013
1(iv) AII such proiects shall be required kt be

necessarily completed within 4 years from the

approval of building plans or grant of'

environmental clearance, whichever is loter.

This date shall be referred to as the "date of
commencement of proiect" for the purpose oJ'

this policy. The licence shall not be renewed

beyond the said 4 years t'rom the date of

commen ce me n t o I p ro i ect.

10. Date of building plan 10.03.2 015

L1. Date of environment
clearance

76.09.201,6

12. Due date of possession 76.03.2021.

(16.09.2020 plus six months in lieu of covid

1eJ

(calculated from the date of environmen

clearance)

Rs.14,83,480/-

(as per S0A dated 14.03.2024 page 4 o

supplementary documents filed h'

complainant)

13. Total sale consideration

Page B of 28
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14. theAmount Paid bY

compla inant

Rs.11.,47,527 l-
(as per SOA dated 14 03.2024 Page 4

supplementarY documents filed

com plai na nt)

Not obtained

Not offered

06.04.2024 (Page 56 of rePlY)

15. Occupation certificate

L6. Offer of possession

17. Cancellation through
publication

B.

o.

ffi,HARERA
E GURuGRAM

C.

Complaint No. 2771'2023 &11
others

b.

ol

_l

Facts of the comPlaint

The complainant has made the following submissions in the complaint: -

'that the complainant is the original allottee/purchaser wherein the

complainant showed the interest in purchasing a resider.rtial unit with the

respondent vide application bearing no' SGDB-5263 dated 14'04 2015

wherein the allotment through draw of lots was held on 06'01'2016 and

the complainant was allotted unit no. J - 35, Block/Tower - J, having carpct

area631.89sq.ft'@Rs.4000/-perSq.Ft.[BSP)andbalconyareaoi69.t]4

sq. ft. @ Rs. 500/- per Sq. Ft. (BSPJ' The provisional allotment letter was

issued on 71.01.2016 to the complainant /allottee regarding allotntent of

residential flat in project "63 GolfDrive", Sector 63 A' Gurugram Haryana'

Thatthebuilderbuyeragreement\,VaSexecutedon04.02.201,6whereitl

the total sale consideration of Rs. 14,82,355/- of the said unit has been

provided to the comPlainant.

That as per clause 4.1. of the builder buyers agreement read with

"Affordable Housing Policy 20l3" as amended up to date vide clause 5 [iii)

[b), the possession of the unit has to be given within 4 years from the date

of commencement of proiect on approval of building plans when allotment

is made through draw of lots. Draw of units was made on 06'012016

against which allotment letter dated 11 01'2016 was issued Twenty fivc
Page 9 of 2B
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percent i.e.5o/o + 2Oo/o of the total cost of unit is to be paid at the time of

allotment and remainingT5o/o of the total amotlnt has to be paid in six

equal half yearly instalments meaning thereby the possession of the unit

was supposed to be handed over maximum upto 10tl' January 2020 i'e' 4

years from llth January 20L6 when allotment Ietter after commencement

of the project were issued.

d. 'that the complainant has made a total payment of Rs. 11,,47 ,527 l- as and

when demanded by the respondent without any delay.

e. That despite making payment of the requisite amount, the complainant has

not been offered possession of the unit in question even till today and

therefore, the complainant has approached the Authority and filed a

complaint relating to issue handover the possession of said unit and along

with delay of possession charges, by invoking the jurisdiction of the

Authority under Section 18.

C.

9.

Relief sought by the comPlainant:

'lhe complainant has sought following relief(s)

a. Direct the respondent not to create any third parry rights'

b. Direct the respondent to pay delayed possession charges till the actual

handover ofthe unit in question'

10. on the date of hearing, the authority explained to the respondent /promoter

about the contraventions as alleged to have been committed in relatiotl lo

section 11[+) ta] of the Act to plead guilty or not to plead guilty'

D. Reply by the resPondent

11. The respondent contested the complaint on the following grounds:

a. 'fhat at the very outset, the instant complaint is untenable both in facts and

in law and is liable to be rejected on this ground alone'

Page 10 of28'
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That the complainant has not come before the Authority with clean hands

and has suppressed vital and material facts from the Authority'

That the complainant approached the respondent and expressed interest in

booking an apartment in the affordable housing developed group housing

developed by the respondent known as "63 Golf Drive" situated in Sector

63, Gurugram Haryana. Prior to the booking, the complainant conducted

extensive and independent enquiries with regard to the prolect and only

after being fully satisfied on all aspects, that they took an independent and

informed decision, uninfluencecl in any manner by the respondent' to book

the unit in question.

'fhat thereafter the comPlainant,

respondeut for allotment of the

d. vide application form applied to the

unit. Pursuant thereto residential flat

ffiuaR_EBA
ffi" eunueRRvt

c.

bearing no. J-35,'Iower l, Type A admeasuring carpet area of 631 89 sq ft'

(approx.J and balcony area of 94'84 sq' ft' [approx) was provisionally

allotted vide allotment letter clated 11'01'2016"1he complainant

representecl to the respondent that they shall remit every installment on

time as per the payment schedule' The respondent had no reason to suspect

rhe bonafide of the complainant and proceeded to allot the unit in questiotr

in their favor.

Thereafter, an agreement to sell was executed in 2016 between the partics'

The agreement was consciously and voluntarily executed between tht:

partiesandthetermsandconditionsofthesamearebindingonthepartics.

'lhat as per clause 4.1 of the agreemel)t, the due date of possession was

subject to the allottee having complied with all the terms and conditions oI

the agreement. Being a contractual relationship' reciprocal promises arc

bound to be maintained. The rights and obligations of allottee as well as thc

builder are completely and entirely determined by the covenanLs

Page 11 of 2ff
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incorporated in the agreement which continues to be binding upon the

parties thereto with full force and effect. That as per clause 4.1 of the

agreement the respondent endeavored to offer possession within a period

of 4. years from the date of obtainment of all government sanctions and

permissions including environment clearance, whichever is later. 'l'hat it is

also pertinent to note that the possession clause of the agreement is with

par with the clause 1(iv) of the Affordable Housing Policy 2013'

'lhat, the building plan of the proiect was approved on 10 03'2015 irom

DGTCP and the environment clearance of the pro)ect was received ot.t

1,6.09.201.6.Thus, the proposecl due date of possession, as calculated from

the date of EC, comes out to be 27.08.202L. That it is pertinent to mentionecl

herein that the Authority vide notification no.9/3-2020 dated 26.05.20?'O

hacl allowed an extension of 6 months for the completion of the project thc

due of which expired on or after 25.03.2020, on account of unprecedentecl

conditions due to the outbreak of Covid-19. Hence, the proposed due datc

of possession comes out to be 16.03.2021.

That the respondent was faced with certain other force maieure events

including but not limited to non-availability of raw material due to various

orders of Hon'ble Punjab & Haryana High Court and National Green

Tribunal thereby regulating the mining activities, brick kilns, regulation of

the construction and development activities by the judicial authorities in

NCR on account of the environmental conditions, restrictions on usagc ol

water, etc. These orders in fact inter-alia continued till the year 201fi'

Similar orders staying the mining operations were also passed by the

Hon'ble High court of Punjab & Haryana and the National Green 'f ribunal in

Punjab and Uttar Pradesh as well. The stopping of mining activity not only

made procurement of material difficult but also raised the prices of

Page 12 of 28

o!r'

h.



ffiHABEBA
ffi" eunuenRvt

Complaint No. 2771-2023 &.11

others

sand/gravel exponentially. It was almost for 2 years that the scarcity as

detailedaforesaidcontinued,despitewhich'alleffortsweremadeand

materialswereprocuredat3-4timestherateandtheconstructionofthe

project continued without shifting any extra burden to the customer' The

development and implementation of the said proiect have been hindered on

account of several orders/directions passed by various

authorities/forums/courts.

recognized that India was threatened with the spread of the COVID-'1 9

pandemicandorderedacompletelockdownintheentirecountryforat-t

initial period of 21 days which started on March 25' 2020' By various

subsequent notifications, the Ministry of Home Affairs' G0l furthcr

extended the lockdown from time to time' Various State (lovernments'

including the Government of Haryana, have also enforced various strict

measures to prevent the pandemic including imposing curfew' lockdown'

stopping all commercial activities, stopping all construction activities'

Despite, after above stated obstructions, the nation was yet again hit by thc

second wave of the covid-19 pandemic and again all the activities iuthe real

estate sector were forced to stop' Considering the wide spread of Covid-1 9'

firstly night curfew was imposed followed by weekend curfew and then

complete curfew. During the period from 12'04'2021 to 24'07'2021 (103

daysJ, each and every activity including the construction activity was

banned in the State. On the same principle' the Haryana Real Estatc

Page 13 ol2B



ffiHARERA
*&* eunueflnrtt

RegulatoryAuthority, Gurugram granted 6 months extension for all ongoing

proiects vide order/direction dated 26'05'2020 on account of 1st wave of

COVID-19 pandemic' The said lockdorvn was imposed in March 2020 and

continuedforaroundthreemonths.Assuchextensionofonlysixmonths

was granted against three months of lockdown'

j. That as per license condition developer are required to complete these

proiects within a span of4 years from the date ofissuance ofenvironmental

clearance since they fall in the category ofspecial time bound project under

section 78 ofThe HarYana Devel

is no such condition applied hence it is requirecl that 4 years prescribed

period for completion ofconstruction ofproiect shall be hindrance free and

if any prohibitory order is passed by competent authority like National

Green Tribunal or Hon'ble Supreme Court then the same period shall bc

excluded from the 4 years period or moratorium shall be given in respect of

thatperiodalso.SectionT(Z)(i)oftheactitselfrecognizestherelaxationfor

renewal of license in case the delay in execution of development work was

thereasonbeyondcontrolofthecolonizer,herealsocolonizerswere

estoppedbecauseofforcemajeure'Therefore'itissafelyconcludedthattl.re

said delay of 422 days in the seamless executiou of the project was due to

gerutine force maieurecircumstances and the said period shall not be added

while computing the delay' Thus, from the facts indicated above and the

documents appended, it is comprehensively established that a period of 422

days was consumed on account of circumstances beyond the power and

control of the respondent, owing to the passing of aforesaid orders by thc

Statutoryauthorities.Allthecircumstancesstatedhereinabovecomewithin

the meaning of force maieure in terms with the agreement'

Page 14 ol28
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k. That in a similar case where such orders were brought before the Authority

wasintheComplaintNo.3Sg0of202Ttitled"ShuchiSursndAnr'vs'M/s'

Venetian LDF Proiects LLP" which was decided on 77'05'2022' wherein

the Authority was pleased to allow the grace period and hence' the benefit

of the above affected 166 days need to be rightly given to the respondent

l.

builder.

'fhat even the UPRERA Authority at Gautam Budh Nagar has provided

benefit of 116 days to the developer on account of various orders of NCT

and Hon'ble Supreme Court directing ban on construction activities in Delhi

and NCR, 10 days for the period 01'11'2018 to 1011'2018' 4 days for

26.70J20l9 to 30.10.2019, 5 days for the period 04'11'2019 to 08 1 1'2019

and 102 days for the period 04.77 -}Otg to 7 4'02'2020' The Authority was

alsopleasedtoconsiderandprovideabenefitof6n-ronthstothedeveloper

on account ofthe effect ofCOVID'

'fhat the respondent has applied for an occupation certificate on

08.1.2.2023.0nce an application for the grant of an occupation certificate is

submitted for approval in the office of the concerned statutory authority'

the respondent ceases to have any control over the same' The grant ol

sanctionoftheoccupationcertificateiStheprerogativeoftheconcerr-red

statutory authority over which the respondent cannot exerclse any

influence. As far as the respondent is concerned' it has diligently and

sincerelypursuedthematterwiththeconcernedStatutoryauthorityfor

obtainingoftheoccupationcertificate.Nofaultorlapsecanbeattributedttl

therespondentinthefactsandCircumstancesofthecase.'fhereforc,thc

period utilized by the statutory authoriry to grant an occupation certificate

to the respondent is necessarily required to be excluded from thc

Complaint No. 2771'2023 &1'l
others
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computation of the period utilized for the implementation and development

of the proiect.
.fhatthecomplainanthasbeenallottedunitunclertheAffordableHousing

Policy, 2013 which clearly stipulated the payment of consideration of the

unitinsixequalinstallments.Thecomplainantisliabletomakethe
payment of the installments as per the Government Policy under which thc

unit is allotted. At the time of application the complainant was aware about

the duty to make timely payment of the instalhnents'

'lhat the complainant has failed to make any payment of the instailment di"re

at "within 36 months from the due date of Allotment" along with partial

payments towards previous installments' ln accordance with the same' iI is

submitted that the complainar.rt, cannot rightly contend under law that thc

alleged period of delay continuecl even after the non-paymeut and delay in

making the payments as stated above The non-payment by the conplainant

severally affected the construction of the proiect and funds of thc

respondent. Due to default ofthe complainant' the respondent had to tal<e

Ioantocompletetheprojectandisbearingtheinterestonsuchamount'.1.[rc

respondent reserves its right for claim of damages before the appropriate

forum.

That in compliance with the above-mentioned provision the allotted unit of

the complainant has already been catrcelled and about this' a requisite

public notice was published in the Hindi Newspaper on 06'04'2024' The

respondent further sent a letter dated 12'04'2024 to the complainant

requesting tc remit'che outstanding amount'

Thatsincetherespondenthasdulycomplieclwiththestatutoryrequisites

and the project is nearly completed and occupation certificate has already

been applied, there is no unwarranted delay in completion of the proiect'
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has been caused t

this complaint is

'lhat the complainant has hopelessly delayed in making the payment of the

balance installment to the respondent and hence the unit of the

complainant is liable to be canceled in terms of clause 5[iii] i affordablc

housing policy and the clause 3'7 of the BBA'

That it is clearly evident that the complainant despite all the reminders

failed to make payment against the instalment' That the respondent

earnestly requested the complainant to make payment However' the

complainants did not pay any heed to the legitimate' just and fair requests

of the respondent. All requests of tl.re respondent to make payment fell on

deaf ears of the comPlainant'

That the complainant has not only in breach of the buyer's agreement but

alsoinbreachoftheAffordableHousingPolicyandtheRERAAct'byfailing

to make the due payments of installments' The complainant is responsible

for all the consequences ofbreach ofthe buyer's agreement and violation oI

REI1A.

Thatthecomplainanthasintentionallydistortedtherealandtruefactsin

order to generate an impression that the respondent has reneged fronl its

commitments'Nocauseofactionhasarisenorsubsistsinfavorofthe

complainanttoinstituteorprosecl-ltetheinstantcomplaint.'l'hc

complainant has preferred the instant complaint on absolutely false and

extraneousgroundsinordertoneedlesslyVictimizeandharassthe

respondent.

of cause of action

in favour of the

Complaint No. 2777-2023 &71
others

v. That in light o frhebona fideconduct ofthe respondent, the fact that no delay

respondent. Without preiudice, assuming though not admitting' relief of

cannot be paid without adjustment oI

Page 17 of 28,,
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the unit of complainant can be retained only after payment of interest on

delayed payments from the due date of installment till the date of

rearization of amount. Further delayed interest if any has to be calculated

allottees/complainants towards th e

tibn and not on any amount credited
i. ..r;iiiade by the allottees/complainants

towards delayed payment charges or any taxes/statutory payments' etc'

x. That in light of the bona fide conduct of the respondent and no delay for

development of proiect as the respondent was severely affected by the force

majeurecircumstancesandnocauseofactiontofilethepresentcon-rplaint

this complaint is bound be dismissed in favor of the respondent'

12. All the other averments made in the complaint were denied in toto'

13. Copies of all the relevant documents have been filed and placed on thc

record.TheirauthenticityiSnotindispute.Hence,thecomplaintCanbC

comPlainants.

E. |urisdiction of the authoritY

14. The authoriry observes that it

iurisdiction to adiudicate the

below:

E. I Territorial iurisdiction

15. As per notificati onno.ll92lZO1'7-ITCP datedl'4'12'2017 issued by Town

and Country Planning Department' the jurisdiction of Real Estate

Page 18 of 2 8
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the outstanding installment from the due date

interest at the rate of LSo/o'

of installment along with the

w. That moreover, without accepting the contents of the complaint in any

manner whatsoever, and without prejudice to the rights of the respondent'

decided based on these undisputed documents and submission made by the

has territorial as well as subiect matter

present complaint for the reasons given
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Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram' In the present case' the proiect

in question is situated within the planning area of Gurugram District'

Therefore, this authority has complete territorial iurisdiction to deal with

the present comPlaint.

E. II Subiect matter iurisdiction

16. Section 11(+)tal of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. section 11[ ](a) is

reproduced as hereunder:

Section 11(Q@)

Be responsible for all obligations' responsibilities and functions und.er

the provisions if this Act ir the rules ond regulations made thereunder

or to the allotties as per the agreement for sale' or to the association

of allottees, o.s th'' r;osr- miy be' till the conveyance of all the

opartments, plots or buildings' as the case may be' to the allottees' or

theCommonareostotheossocitionofollotteesorthecompetent
authoritY, as the case maY be;

Section 34-Functions of the Authority:

34A of the Act provides to ensure co-m-pliance of the obligations cast

upon the promoiers, the allottees and tlrc real estote agents under this

A,ct and the rules and regulotions made thereunder'

L7. So, in view of tne f.ovisiJns of the Act quoted above' the authority has

complete jurisdiction to decide the complaint regarding non-compliance ol

obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainants at a later

stage.

F. Finding on obiections raised by the respondent'

F,I Obiection regarding force maieure conditions:

18. It is contended on behalf of respondent/builder that due [o various

circumstances beyond its control, it could not speed up the construction of

theproiect,resultinginitsdelaysuchasvariousorderspassedbyNGl'
Page 19 of 2B
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Hon'ble Supreme Court' AII the pleas advanced in this regard are devoid of

merit.ThepassingofvariousorderstocontrolpollutionintheNCR.region

during the month of November is an annual feature and the respondent

should have taken the same into consideration before fixing the due date'

Similarly, the various orders passed by other Authorities cannot be taken as

an excuse for delaY.

lg.ltisobservedthattherespondentwasliabletoCompletetheConstrtlction

of the project and the possession of the said ttnit was to be handed ovcr lly

t6.Og.2O2O and is claiming benefil of lockdown amid covid-19' ln view ot'

notification no.913-2020 dated 26'05'2020' the Authority has allowed six

monthsrelaxationduetocovid-lgandthuswithsamerelaxation'evenil

clue date for this project is considered as16'09'2020 + 6 months' possessiol.t

was to be handed over bY 16'03'2021'

handover possession even within this

occupation certificate/part OC is not yet obtained by the respondent fronl

the comPetent AuthoritY'

G. Findings on the relief sought by the complainants

G.IDirecttherespondentnottocreateanythirdpartyrights-.
i.if Oi."., ,t e respondent to pay delayed possession charges/interest

20.'lheabove.mentionedreliefssotrghtbythecomplainantarebeingtakcn

together as the findings in one relief will definitely affect the result of the

other relief and the same being interconnected'

21. The complainant bool<ed a unit in the proiect named as "Sixty-Three Golf

Drive" and paid Rs' 1'1,47,527 l- on different dates against the total sale

consideration of Rs, 14,83 ,4BOl-' 0n 04'02'2016 a BBA was executed

between the parties. The possession of the unit was to be offered within 4

years fiom approval of building plans (10'03'2015J or from the date of

Page 2O of 2{l
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environment clearance (16'09'2016J' whichever is later' Further' as per

I{ARERA notification no' 9/3-2020 dated 26'05'2020' an extension oI li

months is granted for the proiects having completion date on or after

25.03,2020. The completion date of the aforesaid project in which tlre

subiect unit is being allotted to the colnplainant is 06'09'2020 i e 
'

25.O3.2OZO.Therefore, an extension ol 6 months is to be given over and

abovetheduedateofhandingoverpossessioninviewolnotificatiottt'to.

9!3-Zl1Z|dated 26'05'2020, on account of force maieure conditions due to

outbreak of Covid-lg pandemic"fherefore' the clue date of handlng ovcr

possession conles out to be 16'03'2021'

22, During proceedings dated 02'07'2024' in exercising tl.re power under

section36oftheAct,20l'6'therespondentwasrestraineclfromcancelling

thesubjectunitandisfurtherdirectednottocreateanythird-partyrights

till the next date ofhearing'

Upon perusal of writtetl submissions made by the complainant' it has becn

found that ailotment of subject unit was canceiled by the respondent on

O6.O4.2O24due to non-payment' The foremost question which arises beforc

the Authority for the purpose of adjudication is that "whether the said

cancellation is a valid or not?"

.rhe Authority notes that the comprainant[s) has paid approx. 85% of thc

sale consideration, and the respondent \/as req.ired to hand over the

project by L6.09.Zlllunder the Affordable Housing Policy' 2013' excluding

the C0VID-19 grace period' Even with a six-motrth grace period in lieu of

Covid-19 pandemic lo L6'03'2027' the respondent failed to complete the

project. More than three years later' the proiect remains incomplete and tlle

respondent has not obtained the occupation certificate from the competent

Authority. The interest accrued during the delay period significa.tly

Page 21 of 2B
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reduces the amount payable by the complainant. Upon adjustment oi this

interest, the respondent would, in fact be liable to pay the complainant.

Despite this, the respondent chose to cancel the unit on grounds of non-

payment, while neglecting its own obligations. Such actions by the

respondent displays bad faith, as it failed to adjust the delay period interest.

Moreover, the Authority observes that the promoter undertook bulk

cancellation of the subject L2 unit in one go even when it had failed to

adhere to timeline for handing over of possession and the license of the

promoter stood lapsed. In light of these findings, the cancellation ol the

allotment on06.04.2024 is deemed invalid and is hereby quashed.

25. ln the present complaint, the complainant(sJ intend to continue with the

project and are seeking possession of the subject unit and delay possession

charges as provided under the provisions of section 18[1) of the Act which

reads as under:

"Section 78: - Return of amount and compensation
1B(1). lf the promoter fails to complete or is unable to give possession
of on apartment, ploS or building, -
Provided thatwhere an allottee does not incend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
delay, till the handing over of the possession, ot such rote as may be
prescribed."

26. Clause 4 of the buyer's agreement provides for time period for handing over

of possession and is reproduced below:

"4-Possession
The Developer shall endeavour to hondover possession of the soid Jlat within
a pertod of four years i.e. 48 months from the date of commencement of
project, subject to force majeure & timely poyments by the ollottee towords
the sale consideration, in accordance with the terms as sttpuloted in the
present 0greement.."

27. The Authority has gone through the possession clause ofthe agreement. At

the outset, it is relevant to comment on the pre-set possession clause of the

P age 22 ol 28
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agreement wherein the possession has been subiected to all kinds of terms

and conditions of this agreement and the complainant not being in default

under any provision of this agreement and in compliance with all

provisions, formalities and documentation as prescribed by the promoter.

The drafting of this clause and incorporation of such conditions is not only

vague and uncertain but so heavily loaded in favour of the promoter and

against the allottee that even a single default by the allottee in fulfilling

formalities and documentations etc' as prescribed by the promoter may

make the possession clause irrelevant for the purpose of allottee and the

commitment date for handing over possession loses its meaning'

28. Moreover, the proiect was to be developed under the Affordable Housing

Policy, 2013, which clearly mandates that the proiect must be delivered

within four years from the date of approval of the building plan or

environmental clearance, whichever is later' Ilowever' the respondent has

chosen to disregard the policy provision and has instead opted to reiteratc

its own self-serving, pre-set possession clause'

29. While drafting such unfair clause' the respondent has openly exploited rts

dominant position, effectively leaving the allottee with no choice but to

accept and sign the document' This conduct by the respondent

demonstrates its blatant disregard for the ailottee's rights and its

prioritization of its own unfair advantage over the allottee's lawful

entitlements. It should be drafted in the simple and unambiguous languagc

which may be understood by a common man wi h an ordinary educational

background. lt should contain a provision with regard to stipulated time of

delivery of possession of the apartment' plot or building' as the case may be

and the rights of the buyer/allottees in case of delay in possession of thc

Page23 ot28
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30. Admissibility of delay possession charges at prescribed rate of

interest:Thecomplainantisseekingdelaypossessioncharges.Provisoto

section 18 provides that where an allottee does not intend to withdraw

from the proiect, he shall be paid' by the promoter' interest for every month

of delay, till the handing over of possession' at such rate as may be

prescribed and it has been prescribed under rule 15 of the rules l{ule 15

has been reProduced as under:

"Rute 75' Prescribed rote oI interest- [Proviso to section 72'

section fi ani sub-section (i) anit subsection (7) of section 191

for tne purpose of proviso to'siction 12; section 18; ond sub-sections

U) and (7)'iseciion l9' the "interest.at the rote prescribed" sholl'be

the State ga:ni of tndia highest marginol cost of lending rate 
-+24/0":

proriaea tiat in'ior" theltot, Sani of lndia marginal cost of le.nding'

rate tUCti is not i' ut"' it shall be replaced by such benchmark

bnAing 
'atisihich 

th' State Bank of lndia may fix from time to time

for lending to the general Public'"

31. 'lhe legislature in its ,.iisaom in the subordinate legislation under the

provision of Rule 15 of the Rules' ibid' has determined the prescribed rate

of interest. The rate of interest so determined by the legislature' is

reasonableandifthesaidruleisfollowedtoawardtheinterest,itivill

ensure uniform practice in all the cases'

32.Consequently,aSperwebSiteoftheStateBankoflndiai.e.,https://sbi.co.in,

the marginal cost of lending rate (in short' MCLR) as on date i'e''08'10'2024

is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost

of lending laYs +2o/o i.e', 11'10%'

33.Thedefinitionofterm,interest,asdefinedunderSection?(za)oftheAct

provides that the rate of interest chargeable from the allottee by thc

promoter, in case of default, shall be equal to the rate of interest which the

promotershallbeliabletopaytheallottee'incaseofdefault'Therelevant

section is reProduced below:
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"ha) "interest" means the rates of interest payable by the promoter

this clouse-
the ollottee bY the Promoter' tn

the rate of interest which the

lottee, in cose of default;

to the allottee shall be from the

ount or anY Part thereof till the

interest thereon is refunded' ond

the interest payable by the allittee to the promoter shall 
,be 

from the

date the allo*ee defaults in poyment to the promoter till the date it

is Paidi'
34. Therefore, interest on the

charged at the Prescribed

delay PaYments from the

rate i.e., 11 .100/o bY the

complainant shall be

respondent/promoter

which is the same as is being granted to them in case of delayed possesslon

charges.

35. 0n consideration of the documents available on record and submissions

macle regarding contravention of provisions of the Act' the authority is

satisfied that the respondent is in contravention of the Section 11( )[a] ol

the Act by not handing over possession by the due date as per the

agreement. By virtue of clause 4 of the buyer's agreement' the possession ol

the subiect apartment was to be delivered within 4 years from the date ol

commencement of proiect (as per clause 1(iv) of Affordable Housing Policy'

2013,qllsuchproiectsshallberequiredtobenecessarilycompletedwithin4

years from the approval of building plqns or grant of environmental

clearance, whichever Is lqter' This date shall be referred to as the "date of

commencement of proiect" for the purpose of this policy)' ln the present case'

the date of approval of builcling plans is 10'03'2015' and the date of

environment clearance is 16'09'2016' The due date of handing over oI

possession is reckoned from the date olenvironment clearance being Iater'

Therefore, the due date of handing over of possession comes out t.o bc

L6.09.2020.FurtherasperHAREfunotificationno'9/3'2020dated
Page 25 of 2B
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26.05,2020,anextensionof6monthsisgrantedfortheprojectshaving

completion date on or after 25'03'2020' The completion date of the

aforesaid prolect in which the subject unit is being allotted to the

complainant is 16'09.2020 i'e', after 25'03'2020'Therefore' an extension of

6 months is to be given over and above the due date of handing over

possession in view of notification no' 9/3-2020 dated 26'05'2020' on

account of force mafeure conditions due to outbreak of Covid-19' As such

the due date for handing ovelof.pogsession comes out to be L6032021 '

Further, a relief of 6 months will be given to the allottee that no interest

shall be charged from the complainant-allottee for delay if any between 6

months Covid period from 01'03'2020 to 01'09'2020'

36. It is the failure of the promoter to fulfil its obligations and responsibilities

as per the buyer's agreement to hand over the possession within the

stipulated period. Accordingly' the non-compliance of the mandatc

contained in Section 11(+)[a) read with Section 18(1) ofthe Act on the part

of the respondent is established' As such the complainant is entitled to delay

possessionchargesatrateoftheprescribedinterest@11'10%p.a.w.e.f.

1,6.03.2021 till the actual handing over of possession or valid offer of'

possession plus 2 months, whichever is earlier as per provisions of Section

1B(1) of the Act read with Rule 15 of the Rules' ibid'

3T.Further,asperSectionlT(1)oftheActof2016'therespondentisobligated

to handover physical possession of the subiect unit to the complainant'

'fherefore, the responclent shall handover the possession ofthe allotted uniI

as per specification of the buyer's agreement entered into between thc

parties, after receiving occupation certificate from the conlpetent authority'

H. Directions of the authoritY

Complaint No. 27 7 1,-2023 & 71
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38. Hence, the authority hereby passes this order ancl issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authoritv under

section 34[f] of the Act:

i. The cancellation letter of the allotted unit issued by the responclent to the

complainant(sJ is hereby ordered to be set-aside with a direction lor
reinstate of the subject unit and issue a fresh statement oraccount as per

builder buyer's agreement with prescribed rate of interest i.e., L7.1.0o/o

p.a. on the outstanding amount towards complainant/ allottee as

prescribed under rule 15 ofthe rules.

ii. The respondent is directed to pay interest to each of the complainant[s)

against the paid-up amount at the prescribed rate of interest i.e.11.10%

p.a. for every month of delay from the due date of possession 16.03.2021

till valid offer of possession plus two months after obtaining occupation

certificate from the competent Authority or actual handing over of

possession, whichever is earlier as per proviso to section 18(1) of the Acr

read with rule 15 of the rules.

The respondent is directed to handover the possession ofthe allotted unit

within 60 days after obtaining occupation certificate from competent

Authority. The complainant w.r.t. obligation conferred upon them uncler

section 19(10] of the Act, 2016, shall take the physical possession of the

subject unit, within a period of two months of the Occupancy Certificatc.

The arrears of such interest accrued from due date of possession of each

case till the date of this order by the authority shall be paid by the

promoter to the allottees within a period ol 90 days from date of this

order and interest for every month of delay shatl be paid by the promoter

lu

lv.
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to allottee(s) before 1Oth ofthe subsequent month as per rule 16(2) ofthe

rules.

v. The complainants are directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period.

vi. The rate ofinterest chargeable from the allottee by the promoter, in case

of default shall be charged at the prescribed rate i.e., 11.10% by rhe

respondent/promoter which is the same rate of interest which the

promoter shall be liable to ottee, in case of default i.e., the

delayed possession charg n Z(za) of the Act. Further no

interest shall be t-allottee for delay if any

020 to 01.09.2020.

vii. The respondent e complainant which is

mentioned in para 3 of

not the part of

this order.

40. Complaints stand of this order shall be

placed in the case file of

between 6 months

39. This decision shall

(Ashok
Member

Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Date: 08.10.2024

Vl --= -
.l - (Vijay Kumar Goyal)
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