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1. Sunita Mittal,
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CORAM:
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Member

APPEARANCE:
Tanya (AdvocateJ Complainants

RespondentVenket Rao (Advocate)

ORDER

1. This complaint has under section 31

ofthe Real Estate 2016 (in short, the Act)

read with rule 28 ofthe Haryana Real Estate (Regulation and Development)

Rules, 2017 (in short, the Rules) for violation of section 11[4)(a) of rhe Act

wherein it is inter ala prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions under the provision of the Act

or the Rules and regulations made thereunder or to the allottees as per the

agreement for sale executed interse.
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A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date ofproposed handing over the possession, delay period, if
any, have been detailed in the following tabular form:

s. N. Particulars Details
1. Name of the proiect Neo Square, Sector-109, Gurugram
2. Proiect area 2.7 | acres
3. Nature of the proiect Commercial colony
4 Unit no. Shop no.-92, Ground floor

of unit- G-92 to G-09 on
I floor

complaint)
5. Unit area admeasuring 561 sq.ft.

(As on page no. 25 of complaintl
6. Date of execution of

buyer's agreement
16.04.2019
(As on page no. 22 of complaintl

7. MoU v
I

16.04.20L9
(page 46 of complaint)

8. Possession clause 5.2 That the company shall complete
the construction of the said
bui lding /complex within which the so i d
space is locdted within 36 months
from the date of execution of this
agreement or from the start of
construction whichever is later and
apply for grant of
completion/occupancy certificate. The
company on grant "foccu p an cy / com pl e ti on c e rtif ca te sh a ll
issue final letters to the allottee who
shall within 30 days, thereof remit oll
dues.

5.4 That the allottee hereby also grants
an additional period of 6 months after
the completion date as grace period to
the company afrer the expiry of the
aforesaid period.

(Emphasis supplied)
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B.

3.

9. Date of start of
construction

The Authority has decided the date of
start of construction as 15.12.2015
which was agreed to be taken as date
of start of construction for the same
proiect in other matters. In
CR/ 1329 /2019 it was admitted by rhe
respondent in his reply that the
construction was started in the month
of December 2015.

10. Due date of possession 16.70.2022

[Calcu]ated from date of execution of
buyer's agreement i.e. 16.04.2019
beinglater + Grace period of6 months
!s altonved beins unqualifiedl

11. Total sale consideration Rs. 51,42,923.7 2 /-
(As per payment plan on page no. 83
of reply)

L2. Amount paid by the
complainant

Rs.46,80,855/-
(As on page no. 105 of replyl

13. Occupation certificate
/Completion certificate

14.08.2024

t4. Offer of possession Not offered
15. Reminder 29.06.2022

(page 59 of complaintl
t6. Cancellation letter t2.02.20?.4

(page 62 of complaint)

Facts ofthe complaint: \t
The complainants have made thg following submissions: -

.. I

l. That on 76.04.20L9, the partiel.entered into a buyer's agreement and

memorandum of understanding ("MoU") wherein the complainants

were allotted a unit bearing no. G-92, Ground Floor admeasuring super

area of 661 sq. ft. in the proiect of the respondent named ,,Neo Square,,

at Sector 109, Gurugram for a total sale consideration of

Rs.51,42,923.7 2 / - against which the complainants had paid a sum of
Rs.37,01.,600/- i.e., advance/part consideration of the unit, before
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III.

IV.

II.

execution of the MoU itself and thereafter, a payment of Rs.g,79,ZgS/-

was paid by them on 30.04.2019.

That as per the same Clause 4 of the MoU, the respondent had to pay

returns/penalty of Rs.96,341/- per month on the unit in question with

effect from 16.10.2020 till the time ofoffer ofpossession ofthe said unit.

That by virtue of clause 5 of BBA, it was also agreed to between the

parties that if the respondent makes the offer of possession before

16.L0.2020, the complainants shall pay early lease facilitation charges

amounting to Rs.96,341/- per month on the unit in question with effect

from date of offer of possessiori til]16,!0.ZO2O.

That although the respondent had dpplied for the occupation certificate

previously, the respondent a letter dated 01,.02.2022 to the

lent admitted that subiect to some

faults on part of the respondent, occupation certificate is not yet

obtained and therefore, they have withdrawn their application for grant

of occupation certificate filed before the DTCP, Haryana and further

committed to adjust the payment of returns/penalty towards the

outstanding payment at the time of offer of possession.

That therefore, as per the arrangement entered into between the parties

by virtue of letter dated 01.02.2022, the respondent had to pay

Rs.14,93,285.50/- and the balance outstanding on part of rhe

complainants i.e., Rs.14,41,323.72 / - would be adjusted. Hence, nothing

remains payable on part of the complainants, instead an excess amount

of Rs.57,934.78/- had been paid by the complainants.

That despite having the returns being adjusted and an excess payment

already having been made by the complainants, to the utter surprise of

the complainants, respondent sent a demand letter dated 29.06.2022

asking to clear the outstanding due of Rs.4,3 0 ,457 /- before lS.O7 .2022.

VI.

Page 4 ol 21



ffiHARERA
#i eunuennt,l

partner Mr. Bhatia, the c

Complaint No. 856 of 2024

Vll. That not only was the adjustment of the outstanding dues agreed

between the parties, but the complainants responded to the said letter

of the respondent dated 29.06.2022 by virtue of e-mail dated

04.07.2022, wherein the complainants refuted the said demand of

Rs.4,30,457 /- as it was agreed that EDC/IDC and IFMS shall be paid at

the stage of offer of possession as per the payment plan.

VIII. That since the respondents gave no response to e-mail sent by the

complainants dated 04.07.2022, hence, they visited the office of the

respondent and met Mr. Kamal from the CRM Team who informed the

complainants that they will possession of the unit to them as

soon as occupation certi be received by them. While the

negotiation talks were being on in the presence of channel

ts were asked to deposit

IX.

Rs.9,79,285 /- towards the unit in question, and accordingly, an amount

of Rs.9,79,285/- had been deposited in the bank account of the

respondent. Accordingly, the total amount paid by the complainants

comes out to be Rs.4.6,80,885/- against the total sale consideration of

Rs.57,42,923.72 /-. Thereafter, no dispute/claims of ourstanding

demands remai

unpaid.

That thereupon, the respondelt sent a letter dated

informing the complainants of the change in unit from G-92

Ground Floor admeasuring super area 661 sq. ft.

X. That the said unit change was accepted by the complainant, pursuant to

change in unit of the complainants, there had been no communication

on the part ofthe respondent. No further demand was raised to make

any payment or whatsoever. However, the complainants kept on visiting

the office ofthe respondent to know about the status of the pro.iect and

as to when the possession ofthe unit would be delivered. It is imperative
Page 5 of 21
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to note that the possession was promised to be delivered on 16.10.2020

as per the terms and conditions of the MoU and the respondent acting

in utmost malafide had failed to deliver the same despite a delay of

approximately 3.5 years. In fact, the occupation certificate is also not

obtained by the respondent till date.

XI. That acting contrary to the expectations of the complainants, the

respondent sent a cancellation letter dated 12.02.2024, wherein they

cited the non-payment of Rs.4,30,457 /- as a ground for cancellation of

the unit. That the said decisioo{h$q respondent was refuted by the

complainants by way of ,ht#ffi' dated Lq.oz.z[z4. The said

cancellation is invalid 
", 

ths,"fiift]iYAlas cance ed, which no tonger

belongs to the complainants

respect to unit no.09 with

lainants are the allottees with

29.O9,2022. the letter dated

29.09.2022 is an integral part of the executed buyer's agreement and

MOU dated 16.04.2019 and the same was agreed between the parties.

XII. That neither did the respondent send any pre-cancellation letter, nor

any reminders. The said cancellation is also invalid as per clause 9.3 of

the model RERA agreement.

XIII. That over and above the outstanding returns/penalty amount of

Rs.34,39,77 7.78 /- further rental/penalty of Rs.96,341/- is also accruing

and the arrears against the same also need to be paid by the respondent.

C. Reliefsought by the complainants:

4. The complainants havr: sought following relief(s):

i. To set aside cancellation and re-instate the unit.

ii. Direct the respondent to pay assured return as per clause 4 of MoU.

iii. Direct the respondent to put the unit on lease under clause 5 of MoU.

iv. Direct the respondent to pay lease rental @ l.19.25/- per sq.ft. per month

and subject to other relevant terms and conditions specified in clause B

(a) to clause 8 [d] of MoU 
page 6 or 21
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5. On the date of hearin& the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

section 11[4) (aJ ofthe Act to plead guilty or not to plead guilty.

Reply by the respondent.

The respondent contested the complaint by way of reply dated 09.05.2024

on the following grounds: -

i. That the complainants deliberately and intentionally failed to clear the

outstanding dues against the unit. It is pertinent to mention that vide dues

reminder letter d ated 29.06.2022,X was brought to the very knowledge of

the complainants that there exiit& oirtstanding due of Rs.4,30,457/- which

was required to be paid .ontfil'.bbfore 1.S.oZ.zOz2, failing which the

respondent would be compelled to consider this failure of complainants as

breach of the terms and conditions of the builder buyer agreement. That

upon the failure of the complainants to clear the outstanding dues, the

respondent was constrained to cancel the unit vide cancellation letter dated

12.02.2024.

ii. That the unit that was allotted to the complainants vide builder buyer

agreement dated 16.04.2019 was unit bearing no. G-92 on ground floor

admeasuring 661 sq. ft., however, vide letter dated Zq.O7.ZOZ2, rhe

complainants were.$iv6n an.&l&nate unrbearing no. G-09 on ground floor

admeasuring 661 sq. ft., whiqlju,Bs accepted by them. In progression, the

complainants did not pay the outstanding dues to the tune of Rs.4,30,457l-

and the respondent issued a cancellation letter dated 72.02.2024 with
reference to the unit of the complainants. However, due to a factual error
and a clerical mistake, the respondent, instead ofcancelling unit bearing no.

G-09 on ground floor, which was the new revised uni! mistakenly cancelled

unit bearing no. G-92 on ground floor, which was the old unit of the

complainants.

D.

6.
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That post cancellation of the unit of the complainants, the respondent

requested them to visit the omce of the respondent for the purposes of

handing over the original documents in the custody ofthe complainants for

the purposes of executing the refund proceedings. However, the

complainants despite of requests and reminders by the respondent

deliberately and malafidely did not approach the respondent and due to

which the refund proceedings could not be executed.

At the outset, the complainants have erred gravely in filing the present

complaint and misconstrued tlre provisions of the Act, 2016. It is imperative

to bring the attention ofthis Aittrdiitv that the REI{A Act was Dassed withi:' :
the sole intention of regularisafiliilol ieal estate pro,ects, and the dispute

resolution between builders ,gri4:-blryels and the reliefs soughr by the

complainants cannotbe constioedto fall within the ambit ofRERA Act. That

the complainants have failed to providethe correct/complete facts that they

are investors and. iiot allottqes therefore, the same are reproduced

hereunder for proper adrudication of the present matter.

That the complainants with thq intent to invest in the real estate sector as

an investor, approached the respondent and inquired about the project i.e.,

"Neo Square" situated'at Sectop109; Gurugram, Haryana being developed

by the respondent. That after Ueing fully satisfied with the project and the

approvals thereof, the complainants decided to apply to the respondent by

submitting a booking application form dated 11.03.2019, whereby seeking

allotment ofunit no. G-92, admeasuring 661 sq. ft super area on the ground

floor of the proiect having a basic sale price of Rs.33,05,000/-. The

complainants, considering the future speculative gains, also opted for the

investment return plan being floated by the respondent for the instant

project.

That since the complainant had opted for the investment return plan, a

Memorandum of Understanding dated 16.04.2019 was executed between .,
page A ot 21
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the parfles, which was completely a separate understanding between the

parties in regard to the payment of assured returns in lieu of investment

made by the complainants in the said project and leasing of the unit/space

thereof. It is pertinent to mention herein that as per clause 4 ofthe MoU, the

returns were to be paid from 16.10.2020 and as per clause 4 ofthe MoU, the

returns were to be paid till offer of possession. It is also submitted that as

per clause 8 (a) of the MoU the responsibility to pay assured returns shall

cease on the commencement of the first lease. Additionally, clause 9 of the

MoU, the complainants had ed the respondent to put the said

unit on lease.

That by no stretch of imagi concluded that the complainants

herein are "allottee/consumer." Tht lainants are simply investors who

approached the respondent for ir ent opportunities and for a steady

assured returns and rental income.

viii. That as the complainants in the present complaint are seeking the relief of

assured return, which is not maintainable before the Authority upon

enactment of the BUDS Act. Further, any orders or continuation of payment

of assured return or any directions thereof may tantamount to

contravention of th BUDS Act.

ix. That the complai mplaint are claiming the reliefs on

basis of the terms agreed under the MoU between the parties which is a

distinct agreement than the buyer's agreement and thus, the MoU is not

covered under the provisions of the RERA Act, 201,6. Thus, the said

complaint is not maintainable on this basis that there exists no relationship

of builder-allottee in terms ofthe MoU, by virtue of which the complainants

are raising their grie!ance.

That as per clause 5.2 of the 'BBA', the respondent was obligated to

complete the construction of the said complex within 36 months from the

date ofexecution ofthe agreement or from start ofconstruction, whichever
Page I of 21
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is later and apply for grant of occupancy/completion certificate. lt is

submitted that as per clause 5.4 of the agreement an additional 6 month

grace period was allotted to tlle respondent post expiry of the aforesaid

period. Accordingly, the due date of delivery of possession in the present

case is 35 months + 6 months grace period to be calculated from

L6.04.2019, and the due date ofpossession in t}le instant case comes out to

be 1.6.70.2022.

xi. That the respondent issued demand request/reminder to the complainants

to clear the outstanding dues36ffi&lE booked unit. It is to be noted that

the complainants miserably fa{iffirply the payment plan under which

the unit was allott"a to tt "pryffi."oq, each and every occasion failed

to remit the outstan*h@#;St{s. ErC when demanded by the

respondent. rr," ."ffitWirl,"!q+ of the respondent had

only paid ns.+o,aOr6Bf againjlthp-tml duaitidrnt of Rs.s0,44,ss6/-. tt

is to be noted rhat +B+'# +;ilt qi"thsf,SirR. .B,L4,zzo/-whichis

to be paid by the cr\fir[.Xt' figrlhstithdrutl&mkea.
xii. rhat thoush tt e.o-ffifilS;ffn-alcdfc6}iltrre uasic sale price of the

said commercial p.op"ffif,GiE$Hif." stiil liable to pay all other

charges such as VAt i{erflr, rEttr;ttorgctprglF, securiry deposit, duties,

taxes. levies etc. a' f,I^J"ldtf,Ii. I
xiii. rhat as per rhe acre$t${+ld{rjrfir${qvrsdged, the compretion of

the said unit was subiect to the midway hindrances which were beyond the

control of the respondent and in case the construction of the said

commercial unit was delayed due to such ,force maieure, conditions, the

respondent was entitled for extension of time period for completion. It is to

be noted that the development and implementation ofthe said project have

been hindered on account of several orders/directions passed by various

authorities/forums/courts which were beyond the power and control of
the respondent. Due to the above reasons, the proiect tn.:r:"rror;1, ,o,
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delayed from its scheduled timeline. However, the respondent is committed

to compete the said project in all aspect at the earliest.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions made

by the parties.

Jurisdiction of the Authority:

The respondent has raised a preliminary submission/objection that the

authority has no iurisdictior!...to, entertain the present complaint. The

E.

8.

objection of the respondent

jurisdiction stands reiected.

ection of complaint on ground of

.observes that it has territorial as

9.

10.

well as subject matter jurisdictioi.to adiudicate the present complaint for the

reasons given below.

E.l Territorial Jurisdlction

As per notification no. 7/92/2017-1TCp dated l4.IZ.ZOl7 issued by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory

Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is

situated within the planning area of Gurugram District. Therefore, this

authority has complete territorial jurisdiction to deal with the present

complaint.

E.II Subiect-matter lu sdiction

Section 11(4)(a) of the Act, 2016 provides that the promorer shall be

responsible to the allottee as per agreement for sale. Section 11(4)(al js

reproduced as hereunder:

Section 77(4)(q)
Be responsible for all obligations, responsibilities and functions under the
provisions of this ,4ct or the rules ond regulations nade thereunder or to the
ollottees as per the, agreement for sole, or to the ossociation of allottees, as the
case may be, till the conveyance ofall the apartments, plots or buildings, os the
case may be, to the allottees, or the common areas to the associotion ofollottees
or the competent quthority, as the case may be;

Page'tl aI 21
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Section 34-Functions of the Authority:
34(fl of the Act provides to ensure complionce ofthe obligotions cast upon the
promoters, the ollottees and the real estote agents under this Act snd the rules
and regulations mode thereunder,

So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance of

obligations by the promoter.

Findings on the obiections raised by the respondent.
F. I Obiection regarding the complainants being investor.
The respondent has taken a stand that the complainants are investors and

not an allottee/consumer. Therefore, they are not entitled to the protection

ofthe Act and is not entitled to e'the complaint under section 31 ofthe Act.

The Authority observes that d person can file a complaint

against the promoter if the promoter contravenes or violates any provisions

of the Act or rules or regulations made thereunder. Upon careful perusal of

all the terms and conditions ofthe buyer's agreement dated 16.04.2019, it is

revealed that the complainants are buyers, and they have paid total price of

Rs.46,80,855/- to the promoter towards purchase of a unit in its project. At

this stage, it is important to stress upon the definition of term allottee under

the Act, the same is reproduced below for ready reference:

"2(d) "ollottee" in relotion to a real estate project meons the person to
whom a plot, aportment or building, as the case may be, hos been
ollotted, ltold [whether as freehold or leasehold) or otherwise
tronsferred by the promoter, and includes the person who
subsequently acquires the said allotment through sole, tronsfer
or otheryise but does not include o person to whom such plot,
opartment or building, qs the cose may be, is given on renti

ln view of above-mentioned definition of "allottee" as well as all the terms

and conditions of the agreement, it is crystal clear that the complainants are

allottees as the subject unit was allotted to them by the promoter. Further,

the concept of investor is not defined or referred in the Act. Moreover, the

Maharashtra Real Estate Appellate Tribunal in its order dated 29.01.2079 in

appeal no. 0006000000010557 titled as M/s Srushti Sangam Developers

PvL Ltt. Vs. Sarvapriya Leasing (p) Lts. And anr. has also held that the .

F.

t2.
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concept ofinvestor is not defined or referred in the Act. In view of the above,

the contention of promoter that the allottees being investor are not entitled

to protection ofthis Act stands rejected.

F. lI Obiection regarding force maleure conditions

The respondent/promoter has raised the contention that the construction of

the project has been delayed due to force majeure circumstances such ban

on construction due to orders passed by NGT, EPCA,

Courts/Tribunals/Authorities etc. As per clause 5.2 & 5.4 of the agreement

dated 16.04.2019, the possessiql of the.unit in question was to be offered

within a period of36 months frorlr*!i6di& ofexecution ofbuyer,s agreement

or start of construction wtricn&er is later alongwith a grace period of 6
months. Accordingly, the drid'{*6tbf possession has been calculated as 36

months from the date dfeieiuti'oriofbtgrer's agreement, being later. Further,

a grace period of 6 months has already been granted to the respondent-

promoter and thus, no period orier and above grace period of 6 months can

be given to the respondent-builder.

Findings on the reliefsought by the compLainants:
G.I To set aside cancellation andrre-instate the uniL
G,ll Direct the respondent to payassured return as per clause 4 of MoU.
The complainants wpre allottefl a unit bearing no. G-92, Ground Floor

' '.: '|
admeasuring super area of66i s{. ft. in the prolect ofthe respondent named

"Neo Square" situated at Sector-l09, Gurugram vide buyer,s agreement

dated 16.04.2019 for a total sale consideration of Rs.SL,4Z,9Z3.7 2/- against

which the complainants have paid a sum of Rs.46,80,855/- till date. The

complainants have submitted thatas perclause 4 ofthe MoU, the respondent

had to pay returns/penalty of Rs.96,341/- per month on the unit in question

with effect from 16.10.2020 till the time of offer of possession of the said unit.

Further, by virtue of letter dated 01.02.2022, the respondent admitted that
subrect to some faults on its part, the occupation certificate is not yet

obtained and therefore, they have withdrawn their application for grant of
Page 13 of 21
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occupation certificate filed before the DTCP, Haryana and further committed

to adiust the payment of returns/penalty towards the outstanding payment

at the time of offer of possession. Therefore, the respondent had to pay

Rs.14,93,285.50/- and the balance outstanding on part of the complainants

i.e., Rs.14,41,323.72 /- wouldbe adjusted. Hence, nothing remains payable on

part of the complainants, instead an excess amount of Rs.S1,934.78/- had

been paid by them. Despite having the returns being adiusted and an excess

payment already having been made by the complainants, the respondent

sent a demand letter dated 29.06.2022asking to clear the outstanding due of

Rs.4,30,457 /- before 15.07.2022Ji.9-complaina nrs responded to the said

letter of the respondent byJdm$r"U ax"a o+.ol.zozz, wherein the

complainants refuted the said demand of Rs.4,30,457/- as it was agreed that

EDC/IDC and IFMS shall be paid at the stage of offer of possession as per thc

payment plan. While negotiation talks were being carried on in the presence

of channel partner Mr- Bhatia, the complainants were asked to deposit

Rs.9,79,285/- towards the unit in question, and accordingly, an amount of

Rs.9,79,285/- had beern deposited in the bank account of the respondent.

Thus, no dispute/claims of outstanding demands remained pending.

Thereupon, the respondent sent a letter dated 29.09.2022 informing thc

complainants of the change in unit from G-92 to G-09 on Ground Floor

admeasuring super area 661 sq. ft. The said unit change was accepted by the

complainants and pursuant to said change, there had been no

communication on the part of the respondent and no further demand was

raised to make any payment or whatsoever. However, acting contrary to the

expectations of the complainants, the respondent sent a cancellation letter

dated 1,2.02.2024, wherein they cited the non-payment of Rs,4,30,457/- as a

ground for cancellation of the unit. The respondent has submitted that the

complainants deliberately and intentionally failed to clear the outstanding

dues against the unit. It is pertinent to mention that vide dues reminder letter
Page 14 of 21
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dated 29.06.2022, it was brought to the very knowledge ofthe complainanrs

that there exist an outstanding due of Rs.4,30,457 /- which was required to

be paid on or before 75.07.2022, failing which the respondent would be

compelled to consider this failure ofcomplainants as breach ofthe terms and

conditions of the builder buyer agreement. That upon the failure of the

complainants to clear the outstanding dues, the respondent was constrained

to cancel the unit vide cancellation letter dated 12.02.2024. However, due to

a factual error and a clerical mistake, the respondent, instead of cancelling

unit bearing no. G-09 on groqnd floor, which was the new revised unit,

mistakenly cancelled unit bearing no. G-92 on ground floor, which was the

old unit of the complainants. Now the question before the Authority is

whether the cancellation madd.by the respondent vide letter dated

12.02.2024 is valid or not.

15. On consideration of documents available on record and submissions madc

by both the parties, tle authority is of the view that on the basis of provisions

of allotment, the complainants have paid an amount of Rs,46,80,855/-

against the total sale consideration of Rs.5L,42923.2 Z/-. The due date for

handing over of possession as per clause 5.2 & 5.4 of the agreement was

1,6.10.2022 and the OC/CC of the project in question was received from the

competent authorities on 14-08-2024. The resnondent has .onrpndcri rh,rcompetent authorities on 1 The respondent has contended that

despite reminder letter dated 29.06.2022, tie complainants have failed to

clear their outstanding dues due to which their allotment was cancelled vide

cancellation letter dated 12.02-2024. The Authority observes that as per the

payment plan agreed betlveen the parties vide agreement dated 16.04.2019,

the total amount payable prior to possession/registration of the unit was

Rs.46,43,287 /- and an amount of Rs.4,99,636.6A/- was payable at the rime of

possession/registration of the unit. However, in the instant case, the

complainants have already paid a sum of Rs.46,80,855/- to the respondent

back in May 2022 and the OC/CC ofthe project in question was obtained by"
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the respondent on 14.08.2024. Thus, the demand raised by the respondent

vide reminder letter dated 29.06.2022 without any justification/bifurcation

and even prior to receipt ofoccupation certificate cannot be held valid in the

eyes of law. Moreover, the respondent vide letter dated 01.02.202 2 had itself

committed to adjust the payment of returns/penalty towards the

outstanding payment at the time of offer of possession. In view ofthe above,

cancellation made by the respondent vide letter dated L2.OZ.2OZ4 in

continuation ofthe reminder letter dated 29.06.2022 is hereby set aside.

The complainants in the present cdmilaint are seeking an additional relief

w.r.t payment of assured .eiurn as per the terms of the MoU dated

16.0 4.2019. The complainants itted that as per clause 4 of the

penalty of Rs.96,341/- per month

6.10.2020 till the time of offer of

At this stage, it is important to stress upon the definition of term allottee

under the Act, 2016. The definition of "allottee" as per section 2 (dJ of the Acr

of 2016 provides that an allottee includes a person to whom a plot,

apartment or building has been allotted, sold or otherwise transferred by the

promoter. Section 2(d) of the Act of 20L6 has been reproduced for ready

reference:

2(d)
"allottee" in relotion to a reol estate project, means the person to whom q plot,
apartment or building, as the case may be, has been allotted, sold (whether os
freehold or leasehold) or otherwise transferred by the promoter, ond includes the
person who subsequently ocquires the soid allotment through sale, transfer or
otherwise butdoes notinclude a person to whom such plot, aportmentor building,
qs the case may be, )is given on rent;"

Keeping in view the above-mentioned facts and the definition of allottee as

per Act of 2016, it can be said that the complainants are allottees.

The complainants are seeking unpaid assured returns on monthly basis as

per the MOU dated 16.04.2019 at the rates mentioned therein. lt is pleaded

1,7 .

MoU, the respondent h,(ct
on tle unit in questif$!/e

18.
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by the complainants that the respondent has not complied with the terms

and conditions ofthe said MoU.

19. The MoU dated 16.04.2019 can be considered as an agreement for sale

interpreting the definition of the agreement for "agreement for sale" under

section 2(c) of the Act and broadly by taking into consideration the obiects

of the Act. Therefore, the promoter and allottee would be bound by the

obligations contained in the memorandum of understandings and the

promoter shall be responsible for all obligations, responsibilities, and

functions to the allottee as per t!9 agreement for sale executed inter-se them

under section 11[a)(a) of the $if;in .?-lagreement defines the rights and

liabilities of both the parties i.e}pfdih'iiter and the allottee and marks the

start of new contractual relati6rtslup between them. This contractual

relationship gives rise to future agreements and transactions between them.

The "agreement for sale" after cqming into force of this Act (i.e., Act of 2016J

shall be in the prescribed form hs per rules but this Act of 2016 does nor

rewrite the "agreemenC entered between promoter and allottee prior to
coming into force of the Act as held by the Hon'ble Bombay High Court in

case Neelkamal Realtorc Suburban private Limited and Anr, v/s llnion of
India & Orc., [Writ Petition No .2737 of 2077) deaded on 06.12.201,7 .

20. It is pleaded on behalf of respondent/builder that after the Banning of

Unregulated Deposit Schemes Act of 2019 came into force, there is bar for
payment of assured returns to an allottee. But the plea advanced in this

regard is devoid of merit. Section 2[4) of the above mentioned Act defines

the word 'deposit'as an amount of money received by way of an advonce or

loan or in any other form, by any deposit taker with a promise to return

whether afrer a specified period or otherwise, either in cash or in kind or in the

form of a specified service, with or without any benelit in the form of interest,

bonus, profit or in any other form, but does not include:

w&
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(i) an amount received in the course of, or for the purpose of business ond
beoring a genuine connection ta such business including
(ii) advance received in connection with consideration of an immovable
property, under on ogreement or arrongement subject to the condition
that such odvonce is adjusted againstsuch immovable properly as specif;ed
in terms of the agreement or arrqngement,

A perusal ofthe above-mentioned definition ofthe term'deposit', shows that

it has been given the same meaning as assigned to it under the Companies

Act, 201.3 and the same provides under section 2[31) includes any receipt by

way of deposit or loan or in any other form by a company but does not

include such categories of, amount a€.1nay be prescribed in consultation with

the Reserve Bank of India. Si &{MO of the Companies (Acceptance

of DepositsJ Rules, 2014 define ing of deposit which includes any

receipt of money byway of d€p. oslrt{r'l'oan or in any other form by a company

but does not include:

(i) as on advance, accounted for in any manner whotsoever, received in
connection with consideration for on immovable property
(ii) as an advance received qnd os allowed by qny sectorol regulotor or in
accordonce with directions of Centrql or State Government;

21. So, keeping in view thi abovr!-mentioned provisions ofthe Act of2019 and

the Companies Act 2013, it is.to be seen as to whether an allottee is entitled

to assured returns in a case ivhgre he has deposited substantial amount of

sale consideration agpin€t t\ alptFentof a unit with the builder at rhe time
1

of booking or immediately th6fe5fur and as agreed upon between them.

22. The Government of India enacted the Banning of Unregulated Deposit

Schemes Act,2079 to frovide fir a comprehensive mechanism to ban the

unregulated deposit schemes, other than deposits taken in the ordinary

course of business and to protect the interest of depositors and for matters

connected therewith or incidental thereto as defined in section 2 (4) of the

BUDS Act 2019.

23. The money was taken by the builder as deposit in advance against allotment

of immovable property and its possession was to be offered within a certain

period. However, in view oftaking sale consideration by way of advance, the
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builder promised certain amount by way of assured returns for a certain

period. So, on his failure to fulfil that commitment, the allottee has a right to

approach the authority for redressal of his grievances by way of filing a
complaint.

24. The Authority under this Act has been regulating the advances received

under the project and its various other aspects. So, the amount paid by the

complainants to the builder is a regulated deposit accepted by the latter from

the former against the immovable property to be transferred to the allottee

later on. If the proiect in whieh, the. advance has been received by the

developer from an allottee is an ongoing project as per section 3 (1) of the Act

of 2016 then, the same would the jurisdiction of the authority for

giving the desired relief to .the complainant besides initiating penal

proceedings. The promoter is liable to pay that amount as agreed upon.

Moreover, an agreement/MoU defines the builder-buyer relationship. So, it
can be said that the agreement for assured returns between the promoter

and allottee arises out of the same relationship and is marked by the said

memorandum of understanding.

In the present complaint, the assured return was payable as per clause 4 of

MoU, which is reproduced below for the ready reference:

4. "The Company shalt' pay o Penalty of Rs.96,341/- (Rupees Nineq) Six Thousand
Three Hundred Forty One Only) permonth on the said Unit, On the totalamount
received with effect from 16-Oct -2020 (Effective Dote-ll Subject to TDS, Toxes,
cess or any other levy which is due and poyoble by the Allottee(s) and which sholt
be adjusted in Total Sale Consideration; the bolance totol sale considerotion sholl
be payable by the A ottee(s) to the Compony in occordance with the payment
Schedule onnexed e6 Annexure-1. The penolty shall be poid to the Altottee(s)
from end of effectiv.' date lluntil the ofler ofpossession letter dste, on prorutct
basis."

Thus, the assured return was payable @Rs.96,341/- per month w.e.f.

16.10.2020, till the Ietter for offer of possession is issued to the complainants.

ln light of the reasons mentioned above, the authority is of the view that as

per the MoU dated 16.04.2019, it was obligation on the part of the

respondent to pay the assured return. [t is necessary to mention here that
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the respondent has failed to fulfil its obligation as agreed inter se both the

parties in MoU dated 16.04.2019. Accordingly, the liability ofthe respondent

to pay assured return as per MoU is still continuing. Hence, the

respondent/promoter is directed to pay assured return to the complainants

at the agreed rate i.e., @Rs.96,341/- per month from the date i.e., 16.lO.2OZO

till the offer of possession is issued to the complainants as per the

memorandum of understanding dated 76.04.2019.

G.III Direct the respondent to put the unit on lease under clause S of MoU.
G.lV Direct the respondentto pay leaserental @119.25/- per sq.ft. per month

and subiect to other relevant terms and conditions specified in clause 8
(a) to clause I (d) of MoU. .l:,.$i!.': '

27. The complainants are seeking ad$@$$eliefs w.r.t putting the unir on lease

as well as lease rental under clauSe 5.and clause 8(a)-(d) of the MoU dated

16.04.2019. The Authoriw obseryis that vide clause 5 of the MoU, ir was

mutually agreed between the parties'that the respondent/promoter will

employ out of the way resources to facilitate the lease of the subject unit.

Further, vide clause 8(aJ of the MoU, it was agreed between the parties thar

the allottees shall also.be entitled to receive the lease rentals at the assured

lease of Rs.119.25/- per sq.ft. peiironth subiect to other relevant terms and

conditions specified in clause 8(a).{d) of the MoU dated 16.04.2019. Since,

the occupation cerdficate Of tire'prlilect, in question has already been

received by the respondent-promoter from the competent authority on

14.08.2024, the respondent is directed to put the unit allotted to the

complainants on lease and to pay lease rental at the agreed rate as per the

terms of the memorandum of understanding dated 16.O4.ZOl9.

F. Directions ofthe authority:

28. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority under

section 34(0:
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The cancellation letter dated 12.02.2024 is set aside.

The respondent is directed to pay assured return to the complainants

at the agreed rate i.e., @Rs.96,341/- per month from the date i.e.,
-J.6.L0.20?0 till the offer ofpossession is issued to the complainants as

per the memorandum of understanding dated 76.04,2019.

The respondent is directed to pay arrears ofaccrued assured return as

per MoU dated 16.10.2020 till date at the agreed rate within 90 days

from the date ofthis order after adiustment ofoutstanding dues, ifany,

from the complainants ich that amount would be payable

with interest @9.100/o p. ofactual realization.

iv. The respondent is on ofthe subject unit to the

complainants m the date of this order.

v. The respond from the complainants

which is not .2019.

vi. The comp ng dues, if any, after

adjustment of

vu. The respondent to the complainants

on lease and to pay rate as per the terms of

Complaint No. 856 of 2024

lll.

the memorandum of understanding dated 16.04.2019.

29. Complaint stands disposed of.

30. File be consigned to registry.

Datedi 20 .LL .2024

Haryana

i.

u.

Gurugram
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