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Floor, I4ehrauli Road, S,kandarpur Chowk Sector'28,
Curugram-122002, Haryana.
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Delhi- 122002

Coram:

ShriV,jay Kumar Goyal

Shr,Gaurav Rawat

Complainant

Chairman

Advocate for the complainant
Advocate for the respondent

l.

ORDER

The present complaint has been filed by the complainant/allottc. in

I,orm CRA under section 31 of the Real Estate [Regulatio. and

Development) Act, 2016 (in shoft, the Act) read wiih rule 28 ol the

Haryana RealEstate lResulation and Development) Rules,2017 lin shorl

the rule, lbr violation ol section 11(4)[aJ of the Act wherein it is inter

alia pres.ribed that the promoter shall be responsible for all obligations,

responsibilities and fun.tions to the allottee as perthe ag.eement for nrle

executed interse them.

Project and unit related details

The particulars oi the project, dre details ol sale consideration, the

amount paid by the complainant, date ol p.oposed hrnding over thc
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possession, delay period, if any, have been detailed in the following

s. No.
1

?-
3

Details of D'I'CPli.ens. n.

t

lT D3i. of .xe.xlin. oa

a

&q!-or 66, curuEram,

| 22A .f 2OO7 d^red
valid/renewed up ro

ll. 93 oi 2008 dated
valjd/renewed up to

IIl.S0 ol 2010 d,rcd
Valid/renewed up to

2?.09.200?.
26,09.2019.

12.05.2008.
11.05.2020

24.06.2010.
23.062020

r - LUnll. J't

H-901, 9,i noor, Tower-H measu.ing
1900 sq. h. (super a.eal

79.t22447
[pa8c 29 otco.]plnint

12.02.2008
lpase 30 ofcomplaintl

14. POSSESSION

@) rine oI han.tins over thc

Sublect ta terns al thr dausc ond
subject to the Ayrttnent Al|.]ttft
hovrng complied wth oll the tern\
and candihons ofthr Asteenent, ond
not betng in delault un.ler dn! aIth.
provislans ol this Agreenent and
conplnlnce wilh all prov5bn'
farntohties, tlocumentaLion et., os
presc.tbed b! thc conpony, the
compony propases ta hond over thc
po$e$io, ol
Apn rtme nt/vi I ld / Penthou e hy
De.ember 2010. The Apartnent
Allottee agtees and understands that
the Canpany thall be enttled to a

srace petiod of nlazbLegjqtLtar
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Due date ofpossession 31.03.2011
[Note. 90

10.

1

Total consideration as pe.
statement of ,..nnnt
dared 22.05.2023 at paee

Total amount paid by the
complainant as per
statement of acmunt
dated 22.06.2023 at page

Unrt handover letter
Lssued r. favor of the

Rs.1,10,c6,513/-

0.. Lpanoii ccrrtr.ate 25.01.2018

off, Ln posses\roo ro rlie

convcyance deed
executed between the
r.spotrdcnt and thc

B Factsofthecomplaini

3. The complainanthas made the following submisslons inthecomplaint:

i. That the complainant while searching for a oat/accommodation was

lured by such advertisements and calls from the brokers of the

respondent for buying a house in their project namely palm drive.

The respondent company told the compla,nant about the moonshine

reputation olthe company and the representative of the respondent

company made huge presentations about the proiect mentioned

above and also assured that they have delivered several such

projects in the national capital region. The respondent handed over

23.02.2014

05,06.2018t,l
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one brochure to the complainant which showed the pro,ect like

heaven and in every possible way tried to hold the complainant and

incitedthecomplainantforpayments.

That relying on various representations and assurances given by rhe

respondent company and on beliefolsuch assurances, complainan!

booked a unit in the proiecr by paying an amount of Rs.10,00,000/-,

towards the booking of the said unit and the same was

acknowledged by the respondent. The respondent conlirm the

booking of the unit to the allottee providing the details ofthe project,

conlirmirg the bookinS of rhe unit dated 19.12.2007, allotring a unit

bearing no. H-901, [9,h Floor, tower- H] measuring 1900 sq. ft. in the

aforesaid project of the developer for the sald colony @ Rs.4600/'

per sq. ft. exclusive EDC and 1DC, along with two car parkingt at the

consideration ol Rs.98,53,380/- and other Specifications ol the

allotted unit and providing the time frame within which the next

iNtalment was to be paid.

That a buyer's agreement was executed between the allottee and

respondent on 12.02.2008. As per annexure ol the buyer's

agreement the sale price of the said apartment shall be

Rs.98,53,380/. That would include the basic sale price, EDC, lDC,

preterential location charges and exclusive right to use the dedicated

car parking. Fu.ther, the complainant havints dream of its own

residential unit in NCR signed the agreement in the hope that the

unit rvill be delivered on or before December 2010. Th. compiainant

were nlso handed over one detarled payment plan which was

construction linked plan. lt is unrortunate that the dream oiowning

a unit of the compla,nant was shattered due to dishonest, unethical

attitude olthe respondent.

GUR

ii

iii.
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iv. That as per clause 14[a) ol the buyer's agreement the respondent

had to deliver the possession of the unit by December 2010 with a

grace period of 90 days for applying and obtaining the occupation

certificate. As per the demands raised by the respondent, based on

the payment plan, the complainant to buy the captioned unit already

paid a total sum oa Rs.1,11,03,725l-, towards the said unit against

total sale consideration oiRs.98,53,380/-.

v That the payment plan was designed ,n such a way to extract

naximum payment irom the buyers viz a vi, or done/completed.

The complainant approached the respondent and asked about the

status of construclion 3nd also raised obiections towards non-

completion ol the proiect. lt is pertinent to state herein that such

arbitrary and illegal practices have been prevalent anrongst builders

betore the advent oi RERA, wherein the payment/demands/etc.

have not been transparent and demands were being raised without

suificient justifications and maximum payment was extracted just

raising structure leaving all amenities/finishing/facilities/common

area/road and other things promised in the brochure, which counts

to almost 50% ofthe total project work-

vr. The complainant have suffereda loss and damage in as much as they

had deposited the money in the hope of getting the said Unit lor

residential purposes. They have not only been deprived ofthe timely

possess,on of the said unit but the prospective return they could

have got ilthey had invested in fixed deposit in bank. Therefore, the

compensation rn such cases would nccessarily have to be higher

than what is agreed in the BBA.

vii That the complainant after many request and emails; received the

offer of possession oD 23.02.2018. It is pertinent to note here that

PJEF 5 ,127
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along with the above sald letter of offer ol possession respondent

.aised several illegal demands on account olthe following which are

actually not payable as per the builder buyer agreement:

. The area ofthe unit increased from 1900 sq. ft. to 1947.46 sq. ft.
without any prior rntin)ation. Money in lieu oi extra area was
demanded Rs.189,3s3l-i

. Advancc monthly maintenance for 12 months oiRs.70,109/ .

. Electric mete. charCes ofRs-72,626/ -

. Club membership chnrges oiRs.2,06,500/-.

. Gas connectionchargcsof Rs.20,013/.

. sewerage connection charges ofRs.l,723l-.

. Hectriiication charses ofRs.81,901./ .

. HVAT charees ofRs.90,693/-.

. Additional EDI and IDC ofRs.13,015 and Rs.3,154/- respectively.
v'ir. That olfering possession by the respondent on payment of charges

which the flat buyer is not conkactually bound to pay, cannot be

considered to be a valjd ofler ofpossession. 1t would be noticed iiom

the details provided above thatthose charges were neverpayable by

the complainants as per the agreemenl by the complainant and

hen.e the offer ofpossession.

ix. That the rcspondent is askiDg for 12 months oi advance

maintenance charges amounting to Rs.70,109/ from the

complainants which is absolutely illegal and against the laws ol the

land The respondeDt asking for electric meter charges of

Rs12,626l and electrification charges of Rs.81,901/- trom the

complainants is absolutely illegal as the cost ofthe eleckic meter in

the market is not more than Rs.2,500/- hence asking for such a huse

amount, s4ren the same is not a part ofthe builder buyer agreenrent

is uniustiilcd and illegal and therefore needs to be withdrawn

immediately So a.e the other demands required to be withdrawn,

ds per detarls provr.led above and thosc which are not a part of the
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BBA. Th. Palm Drive anrenities are 24x7 power back up,24x7

security, badminton court, basketball court, broadband connectrv,ty,

club house, covered parking, Creche, Gym, health iacilities, intercom

facility, kids play area, lasn tennis court, maintenance stafl open

parking, recreation lacilities, religious place, school, servart

quarters,shoppingar.ade,swimmingpool,visitorparking.

x. That the respondent asked the complainants to sign the indemnity

bond as perquisite condition for handjng over ol the possession.

Complainants raised objection to above srjd pre requisite condition

of the respondent as no delay possession charges was paid to the

cornplainants but respondent instead olpaying the delay possession

.harges clearly refuse to handover to possession ifthe complainants

do not sign the aforesaid indemnity bond. Further, the complarn.rnts

left with no option instead olsignjngthe same.

xi That the conplainant after many fouow ups and reminders, and

after clearing all the dues aDd fulnllng all one sided demands and

fornralities as and when demanded by the respondent issued the

physical handover advice lefter dated 31.05.2018 of the unit on

accou nt ol handing over thephysical possession oitlre unit.

rii. That the complainant after many follow ups and reminders, and

aftcr clcarlng all the dues and iulfillins all one'sided demands and

formalities as and when demanded by the respondent got the

conveyaDce deed executed dated 07.09.2018. while this sale deed

acknowledges that the complainant have paid the total

consid.ration of Rs.98,53,380/-, towa.ds full and final consideration

ofthe said apartment and applicable t es etc., jt makes no provision

for compeosating the complainant for the huge delay in handing
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over the flat and project. The complainant were not given any

opportunity to negotjate the te.ms ofthe said sale deed.

xiii. That as per section 18 of the Act 2016, the promoter is liable ro pay

delay possession charges to the allottees ola unit, building o. project

for a delay or failure in handing over ol such possession as per the

terms and ag.eement ofthe sale. The complainant after losing all thc

hope from the respondent company, having their dreams shattered

ol owning a flat & having basic necessary facilities in the vicinity of

the Premier Terraces at Palm Drive Project and also losing

considerable amount, are constrained to approach this Authority for

redressal ol their grievance. That the complainant has not filed any

other conrplaint beiore any other forum dgainst the erring

respondents and no other case ,s pending in any other cou.t of law.

Hence the present complaint.

Reliefsought by the complainant

The complainant has filed the present compliant for seekrng follolving

i. Directthe respondent to pay the intereston the totalamount pajd by

the complainant at the pr€scribed rat€ of interest as per the Act of

2016 f.om due date ol possession till date ol actual physical

ii. Direct the respondent company to pay the balance amount due to

the complainants liom the.espondent on account ofthe interest, as

per the guidelines la'd in th. Act,2016.

iii. Direct the respondent company to set aside the one-sided indemnity

bond getsigncd by the respondent.

0n the date oi hearing, the auihority .xplained to the respondent

/promotcr about the contr.rvention as alleged to have been committcd in

aomplarnt no. 5410 o12022
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relation to section 11(4)(a) oi the Act and to plead guilty or not to plead

guilty.

Reply by the .espondent

lhe respondent has raised certain preliminary objections and has

contested the present co mplaint on the following groundsl

i That at the very outset, it is submitted that rhe insrant comphint is

untenable both in facts and in 1aw and is liable to be reiected on this

ground alone.'lhe complainant is estopped by his acts, conducr,

acquiescence, laches, omissions, etc. irom filing the present

ii. That the complainant has got no locus standi or cause of actjon to

file the present complaint. The present complaint is based on an

erroneous inte.pretation of the provisions of the Act as well as an

in.orrect understanding ol lhe terms and conditions oi the buyers

agreement dated 12.02.2008, as shall be evident konr the

submissions nrade in the lollowing paragraphs olthe present reply.

iii. That the present complaint is not maintainable in law or on iacts.

The present complaint raises several such issues which cannot bc

de, il-Ll n summar\ pro.epdjngr.Thesdid i\\up' rpqure.\rpn\r\.

evidence to be led by both the parties and examination and cross

examination of witnesses for p.oper adjudication. Therefore, the

disputes raised in the present complajnt are beyond the pLrrviei! ot

this Authorjty and can only be adjudicated by the Adjudicating

Oficerlcivil Court. Therefore, the present complaint deserves to be

dismissed on this g.ound alone.

iv. That the present complaint is not maintainable in lalv o. on iacts

The provisions of the Act, 2016 are not applicable to the project in

question. Ihe application lor issuance of occupation certilcate in

Complarnt no. 6410.f 2n22



THARERA
#-eunrcnnu

respect of the tower in which the apartment in question is located

was made on 30.06.2017, i.e., beiore the notilication of the Rules

2017 and the occupation certilicate was thereafter issued on

25.01.2018. Thus, in accordance with the definrtion of rule 2(ol of

the rules, the project in question does not come within the meaning

and ambit ol ongoing project" and accordiDgly this court has no

jurisdiction to dealwith the present matter

v. That the complainant has not conre before this Authority with cleaD

hands and has suppressed vital and material lacts kom this

Authority. The correct facts are set out in the succeeding paras olthe

present reply. The true and correct lacts aDd circumstances is

subject to the contentjon ofthe respondent that the Authority has no

jurisdiction to deal with the present matter and that the present

complaint is not maintainable for reasons stated in the present

rcply

vi. That the complainant is not an Allottee" but Investor who has

booked th. apa.tment in question as a speculative investment in

order to earn rental income/profit from its resale.'lhe apartment iD

question has beeD booked by the complainant as a speculat've

investnent and not for the purpose of self-use as his residence.

Therefore, no equitylies in lavourofthe complainant.

vij. Ihat the complainant approached the respondent and expressed

interest in booking ofan apartmentin the residentialgroup housing

colotry developed by respondent known as Premier Terraces at

Palm Drive" situated in Sector 66, Urban Estate Gurgaon, IIaryana.

Pnor to the booking, the complainant conducted extensive and

independent enquiries with regard to the project, only after being

fully satisied on all aspects, that he took an nrdependent nnd

Complarnt no. 6410 o12022
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informed decision, uninfluenced in any manner by the respondent,

to book the unit in question.

viii. 1'hat thereafter the complainant, vide an application form dared

03.12.2007 appled to the respondent for provisional allotment of

the unit. Pursuant thereto, unit bearing no TPD H-F09 901,located

on the 9th floor, Tower H ,dmeasuring 1900 sq. ft. was auotted vide

provisional allonnent letter dated 19.12.2007. The complainant

consciously and wilfully opted for a construction linked payment

plan for remittance oisale consideration for the unit rn question and

lurther represented to the respondent that he shall renrit every

installmentoD time as per the paynrent sched u1e.

ix. Thereaticr, a buyer's agreement dated 12.02.2008 was executed

between the complainant and the respondent. It is pertinent to

mention thatthe buyer's agreementwas consciously and voluntanly

execLrted between the parties and the terms and conditions of the

same are binding on the parties. That as per clause 14(al of drc

aSreement, the due date of possession was subject to the

complainant having complied with all the te.ms and conditions ol

the buyer's agreement. That being a contractual relationship,

reciprocal promises are bound to be n)aintained. That it is

respectfully submitted that the rights and obligations of allottee ns

well as the builder are completely and enti.ely determined by the

covenants incorporated in the buyefs agreementwhich continues to

be binding upon the parties thereto with fulliorceand effect.

x That the remittance of dll amounts due and payable by the

complainant under the agreement as per the schedule of payment

in.orporated in the buye.'s agreeftent ifas olthe essence.lt has also

been provided therein that the date lor delivery ofpossession ofthe
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unit rrould stand extended in the event of the oc.urrence ol rhe

facts/reasons beyond the power and control oi rhe respondent. 1t

wns categorically provided in clause 1a[b)(iv] that in case oI any

default/delay by the allottees in payment as per the schedule oi
payment incorporated in the buyer's ag.eement, the dnte ofhanding

over of possession shall be extended accordingly, solely on thc

respondenfs discretion till the payment of all outrtanding amo(nts

to the satisfaction of the respondent. Since the complainaDt has

dcfaulted rD tinlely remittance of payments as per the schedule of

payment the date oa delivery of possession is not liable to be

determ'ned in the manne. soughtto be done bythe complain.rnt.

xi. Despite there being a number of defaulters in the project, the

respondcnt had to infuse lunds into the project and hrve diligrntly

devcloped the project in question. That it must be noted by the

Au tho rw th at despite the delault caused, th e respondent ap plied fo r

occupation certificate on 30.06.2017 and the same was thereaiter

ismcd vide memo bearing no. ZP-308 Vol I/SD(BSl/2018/34B6

dated 25.01.2018. 0nce an application ior grant of occupation

ccrtifi.atc is submitted lor approval in the office of the concemed

statutory authority, respondent ceases to have any conkol over the

snme. The grant ot sanction of the occ patjon certificate is the

prerogative of the conce.ned statuto.y authority over which the

rcspondent cannot exercisc any influence. As lar as the respondcnt

is concemed, it has diligently and si.cerely pursued the matter with

the concerned statutory authority for obtaining of thc occupation

certificate. No iault or lapse can be attributed to the respondent nr

the facts and circumstances of the case. Therefore, the trme period

utilized by the statutory authority to grant occupation certificate to

ComDlaint no 6410.t2022
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the respondent is necessarily required to be excluded lrom

computation of the time period utilised for implementation and

development of the project.

That thereafter, the complainant was offered possession of the unit

iD question through letter of offer of possession dated 23.02.2018.

The complainant was called upon to remit balance payment

iDcluding delayed payment charges and to complete the necessary

lormalities/documentation necessary lor handover of the unit jn

question to tbe complainant. It is submitted that reminders dated

27.03.201I and 17.04.2018 were sent to the complainant requesting

to take the physical possession, however, the complainant delayed

on his own accounL Atthis instance thata meagre increase oi2.49olo

was made in the tentative super area, as computed alter the receipt

of the occupancy certificate. The said increase jn area is within the

terms and conditions of the buyer's agreement and within the

permissible limits as per the Model agre€ment to sell prescribed in

the Rules of 2017, and hence no contention/allegation in regard to

the same can be accepted.

That in a.cordance with the iacts and circumstances noted abovc.

the present claim is barred by limitation. The Article 113 oiSchedulc

I ol the Limitation Act is applicable and the present complaint was

filed alier over 4 years of passing ol limitation, which cannot be

condoned under any circunrstance whatsoever.

Without prejudice to the contentions of the respondent, it is

submitted drat the allegations of the complainant that possession

was to be delivered by December,2010 are wrong, malafide and

rcsult of an afterthought in view ofthe lact that the complainant had

made several payments to respondent even alter September,2017.

fl
$_
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ID fact, the last payment was received fron the complainant on

27.09.2017. lf there was in fact a delay in delivery of project as

alleged by the complainant, then the complainant would not have

rern'tted instalments after December, 2010.

xv. That the respondent earnesdy requested th€ complainant to obtain

possession of the unit in question and lurthe. requested the

complainant to execute a conveyance deed in respect of the unit ir
question alter completing 3ll the formalities regarding delivery of

possession. Holvever, the complainant did not pay any heed to the

lcgitimate, just and lair r€quests of thc respondent and threatened

the respondent with institution of unwarranted litigation. That

thereafter, an indemnity cum undertaking lor possession datcd

12.042018 ol the said unit was executed by the complairant in

favour oi the respoDdent for use and occupation of the sanl unit

ulrereby the complainant has declared and acknowledged that he

has no ownership right, title or interest in any other part of thc

project except in the unit area of the unit in question. The present

frivolous complaint has been filed with the mnla fide intention to

lnount undue pressure upon respondent the.eby compelllng it to
succumb to hjs unjust and illegitimate demands.

xvi. That the complainant did not have adeqnate funds to remit the

balan.e payments requisite lor obtainrng possession in te.ms of the

buyer's agreement and consequendy rn order to needlessly ljnger on

the matter, the complainant rsfrained from obtaining possession of

thc unit in question. The complainant.eedlessly avoided the

conlplerion ol the transaction with the intent ol evading the

consequenccs enumerated in the buyer's agreement. Therelore,

there is no equity in lavour of tbe complainant. That an oifer for
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possession marks termination oa the period of delay, il any. The

complainant is not entided to coniend that the alleged period ol
delay continued even after receipt of offer for possession. The

complainant has consciously and maliciously rcfrained from

obtaining possession of the unit in question. Consequently, the

conplainnnt is liable tbr the consequences including holding

charges, as cnumerated in the buyer's agreemen! for not obtaiDing

possession. Th. complaiDant finally took the possession of rhe unir

on 05.06.2018 and consequently, the conveyance deed was executed

on 07.09.2018. lt was spec,fically.rnd expressly agreed that the

liabilities and obligations of the respondent as enumerated in the

allotnlent letter or the buye/s agreement stand satisfied.'lhe

complairant has intentionally disto(ed the real and true lacts ln

order to generate an impression that the respondent has rereged

lrom its commitments. No cause olaction has arisen or subsists in

falour oi the complainant to institute or prosecute the rnst,rnt

complaint. The complainant has preferred the instant complaini on

absolutcly ialsc and extraneous grounds in ordcr to ncedl.ssly

victrmise and harass the respondent.

xvii. That in light ofthe bona fide conduct ofthe respondent, no d€lay lor

thc complainant, the peaceful possession having been taken by the

complainant,.on-existence olcause ofaction, claim being ba.red by

limrtation and the frivolous complaint filed by the complainant, this

conlplnjnt is bound be dismissed with costs in favour ol thc

lurisdiction of the authority

The preliminary objections raised by the respondent regarding

iurisdiction ol the authority to entertain the present cornplaint stands
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re,ected l'he nuthority observed that rt has territorial as well as subject

matter jurisdiction to adjudicate the present complajnt for the reasons

E.l Territorial i urisdi.tion

As per notifi.ation \o. I/92/2A17-ITCP dated 14.12.2017 issued by

'lown and Country Planning Department, Haryana thcjurisdiction of tteal

Estate Regulatory Authority, Gurugram shallbe entire curugram Disrrict

lor all purpose with office situated in Curugram. ln the present case, the

prolect in question is situated within the planning area of Curugram

D'sn'ict, therelore this.ruthority has complete tcrritorial jurisdiction to

dealwith the presen t complaint.

E.ll subie.t-matteriurisdiction

Section 11(a)(al of the Act provides that the promoter shall be

responsible to the allottee as per agreement ior sale. Section 11[4)(a] is

reproducedas hereunder:

'ii1 
rt," p, 

",,u",,n"tr.(a) bc tcsponsibh fat all oblisations, .esponsbili.es ond functtars
under the prortstansolthisAct o. the rules und tegulottohs thale
the,ernderot to the ollottees os per the agrcenent lat tuh, atto
thc atsociotion of allattees, as the co* nat be, tillthe converun.e
olullrhe upolnentt plots ot britdingt asthe.ae na! be, to the
otto ee., or the conman areos to the o$oaottan ofollottces or
the.anpetent authority, osthe case nay be;

Setrion 34.Functions ol the Authority:
344 af the A.t prandes ta ensute .ahplionce al the obtigotions .o\t

upan the prcntote\, thc ollottees and the realestate asents under thisA.tand
the ru I e s u n d t eltu I uti ohs ha.l e t h e.eu n det

So, in view ol the provisions of the Act quoted above, the authorrry has

.omplete jurisdiction to decide the complaint regardinB non-complinnce

ol obligatrons by the promoter as per provisions oi se.tion 11[4][a] ol

the Act leaving aside compensation whrch is to be decided by the

adiudicating ofricer ifpursue.l bythe complainant ata late.stage.

comphinr no.64r0 of 2012
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Findingson the obiectiotrs raised by the respotrdert
F.l Objection regardilg jurisdiction of authority w.r,L buyer's

agreebetrt executed prlor to coming itrto force ofthe AcL
One of the contentions oithe respondent is that the authority is deprived

ofthe jurisdiction to go into the interpretatioD of, or rjghts ofthe parnes

interse in accordance with the buyer's agreement executed between the

pa.ties. Thc respondent further submitted that the provisions of the Act

are not retrospective in n:ture and the provisions of th. Act cannot undo

or modrfy the terms oibuyer's agreement duly executed p.io. to coming

'nto 
eifect olthe Act.

'Ihe authority is olthe view that theAct nowhere provides, nor can be so

construed, that all previous agreements will be re written after coming

into fo.ce ol the Act. Therefore, the provisions of the Act, rules and

agrcem.Dt have io be read and nrterp.eted harmoniously. However, ifthe

Act has p.ovided for dealing with certain specific provisions/situation in

a specific/particular manner, then that situation will be deak with in

accordance with the Act and the rules after the date oicoming into ibrce

of thc Act and the rules. Numerous provisions ol the Act save the

provisions oi rhe agreements made betlveen the buyers and sellers The

said conleDtion has beer upheld in the landmark judgment of hon'ble

llombay llieh Court in lveelkamal Reoltors Suburban PvL Ltd. vs. Uol

ond others. (wP2737 oI2o4 which provides as uDder

''119 Uhle. rhe provisians ol section 14, the delay in handing oeet the
possessioh would be counred lron the .lote n tioned in the
ogree eht for sole enteted into bt the ptunoter and the ollottee prbr
to its restsrration under REM. Under the prcvisions ol REP1, the
pronoter is siven olacitir! b rcv& the.tote olconplenon ofprcject
ond declorc the tane unde. Section 4. The REPJ. does not contedplate
rewtins afcohttuct bet\|een the llot putchoss and the pronoter . .

122 We hove olreody dkcusSed thar above stoted proisions ol the RERA

ore not rciospective in nature, fhey nay to sone dtent be hovinq o

retrcoctive or quosi re|ooctive efred but then on thot ground the
validiE ol the provisions of REM connot be chall sed. fhe
Porlioment k competent enaugh to legistate tow hoving reiospect|e

Com.lainrno 4,410o12022



*HARERA
S-eunuennl,r Complaintno.5410 of 2022

ot rcbodctive ellecL A taw con be even lroned to atlect subenns /
existing @ntroctuol rights bet\leen the parties in the larg* public
interesL We do not hove on! doubt in our nlnd thot rhe REP/. hds been

lraned ih the ldrger publn interest ofts o thotough study and
discussion node ot the highest level b! the Stdmling Connittee oid
Select Cohmittee, which subnined iB detoiled repoft''

13. Also, in appeal no. 173 of 2019 titled as ,rtogic Eye Developer PvL LU.

vs. lshv,er Singh Dahlyo dated 17.72.2019, the Haryana Real Esrare

Appellate Tribunal has observed

"34. Thut keeping inview out afarctuid discusyan, we arc ol the considered
opinion thot the prcvtsrcns al the Act orc qudn retooctive to nne
*tent in aperotian ond will be orplicoble to the oorcenehL. fnr \ol?
enterctt iht. plph bnat to capbg into operation at the Act where the
uon\o ton a.e ltll tn the 

^mres 
ol.anpte on Hea.e r.a eatdetot

h the ofl*/da^e^ ot po.erloi o. p thp tan\ ond tondttio$ ot
the ogreenent for ele the., ollottee sholl be entitled to the
interest/.leldyed posessioh chorges on the rcannoble rdte ofinter8t
os ptovided tn Rtie tS oI the ;ules ond one sided, unloir and
unreosonoble mte ol conpqntion nenti@ed in the osreenent lot
sdle ts huble to be Onored."

14. The agreements are sacrosanct save and except for the provisions which

have been abrogaled by the Act itseli Funher, it is noted thatthe buyer's

agreements have been executed ,n the manner that there is no scope left

to the allottee to negotiate any of the clauses contained therein.

Therefore, the authority is of the ,'lew that the charges payable unde.

various heads shall be payable as per ihe agreed terms and conditions ol

the buyer's agreemeDt subJect to the condltion that the same are in

accordance with the plans/permissions approved by the respective

departments/competent authorities and are not in contravention of the

Actand are not unreasonable orexorbitantin nature.

F,ll obiectioD .ega.ding oon entitlement ol any rellef uDder the Act to
thc complainart being investo.s.

15. It is pleaded on behalf of respondent that complainant is not 'allottee"

but investor who has booked th€ apartment in question as a speculative

investment in order to earn rental income/profit from its resale. The

authority observes that the Act is enacted to protect the int€rest of
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consumers of the real estate sector. It is settled principle of

interpretation that the preamble is an introduction ofa statute and states

the main aims and objects of enacting a statute but at the same time, the

preamble cannot be used to defeat the enacting provis,ons ot the Act.

Furthermore, it is pertinent to note that any aggrieved person can file a

compbint against the promoter if he contravenes or violates any

provisions oi the Act or rules or regulations made thereunder. Upon

careful perusal oaaU the terms and conditions ofthe buyer's agreement,

it is .evealed that the complainant ,s buyer and has paid a considerable

amount towards purchase ot sub)ect unit. At this stage, it is important to

stress upon the definition oi the term allottee under the Act, and the

same is reproduced belowfor readyreference:

" 2(d ) 'a l lottee i n relotion to a teol estate project neans the peren to wham
a plot, oportnent or buil.ling, os the cose no! be, hos beq ollotted,
sotd(whether os lreehotd or leasehotd) or orheNise tonslefted by the
promoter, and tnclud$ the person who subkquentl! d.quircs the tuid
aUotnent through sale, transler or otheNie but does not include a person

to whon such plot, oportnqt or building, as the cose noy be, k giva on

16. ln view ol above-mentioned definition ofallottee as well as theterms and

conditions ot the buyer's agreement executed between the parties, it is

crystal clear that the complainant is allottee as the subject unit allotted to

him by the respondent/promoter. The concept of investor is not defiDed

or referred in the Act of2016. As per definition under section 2 of the Act,

there will be 'promoter' and 'allottee' and there cannot be a party having

a status oi'investor'. The Maharashtra Real Estate Appellate Tribunal in

its order dated 29.01.2019 in appeal No.0006000000010557 titled as

M /s Srushti Sangam Developers Pvt Ltd. vs SaNapriya Leosing (P) Ltd- ond

anr. has also held that the concept ofinvestor is not denned or referred in

the Act. Thus, the contention of promoter that the allottees be,ng an

investor are not ent,tled to protection ofthisAd also stands rejected.

Complarnt no.6410 of 2022
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r,ll Objection regarding the complaint belng barred by limltatlo!.
17. lhe counselior the respondent submitted that the complainant has filed

the present complaint on 27.09.2022 aiter execution oiconveyancc d.ed

on 07.09.2018. |'hereaore, the present complaint is barred by limitation.

But the counsel for the conrplainant submitted that limitation is not

npplicable qua these proceedings, and submitted a copy of order passed

Hon'ble lteal Estate Regulatory Authority, Punjab u,herein it has bcen

held that the ben.fits under the Act are not barred by limitation

18 Though both the parties through rheir respective counsel advaDced

submissions with regard to the maintainabrljty of the compliant on the

ground of the linritation but in view ofsettled propositioD ollaw, the crse

of conrplainant .annot be thrown away being barred by limitation. As

dis.ussed enrlier, the subiect unit was allotted on 19.12.2007. Though the

possession of the unit was to be offered on or before 31.03.2011 after

complction of the project but the same was offered only on 23.02.2018

after receipt of occupation c.rtificate on 25.01.2018 and ultimately

leading to cxccution of conveyance deed of the sanre on 07.09.2018. So,

limitation if any, fo. a cause of adion would accrue to the complainant

w.e.t 23.02.2018. The present complaint se€king delay posscssion

charges and other reliefs was filed on 27-092022 which is 4 years 7

months and 4 days lrom the date olcause olaction. In thc present matter

the three yenr period of delay in filing of the case also aiter takiDg into

account the exclusion period from 15.03.2020 to 28 02.2022 would f.rll

on 06.02.2023.In view ofthe above, the Authority is oltheview that the

present complajnt has been li1.d lrithin a reasonable period ofdela), and

is not barred by limitation.

19 In vjelv ofthe above, the p.esent complaint is liled ivithin thc limitation.

c. Findings on the reliefs sought bythe complainant
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G,l Direct the respoDdent to pay the interest on dre total amounr paid by
thc complalnant at tle prescribed mte of lnterest as per rhe Act of
2016 from due date of possession Ull date of actual physical
possesslon.

C,II Dlrect the respondent cohpaDy to pay the balance amount due to
the complalnants t om the respoDdent on account ofrhe interest, as
per the guldellnes laid in the Act, 2016.

20. ln the present complaint, the complainaDt intends to continue with the

project and is seeking delay possession charses as provided under the

proviso to section 18(11 oithe Act. Sec. 18(1) prov,so reads as under:

GURUGRAIV

Se.tion 1A: Return ol anotnt an.l cotupensutioa
r(t) u tt)c ptanbtetJaltsto catuptete ortr undbte tosNe pase$ian ol on

apatnent, pkt, ar butldtns, -

Comolai.tho 4,410oI2022

|,*i"i rn**n*" * at u"e does nat intent) ta \|ithdr* ton
praie.t, he 1.tt be poid, br the p.amote., intercst fot ever! nanth
det.!, tttl the handtns ove. ofthe po$eseon, or surh tote os no!
pr6tnbed."

21. Clause 11{a) of the buyer's agreement provides for time period lor

banding over olpossess,on andis reproduced below:

'14, POSSESSION

aoJ rime or handiq over the Possession
Sublert ta tenns aJ thk claus ond tubtect to the Apottntent Allouee
havt)s cohptiedwith oll the terns dnd condxions ofthk Asrcenert,
and not being in tufouk under onr al the pravitohs oI this
Asreement and cohpliohce with all provkions, lomalitiet
d..Ltnehtatlan etc, os prcsiibed by the Conpany, the Compony
praposes to hand ovq the possesion al the
Apott enttryilla/Penthouse b! Decembd 2010 rhe Apottnen!
Albttee ogtees ond uhderstahds that the Cahpony sholl be entitled
ta d srace penod ol oilcgeujslLihultllitsrrlLebgiliu
the a..undtidn .niftut? ih N..t ot fic croq Hot\in!
Compld.

22. At the outset, it is relevant to conrment on the preset possession clause of

the agreement wherein th. poss.ssion has been sub,ected to aU krnds of

terms and conditions ofthis agreement, and the complainant not beiDg nr

delault under any provisions of this agreement and compliance with all

provisions, to.malities and documentation as prescribed by the

promoter The drafting or this clause and incorporation of such
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conditions are not only vague and uncertain but so heavily loaded in

favour of the promoter and against rhe allottee that even a single detault

by the allottee in fulfilling formalities and documentarions erc. as

prescribcd by the promote. may make the possession clause irreleyant

for the purpose of allottee and the commitment time period for handing

overpossession loses its meaning. The incorporation of such clause in the

buye.'s agreement by the promoter is just to evade the liabjlity towards

tinr.ly ilelivery ot subject floor and to deprive the allotrces of rheir right

accruing after delay in possession. This is just to comment as to how the

build.r has nrisused his do minant position and drafted such mischicvous

clause in the agreement and the allottee is ]eft with no option but ro sisn

on thedottedliDes.

23. Due date of possesslon and adhissibllity of grace period: The buyer's

lgreement was executed between the original allottee and thp

.espondent on 12 02.2008 and as per clause 14(a) oithe agreement the

respondent !!as directed to handover rhe possession ol the unit by

Decenrber 2010 and a grace period ol90 days for applying and obtanring

lhe occupation c.rtificate in respect ofthe complex. The said grace pcriod

is allowed in terms of order dated 08.05.2023 passed by the Hon'ble

 ppellatc Tribunal in Appeal No.433 of 2022 tilted as Emaor MGF

Lond Limited Vs Babia Tiwari and Yogesh riwari wherein it has been

held that ilthe allottee lvishes to continue with the project, he accepts the

term of the agreement regarding grace period of three months ior

applying and obtain'ng the occupation certificate. The relevant portion of

tlre orderdated 08.05.2023, is reproduced as under:
"^s pet oloresid douse ol the osrenena possession af the unit \|os
to be detivelett wirhin 24 nonths lron the date of decution ol the
ogreenent i.e. b! 07.032014. As pq the above tui.l claue 11(o) of
the asrcenena o srace period oJ 3 nonths Jor obtoining occupotioh
CeniJiatc etc. hos been provided. The petrnl oI the 1ccupotion
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ceittcdte dated 1111.202A placed at poge no.317 ofthe paper baok
reveot. that the appellant prcnater hds opptied lor gront al
ac.uponan Ceftilcote an 21.07.202a which wos ultinotely lranted
.n 11 112A2A )t E abo well knawn that it tokes tinte ta oPply ond
abtotn o(uputinn Ce.tiicote ltan the .oncernea outhanry As per
s..tian 13 of the Act, iJ the Ptutect al n1e PnLnatet ts dclayed ond rl
the alanee |/ishes tawithdruw then he hosthe aptian to wnhdtoe
lion the pratect ond vek rcluhd olthe oaount at if the ollottee does

nat intend h wnhdtow lran the prciect on.l wshes ta.antihue *ith
the pratect, the ollottee B b b. poid interestby the pramoter far euLh
nonth afthe deloy ln our atihioh ilth. alkntee wtshes to.onttnue
||nh the roi..t, he a.cepts the tern olthe ogteene t rcgarlins
aro.e penatJ ol thrce nlonths lbt dppltnts onl abt tnh! tt)e

o.cu pdtton LTtfiulte so, in viN of the above sai.! circunstances,
the oppettant-p.onoaer is entltled to ovoil the groce Pqio.l so
proeided in the agreenqt lot opplying on.l obtdining the
O.cupotio. Certifeote. Thus, with nclustuh oI gto.e period al 3
nontls os pe. the p.orisions in clouse 11 (d) af the osreenehL ttl!
taLol .ohpterian penorl becomes 27 ntuhth\ Thrs the drc dote oJ

rl. l i v. t\ ol posession.atu e s ou t to 07.0 6 2 a 1 1

24. lherefore, in view of the above iudgement and consrdering the

provisions ol the Act, the authority is ol the view that, the pronroter ls

entitled to avail the grrce period so provided in the agreement for

applying and obtaining the occupation certificatc. Therefore, the duc dat.

of handing over olpossession comes out to be 31.03.2011 including grac.

period of90 days.

25. Admissibility of delay possession charges at prescribed rate of

interest; lhe proviso to section 18 provides that wherc an allottee does

not intend to withdraw irom the project, he shall be paid, by the

promoter. inter.st ior every month ol delay, till the handing over ot

possession, at such rate as nray be prescribed and it has been prescribed

Llndcr r ule 1s of the rulcs. Rule L5 has beeD reproduced as under:

Rute 15, Pr4crtbed Nte oJ intzrest- [PDviso to se.Tlon 12, secria 1A

dnit .ub-*cti@ (1) and subsqn@ (7) of sdtion lel
(1) For the purpose ol proviso to section 12; section 18; ond suba{tbhs

(4) and (7) of ection 19, the "intetest ot the rote prcscnbed" sholt be

rhe stote Bank oJ lndia high*t narsihol cost ol lending rate +2%.:

P.ovided thot in cose the State Bank of lndio narginal cost ol
tending rcE (MCLR) is not in use, ft sholl be rcplaced b! such

Complarnt oo. 6410 of 2022
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ben.hnark lendtng ratesehich the State Eank of lndia nar fx f.an
rihe ra tin.Iot tent)ing to thegeherat pubtic

26. The legislature in its wisdom in the subordinate legislation under the rule

15 olthe rules has determined the prescribed rate of interest. The rate of

interest so determined by the leg,slature, is reasonable and ,f the said

rule is followcd to award the inte.esl it will ensure uniform practicc in

27 CoDsequently, as per website of th. Stat. Bank of lndia i.e.,

https://sbi.co.in, the ma.ginalcost oilending rate [in short, l.{CLR) as on

date i.e., 01.10.2024 is 9.100/0. Accordingly, the pres.ribed rate of intcrest

wiU be nrarginalcost oflendingrate +2% i.e., 11.10%.

28 Rate of iDter€st to b€ paid by complainant/allott€e for delay in

making payments: The dennition of term 'interest' as defined under

section 2[za) of the Act provides that the rate oainterest chargeable fronr

the allottee by the promoter, in case ofdelaul! shall be equal to the rate

ot interest which the prornoter shall be liable to pay the allottee, in case

ofdefauk. The relevant sectionis reproduced below:

'ko) \hteest' neans the rotes ol inteten potoble by the ponatet ar the
ullott e, os the cae noy be
t 1p-arot'a4. ia, t\. eL,po,a olt\i. tlab.p_
(l the xe al ihte.est chorgeoble lratn the alottee br the ptuho@t, in

a6e .J dekult, sholl be equal to the rate ol irtercst which the
pramater sholl be liabte t. poy the ollouee, tn.o\e ol delouk:

(O the hterest patable bt the pramoter to the ollottee sholl bc fro the
dare the pronote. .eceive.l the onount or any Pd.t thereofttll rhe
dote the onaunta. portth{eofond tnteresttherean rsrcluhded, and
the h)tcrcst poroble by the ollotteeto theptonotetsho be f.on the
dute the attattee delaulx 1n pdynent ta the ptonotet till the aob itis
pad:'

29. Theretore, interest on the delay payments fron the complainant shall be

charged at the prescribed rate i.e., 11.100/o by the respondent/promoter

which is the same as is being granted to the complainant,n case of

delayed possession charges.
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30. 0n consideration ol the documents available oD record and subnrissions

made by the parties regarding contravention as per provisions ofthe Act,

the authority is satistied that the respondent is in contravention of the

section llialta) or the Act by not handiDg over possession by the due

date as per the agreement. By virtue of clause 14(al of the buyer's

agreement the possession of the said unit was to be delivered by

Ile.enrber 2010 and it is further provided rn agreement that pronroter

shall be entitled to a grace period ol90 days lor applying and obtaining

.ompletion certificate/occupation cenificate in respect ol the group

housing complex. As rar as graceperlod is concerned, the same is allowed

tor the reasons quoted above. Theretore, the due date of handing over

possession comes our to be 31.03.2011. In the present case, thc

conrplainant was ofered possession by the respondent on 23.02 2018

after obtaining occupation certificate dated 25.01.2018 from the

competent nuthority. The authority is of lhe considered view that there is

delay on the part of the respondent to offer physical possession of the

allotted Lrnit to the complainant as per the terms and conditions ol dro

buyer's asreement.

31. Se.tion 19(101 ofthe Act obligates lhe allottee to take possession ofthe

subject unit within 2 months f.om the date of receipt of occupation

ccftificate. ln the prese.t complainl the occupation certificatc was

granted by the competent authority on 25.01.2018. However, the

rcspondcnt olfered ihe possession ol the unit in question to thc

complainaDt only on 23.02.2018, so it can be said that the complainant

came to know about the occupation certificate only Lrpon the datc oloffcr

ot possessjon.'therefore, in the interest oi natural iustice, he should be

given 2 months'time irom the date of offer ol possession. Thcse 2

months of reasonable time is being given to the complainant keeping 11

Cohplaintno 6410ot2022
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mnrd that even after int,mation of possession practically he has to

arrange 3 lot of logistics and requisite documents including but not

linrited to iNpection ofthe completely finished unit but this is subject to

that the unit being handed over at the time of taking possession is in

habrtable condition. It is further clarified that the delay possessron

charges shall be payable lrom the due date oapossess'oD i.e. 31.03 2011

till the cxpiry of 2 months from the datc of offcr oi posscssion

(23.02.2018) which comes out to be 23.04.2018.

32 AccordinBly, the non compliance of th€ mandate contained in section

11[4](al read with section 18(1) otthe Act on the part of the respondent

is cstablished. As such the complainant is entitled to delay possession

charges at prescribed rate ofthe interest @ 11.100/o p.a. w.e.i 31.03.2011

nll 23.04.2018 as per provisions ofsection 18(1) of the Act read wilh rule

15 of the rules.

C.lll Dire.t the respond.nt compatry to set aside the one.sided
indemnity bond get signed by the respondenL

33. The respondent is further direcied not to place any condition or ask the

complainants to sign an indemnity of any nature whatsoeve., which is

prejudicial to their rights as has been decided by the authority in

complaint bearing ia-4031 ol 2019 titled as Varun Gupta V. Emaar

MGF Land Ltd,

tl. Directions ofthe authority

34. tlence, the authonty hereby passes this order and issues the iollorving

directions under section 37 ofthe Act to ensure compliance ofobligations

cast upon the p.omoter as per the function entrusted to the authorilv

under section 34(0:

i The respondent is directed to pay the rntcrest at the prescribed ratc

i.e. 11.10 % per annum for every month of delay on the amount paid

Complarnrno 6410 of 2022
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towards compensauon for d in handing over possession shall be

by the complainant from the due date ofpossession i.e.,31.03.2011

till 23.04.2018 i.e. expiry of 2 months from the date of offer of

possession (23.02.2018). The arrears of interest accrued so far shall

be paid to the complainant within 90 days from the date of th,s

orderas per rule 16(2) ofthe rules.

ii. Also, the amount of compensation already paid by the respondent

adiusted towards the

resnondent in rerms of

,ii. The respondent

ion charges to be paid by the

t,on 18(1) ofthe Act.

from the compla,nant

posed otfaccordingly.35. Complaint as well

36. File be consigned

4uw
,u,,!|i&i-"*n, (Arun xumnr)

ChairnLn

Haryana RealEstate Regu latory Authority, Gurugram
Dated: 01.10.202.1


