Rectified vide order dated 04.02.2022

F HARERA
=2 CURUGRAM Complaint No. 1205 of 2021

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1205 of
2021

Date of filing complaint: 01.03.2021

First date of hearing : 01.04.2021

Date of decision : 10.11.2021

Rectified on : 04.02.2022

1. | Mr. Vinod Agarwal

2, | Mrs. Sangeeta Agarwal s ST
Both R/o: E-301, Gauri Ea-:ﬁans I-Ialley Road,
NDMC, New Delhi-110001 Complainants

Versus:

M/s Vatika Limited
R/o: Unit ADOZ, INXT city centre, Ground floor,
Block A, Sector 1%3 Vatika India Next Gurugram | Respondent

CORAM: _ |
Dr, K.K. Khandelwal _ | Chairman
Shrl Vijay Kumat Goyal® 7| member
APPEARANCE:

Sh. Abhijeet Gupta [Advocate) Complainants
Ms. Ankur Berry [ﬂd-ﬂ.:;n:;t_ej_"-_j Respondent

ORDER

The present complaint has been filed by the complainants/allottees
under section 31 of the Real Estate (Regulation and Development)
Act, 2016 (in short, the Act) read with rule 28 of the Haryana Real
Estate [Regulation and Development) Rules, 2017 (in short, the
Rules) for violation of section 11(4)(a) of the Act wherein it is inter-

alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions under the provision of

Complaint No. 1205 of 2021

the Act or the rules and regulations made there under or to the

allottee as per the agreement for sale executed inter se.

A. Unit and project related details

2.

The particulars of unit details, sale consideration, the amount paid

by the complainants, date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular

form: Al
S. No. | Heads fr:i*'f; Information .
l. | Name and location of chhe Vatika [NXT city centre, Sector
project _ , et B,';‘.:,-:ng.igram
Nature of tbig]:lli'p]:éct " Enmfnéiﬁa] project
Area of theﬁ‘_ﬁjé.:t : 10.48 gc;eﬁ'
1. | DTCP license i 258 of 2007 dated
() A 19.11.2007
License validity/ renewal | 18.1 1.2019 E
period Al | LS
5. | RERA registeredj/niot registered Unregistered
6. | Unit no. | Unit no. 1030, 10t floor,
tower no A admeasuring 750
sq.ft. {page 33 of complaint)
7. | New unit no. Unit no, 428, 4" floor, tower A
| 'as alleged by complainant in
| his complaint
(page 6 of complaint)
#. | Allotment letter N/A
9. | Date of execution of buyer's 168.12 2009
agreement
(Page 31 of the complaint)
10.| Agreement to sell between | 10.05.2012 (page 48 of

first party to second party

complaint)
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11. | Total consideration | Rs. 26,25,000/- as per SOA dated
_ 21.05.2021 (page 27 of reply)
12. | Total amount paid by the Rs. 26,97,563/- as per SOA dated
| complainants 21.05.2021 (page 27 of reply)
13. | Due date of delivery of 18.12.2012 =1
possession
Clause 2: The developer will
complete the construction of
the said complex within three
years from the date of
execution of this ngmemqu!.
— i rlrrl
14. | Provision regarding S | The unit has been allotted to you
return [addendum to' i i sisredt raonthil ren
agreement dateddﬂ 13 2[|iﬂ‘§] i _ S IOy et
L " -.U.E'R;j. 65/- per sq.ft. However,
' i during.  the  course  of|

* | construetion till such time the
.| buildibg in which your unit is

situated is ready for possession
jirnu will be paid an additional
return- of Rs. 13/- per sq.f.
therefore your return payable to

_ lyou shall be as follows:

{'This addendum forms an

[iintegral part of builder buyer
‘agreement dated 18.12.2009

4. Till completion of the building;
Rs.| \ 78/- per sq.ft

b, After completion of the
building: Rs 65/- per sq.ft,

You would be paid an assured
return 18.12.2009 on a monthly
basis before the 15% of each
calendar month.

The obligation of the developer
shall be to lease the premises of

which your flat [s part @Rs 65/ -
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ETiNofy, “pay
&" | copsideration @Rs. 120/- per
| sq.tt ~far every rupee of

| per sq.ft. In the eventuality the |
i achieved return being higher or

lower than Rs 65/- per sq.ft. the
following would be applicable.

1.  Ifthe rental is less then Rs
65/- per sq.ft, Rs 120/- per sq.ft. |
for every Rs 1/- by which
achieved rental is less then Rs
65/~ per sq.ft.

2. If the achieved rental is
higher then Rs. 65/- per sg.ft

2 a then 50% of the increased rental
= | shall accrue to you free of any

additional sale consideration.
However, you will be requested
additional sale

additional rental achieved in the
{:ase_'ﬂf.ba]ance 50% ofincreased
rentals. (page 47 of complaint)

15. | Offer of passession

| Not offered

16. | Occupation certificate

_; Not obtained

till date of decisioni.e.
10.11.2021 _

17. | Delay in delivery of posséssion. | Byears 10 months 23 days .

Facts of the complaint.

The complainants purchased 4 Gnit measuring 750 sq. ft. in the
project being unit no. 1030, 10th floor at tower A of Vatika INXT
City Centre, Gurugram from Dr. Ravinder Datyal R/o- Navjeevan

hospital, Railway road, Dist Ropar, Punjab (hereinafter referred to

as the "Former Allottee”). It was represented and assured by the

respondent that the project including the unit of the complainants

would be completed by end of 2012,
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That, relying upon the respondent’s representations and being
assured that the respondent would abide by their commitments,
the complainants in good faith purchased a previously booked unit
in the project vatika INXT City centre from the former owner.

That the booking of the said unit i.e., unit No. 1030, 10th floor at
tower 4 in the "Vatika INXT City Centre Gurugram” project was
confirmed to the complainants vide allotment Letter dated

18.06.2012. Wherein the respondent explicitly assigned all the
rights and benefits under ﬂ'la}];mﬂ,der buyer agreement dated
18.12.2009 to the present cd‘fﬁpfﬂmants The complainants were
finally allotted unit no.428, 4_1:i1'f_ﬂcﬁiﬁ'r, block<A’ in the project,

That, previously pursuant to thé_harifajﬁing of the unit by the former
allottee, a builder-buyer ag}eemem dated 18.12.2009 was
executed between the parties which included all the details of the
project such as ai;i‘&giﬁés-_prmn[sedl-ﬂite plan, payment schedule,
date of completion ete, Under the said builder bu ver agreement, the
respondent promised, assured, represented and committed to the
complainants that this com me;:c_fal_;_rr_qje_g:_[ would be completed and
will be handed over to-the -'EH}'EE" w1ﬂ1in the above-mentioned
stipulated period of time, Furtier; as per clause 2 of the builder-
buyer agreement, the respondent assured that the time is of the
essence. The relevant clause is reproduced hereunder for the

convenience of this Hon'ble Tribunal:

“The Developer undertakes to complete the construction of the
complex / Buflding within 3 {three} years from the date af
execulion of this Agreement Since the Allattee has paid full safe
consideration on signing of this agreement, the Developer further
undertakes to make payment at. Refer ‘Annexure A’ per sq. ft
Super area per maonth by way of committed return during
canstruction period, which the Allattee duly accepts. In the event
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of a time over run, the Allottee shall continue to receive the same

assuted return as mentioned herein until the building is ready for
possession.”

That pursuant to the original builder buyers agreement an
addendum dated 18.12.2009, which is marked as annexure A to the
BBA, was duly signed and executed by and amongst the
complainants and the respondent wherein the respondent
undertook to pay a monthly rent of Rs, 65 /= per sq. ft. per month to
the complainants, which is equivalent to Rs. 48,750 per month. It is
stated that the co mp]alnam%@ getting paid the promised
monthly rentals till Septe m[ﬁe‘i::ﬁﬂi?h however the respondent
stopped paying the mﬁnmky‘r_edtals to. the complainants from
October 2018 wimphﬁﬂi,‘.sigfﬁgﬁ?-;_t_lﬂ?gﬁs&nsfwhatsu aver,

That on 05.05.2020, the’ ruspondents reached out to the
complainants stating that a lEaEE..!sibEing offered for the allotted
unit at the rate of Rs, 30/- per sq, ft per month, however this is in
direct contravention®te the addendum to- the original builder
buyers agreement. That on LE.{]&.EQEB' the complainants at the
outset refused the same offer made by the respondent. The
complainants due to -their‘;geﬁér:nu_g' i::lnﬂ"henevﬁ]enr nature asked
the respondent to-pay thE.lgase-;amuu_nt atithe rate of Rs. 45/- per
5q. ft. to which the respondent has never carad to reply and violated
various clauses of the agreements executed hetween the parties. [t
is also pertinent to mention that the addendum forms an integral
part of the builder buyer's agreement as it was signed and executed
by and amongst the parties with their consent devoid of any

coercion or undue influence,
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It is further stated that the respondent without the consent of the

complainants shifted their allottad unit from unit no 428 in tower
Atounitno. 136 in tower A It is stated that the respondent has done
this re-allotment without even informing and taking prior consent
of the complainants and the complainants got to know about the
abovesaid Re-allotment afrerI they received an email dated
29.05.2020.

It is further stated that the abwﬂsald re-allotted Unit No 136 has
been leased out to some Lumpanjf named Krueger International
Furniture Systems Pvt. Ltd, qu!.r-er the abovesaid lease deed
seems to be fictitious and was Je_xem;f:cl by the Respondent in order
toavoid paying monthly rEeriI:,tn t&e_jﬁumplaina nts since no rental
is being paid eitherby the said :n:rr_n:pany or the Respondent. [t is
stated that the Re.spfi-rndent has involved thémselves into act of
Forgery, Criminal Breach of Trust and Eheahng in order to avoid
their Financial obligations towards the Complainants

Thereafter, several efforts from. the-tomplainants were made to
seek timely updates about the $tatus of the construction work at
the site, but due to the negligence of the respondent, there was no
satisfactory response; from their end. The agreement entered
between the complainants ahd the respondent provided for full
payment, the complainants had assumed the money collected by
the respondent from the complainants would be utilized for
construction purpose. Unfortunately, the respondent did not
properly utilize the complainant's hard-earned money and even
after the lapse of the 11 (Eleven) years of the date of booking the
project is yet to be completed,

Page 7 of 37



12.

13.

14,

15,

Rectified vide order dated 04.02.2022

g HARERA

2 CURUGRAM RAM Complaint N, 1205 of 2021

—

After getting zero response from the respondent, the complainants

visited the construction site but were shocked and appalled to see
that construction that had not been completed. Despite respondent
promising the complainants to provide him with world class
project with impeccable facilities the complainants are shocked to
see the construction site and the purpose of the complainants to
book the unit is completely not fulfilled.

It is stated that the respondent has raised false and fictitious
maintenance bills without han-gl;rng mrer the actual possession of
the unit to the complainants. Ekﬁ‘ﬁlﬁd that the demands raised in
the maintenance bills” js faHE and has. been made without

‘i'

application of mingd in urﬂef to. e:-:mrt money. from the innocent
complainants,

That the respondent at various instances violated the terms and
condition of the builder buyer's agregment by:

I. Mot paying.the prumised.-ﬁiﬂnthly rentals to the
cnmplainaﬁtﬁ'?'at'initia]lj%.ﬁmmised rates.
Il.  Not shanding over th.e peaceful and vacant
possession/ofthe above said allotted unit.
lIl. By not executing the sale deed of the above said

unit.

That at the time of execution of the builder-buyer agreement the
respondent had represented to the 1% buyer (later reassigned to
the complainants) that they are in possession of the necessary
approvals from the DTCP, Haryana to commence with the
construction work of the commercial project. However, till date

construction is incomplete at the site.
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That, it is abundantly clear that the respondent has no intentions of

completing the above said project and have not abided to the te rms
and conditions mentioned In the clauses of the builder buyer
dgreement.

That, it is unambiguously lucid that no force majeure was involved,
and the project has been at a standstill since several years, precisely
in the end of 2012 and it has been 10 years till the present date
[therefore the respondent cannottake a plea that the construction
was halted due to the mvidéiiﬁ!;:'péﬁ.q;e'ﬁﬂc. It is submitted that the
reassigned complainants hav&f&ﬁ:}ﬁﬂ_‘ﬁ?:madc the full payment to the
respondent towards thi. mnuﬁarcial unit booked I:p}r them. That,
respondent has fatlecl.tu stand h;.r l:hE terms and condition of the
builder-buyer agfeement a nd  the promises, assurances,
representations eté, which they made to the complainants at the
time of the booking the above said unit.

That, the respondent isnot onl, guilty of deficiency of services and
for unfair trade policy along With the breach of contractyal
obligations, mental torture, harassn‘nenl of the complainants by
misguiding them, keepmg them in-dark and putting their future at
risk by rendering themrincome less. |

That the complainants herein are constrained and left with no
option but to file this present complaint seeking the payment of
assured rental @ Rs.6500 per sq ft. per month until
possession/leasing of the unit, registration of the sale deed of the
allotted unit at Vatika INXT City. Further, the complainants herein
reserve their right(s) to add/supplement/amend fchange /alter any
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submission(s) made herein in the complaint and further, reserve

the right to produce additional document(s) or submissions, as and

when necessary or directed by this Hon'ble Tribunal.

Relief sought by the complainants:

20. The complainants have so ught following relief(s):

21,

i.  To pay the assured rental of Rs.65/- per sq. ft. per month unti]
possession fleasing ﬂt‘the unit.

ii. To handover the actual, phtm:iat ?acant possession of the unit

no. 210, 2nd floor in mwen"i
TR

lii. To direct the respandentito e EIE[{HtE the sale deed of the above
said unit in favc-urxuf the ctamplamﬂnts

iv. To direct the respondent-to pay the delay penalty charges with
interest as per RERA Act,

Reply by the respﬂml&m__x

The respondents have contested the &ﬁrﬁ;ﬁlaint on the following
grounds: .

a) It is humbly submitted .'ﬂuit upon the enactment of the
Banning of Unregulﬂt_ed Deposit Schemes Act, 2019,
(hereinafter referred as BUDS Act) the 'Assured Return’ and /
orany "Committed Return=" on the deposit schemes have been
banned. The Respondent Company having not taken
registration from SEBI Board cannot run, operate, continue an
assured return scheme. The Section 2(17) of the Banning of
Unregulated Deposit Schemes Act, 2019 defines the
“Unregulated Deposit Scheme” as follows
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2(17) Unregulated Deposit Scheme- means a Scheme or an

Aarrangement under whick deposits are accepted or solicited hy
any deposit taker by way of husiness and which is not a
Regulated Deposit Scheme, as specified under column (3) of the

First Schedule”
Thus the ‘assured return scheme proposed and floated by the
respondent has become infructuoys due to operation of law,
thus the relief prayed for in the present complaint cannot
survive due to nperati-.’:ﬂf‘@f' law. Further the respondent
made due payments nf—ammd,returns to the complainants,
b) That as per section.3 -t:f ﬂqe‘HUDS Act all unregulated deposit
scheme have been EI:[‘I-I'_'ﬂ}T bahneﬁ andideposit takers such as
builders, cannot, ﬂirectly H'f"mdffectiy promote, operate, issue
any advertisements soliciting participation.or en rolment in; or
accept deposit Thus the section 3 of the BUDS Act, makes the
assured return schemes, of the builders and promoter, illegal
and punishablesonder law, Further as per the Securities
Exchange Board of Tndig Act, 1997 (hereinafter referred as
SEBI Act) callective’ investment' sehiemes§ as defined under
section 11 AA can only be run and operated by a registered
person/company. Hence, the-assured: return scheme of the
respondent has become illegal by the operation of law and the
respondent company cannot be made to run a scheme which
has become infructuous by law. Also, it is important to rely
Upon clause 35 of the BBA dated 14.01.2010 which specifically
caters to situation where certain provisions of the BBA
become inoperable due to application of law. The clause 35 of
the BBA states;
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“If any provision of this Agreement shall he determined to be void or
unenforceable under appiicable law, such provisions shall e deemed to
be amended or deleted in so far as regsonable inconsistent with the
purpose of this Agresment and to the extent necessary to comnform to
applicable low and the rEmaining provisions of this Agreement shall
remaln valid and enforceable as applicable at the time of execution af this
Agreement. *

c} That the complainants have not come before the Hon'ble
Authority with clean hands, That the complaint has been filed
by the complainants Just to harass the respondent and to gain
the unjust enrichment. It is pertinent to mention here that for
the fair adjudication .x'_q_‘flﬁ;r.;.é:ﬁig:;iance as alleged by the
complainants requires. &fﬁﬁiﬁ%‘fﬁe]iheratiﬂn by leading the
evidence and r:msa@xgimli%;itllﬁu-,;_;hus only the civil court has
jurisdiction to'dealwith the cases required detailed evidence
for proper and fajr adjudication, .

d) That it ig pertinent to mention that-the present complaint is
not maintamébl_e before the Hn.’ri"hI&ﬁut:h{:ril]r asitis apparent
from the prayers.sought in the complaint, That further it is
crystal clear from réadingthie com plaint that the com plainants
dare not an ‘Allottee’, but purely-is.an ‘Investor’, who is only
seeking assured return from the respondent, by way of
present petition, which s not maintainable under the
provisions of the Real Estate (Regulation and Development)
Act, 2016 (hereinafter referred as RERA),

e) That in view of the Judgment and order dated 16.10.2017
passed by the Maharashtra RERA Authority in the complaint
titled Mahesh Pariani vs, Monarch Solitaire order, complaint
No: CCO0600000000078 of 2014 wherein it has been

observed that in case where the complainants have invested
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money in the project with sole intention of gaining profits oyt

of the project, then the co mplainants are in the position of co-
Promoter and cannot be treated as 'Allottee’. The authority

therein opined as under-:

promoter, and does not pertain ro any contravention of the Real state
(Regulation and Development) Act, 2016, The complaint is, therefore,
dismissed, iy
sy Lot
[JThat in the matter of
'd

_ ,btﬂtje‘ﬂt& Ors vs. M/s Landmark
Apartments Pt Ltd, [Cm‘t’_kfﬂ Nt No. 141 of 2018), this Hon'ble

Authority has _I:af-;'_é;i j:_’:l;:;'f:?::s}jama view as observed by

Maharashtra RERA in Mght%ﬁh_ﬁﬁﬁéni"fsupra] stating that,

“The mm_:‘afui.nan has made a complaine dated 15,5, 2018 with regard
to the refund of the assyred Fetiitn af R 55,000/ per month, As per
Clause 4 of ﬂheﬁemnquurﬁ of Understanding dated 14 8.2010, the

complaindntis insisting that the RERA Authoriey may get the assyred

Ea L

return of Rs 55,000/~ per month released to lim. A perusal of the Real

Estate (Regulation & Development) Aet, 2016 reveals thar as per the

Memamndurﬁ:q,r' Lf;aaferséana‘mg; the assured return (s not o Sformal

clause with regard ro giving or-tiking of possession af unit for which

the buver has paid @i amount of #5.55 Lakhs to the builder which is

nat m‘rh.fni;hﬂjpun-few af Rgﬁﬂ-ﬂeb Rather, it is a civil matter Since
[

timely d'eﬁlncerf;-' of possession o the buyeror deals wirh withdrawal
from the prefect, as per the provisions of Section 14 (1) of the Act, Az
such, the buyer is directed to'prsie the matter with regard ta getting

case before an appropriate forum/Adjudicating Officer”,

Thus, theHun‘bieAuthuﬂtyandfurtheREHAAct,2015r:annr:rt
deal with issues of Assured Return and hence the present

complaint deserves to be dismissed at the very outset,

g) That further in the matter of Bharam Singh & Ors vs. Venetian
LDF Frojects LLP (Co mplaint No. 175 of 201 8], the Hon'ble
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Real Estate Regulatory Authority, Gurugram upheld its earlier

decision of not entertaining any matter related to assured

returns. That the Hon'ble Authority in the said order stated

"that as already decided in complaint no. 141 af 2018 no case is made
out by the Complainant”. “That since the authority has taken a view
of much earlier as stated above, the authority cannot go bevond the
view taken already. In such types of assured return schemes, the
authority has no jurisdiction, as such the Complainants are at liberty
to approach the appropriate forum to seek remedy”.

h) That further in the matter.of Jasjit Kaur Grewal vs. M/s MVL
Ltd. (Complaint No. aaﬁug}gm;a}, the Hon'ble Real Estate
Regulatory Authority, Gﬁ%ﬂﬁ% has taken the same view of
not entertaining____aﬁ}f-mq_l:'tﬁ;'{ Fﬁ;!l{l_tﬁd te ‘collective investment
scheme' without the %E_P;‘ﬂ’-'ﬂphf"ﬂﬁﬂl That the Hon'ble
Authority in th-l,ﬂ;f}s-_;:iid ardﬂ_lst;ateﬂ

“Keeping in view the focis :n:m' .r_jircumstqnms of the case, even the
basic issug whetherit is a real estate projectorcollective investment

scheme has been challenged in the SAT in appeal and the SEBI hos
already held that tiis being a collective investment scheme is without

their approval, 'y "

As the matter is alread) hgfgfi the SE E.'r;,-".ﬁ'.-i T, accordingly there is no
case left for the present be, re this authority and to continue further
proceedings.in the matter, Let the issua be decided by the SE RI/SAT.

LT

Once the SAT secaside th=arder of the SERT then only allottes may
came to us for proceedings under the RERA Act,”

i) That in view of the catena of judgniests passed by this Hon'ble
Authority and the intent and purpose of enactment RERA Act,
2016, the Hon'ble Adjudicating Officer is not the right forum
for the relief sought by the complainant. Further there is no
question of interest to be paid upon the alleged assured
returns plan in view of the catena of judgements passed by the
Hon’ble Real Estate Regulatory Authority, Gurugram. That the

complainants are attempting to seek an advantage of the
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slowdown in the real estate sector and it is apparent from the

facts of the present case that the main purpose of the present
complaintis to harass the respondent by engaging and igniting
frivolous issues with ulterior motives to pressurize the
respondent.

jJThat the present complaint is an arm-twisting method
employed by the complainants to fulfil the illegitimate, illegal
and baseless claims so as to-get benefit from the respondent.
Thus, the present com plainﬁrliﬁﬁﬂmut any basis and no cause
of action has arisen, till da]:e. hl-ﬁw&ur of the complainants and
against the respundﬂnl; gnﬂ ha-n-::a thescomplaint deserves to

@ g 1* "
be dismissed. 2

k) It is humbly submitted’ that ﬂJE complainants be treated as
Cu-Pmmutef ..-ami not” as an ‘Allottee’, as the complainants
have invested‘in'the project just to earn profits from the
commercial unit:That the sole motive of the complainants are
to get profits fromnthe project by the way of assured returns
scheme. Thus, the com ['-l.ainants shall be treated as co-
promoter in the~project and in no eve ntuality, the
complainants-be called or-allowed to come within the
definition of an"Allottee” before this Hon'ble Authority under
the definition and provisions of RERA Act, 2016,

I1That the bare reading of the agreement executed hetween the
complainants and the respondent, clearly shows that the
Intention of the complainants have never been to take
possession and only to gain assured returns, That as per clause

321 of the builder buyer agreement, the complainants/
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allottees has authorized the respondent/ developer to

negotiate and finalize leasing arrangement with suitable

tenants. The abovementioned clause is re produced herein;

"That on completion of the project, the Developer undertakes to put
the said unit on fease and to effectuate the same the Allortes herehy
authorizes the Developer fond agrees, ifdeemed expedient. to gxecube
any other necessary document in future in this regard in Jovour of the
Developer) to negotiate and fnalize leasing arrangement with any
suitable tenants, The Allottee expressly authorizes the Developer to
enter into any agreement with any third party for leasing of the Said
Unit and to appear {Jefur{ e HUDA or any other competent
authority of ﬂssuranqgs_'qﬂ;;:giiﬁﬂge the lease deed as aforesaid for
registration and to pfﬂ#{%_ " _,':;}I,'irty and registration charges an
account af the.alnutma,%_t.n’ﬁf;;i‘g £ of the lease if payable. However, it
I.; understood um;,a;gr'rieéd; Ig;r&vﬁ'é"ﬁ'.‘:!;; Allottee and the Developer
that: AT il L A N

(a] The rentsshall betiaid by the Lessee * Developer to the Allottee

(b} The Developer'shall iigither bé'n party nor shall be privy ta such
lease dgreement, .

(€] The Developer shail arrange for the execution and reqistration of
the legse deed buecharges & expenses for the same, including but
ot limited to stamp duty and registration charge shall be borne
by the Allattee / proposed lessee ae may be negotiated and agreed
to 5 |

(d) The unit shali. be.deemed to have heen legally possessed by the
Allotiee. S in. Siiamt

(e} In the event afnon-gayment gf rént or any other dues by the
€S5e¢ ar the delayéd” paPiments, the Allotroe shall have the
remedies available o it aé}ﬁ:‘:_ﬁ:_ﬁ;sﬂgzimmd i the said lease
agreement) | _I,. -': ;:T ?_. % ]

() The Develuper shall at all tinie have the right af leasing of the Unit
and suth detision as to the chojceof the tenant and the lease rent
shall be binding on the Allotiee. This tlause is a pawer of attorney
executed by the Allottee as donor with the Developer as done o
attorney and the Allottee hereby ratifies and con firms ail acts
deeds and things to be done by the Developer as its attorney, by
virtue of the present above.

{3} Xex

(h) The Allottee shall not without the written cansent of the
Developer (such consent not being unregsonable withheld) be
entitled to toke the physical possession includ ing self-occupation
of the unit. In case an Allottee is given possession of his unit, such
possession shall be given in the same state in wihich, the previous
occupant / Lessee had vacated the space viz ‘ns is where fs
basis’......"
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m}It is most respectfully submitted that the complainants have
wilfully agreed to the terms and conditions of the builder
buyer agreement and now at a belated stage are attempting to
wriggle out of the obligation imposed by the said mutually
agreed agreement terms by the filing the instant complaint
before this Hon'ble Authority.

n) Thatitis brought to the knowledge of the Hon'ble Authority
that the complainants are guiiﬁenf placing untrue facts and is
attempting to hide the 11‘1.5_'& f{:rim._a,r of the intention of the
complainants, That bgfﬂfm signmg the agreement the
complainants werewell ; awara ﬂf‘thﬁ terms and conditions as
imposed uponthe parties under the agreement and only after
thorough reading, the said agreement.got sighed and executed,
That the complainants are misrepresenting the true contents
of the agreement to extract more money from the respondent.
That the respondefit.has fulfilled all-the obligations so far, as
per the said agreement. It.is pertinent to. mention here that
complainant’s act is dlso violative of the provisions of BUDS
Act, 2019 as the complaint falls) within the definition of
"Deposit Takers”, as per the Section 2(6) of ‘Banning of
Unregulated Deposit Schemes Act, 2019 and the said
ordinance bans such deposits, thereby also bars such assured
returns.

o) It is pertinent to mention that the unit was never intend to
give to the complainants and the same is clear from the fact

that the BBA did not contain any clause of ‘Handing Over of
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Possession’. PFurther as per clause 321 of the BBA the

Respondent were under an obligation to put the said unit on
lease on completion of the project subject to assured rental
returns to the complaint in terms of clause 32.2 of BBA.

p) The Complainants are conveniently misreading the BEA for
their own benefit and the same ought to be discouraged,
Further the Complainants have reproduced Clause 2 of the
BBA which is a matter of record. It is important to mention that
as per Clause D of thﬂ;Eﬁ;@mhﬁd 18.12.2009 it is clearly
mentioned that the E-EQ?:tiﬂieHnﬂ was a tentative date and
not fixed, L 3

|

‘Clause D. The Developer has represented that it will complete,
The construgtion of the-sajd complex and-make it ready for
oceupationand possessian in alf ‘aspects, on'or before expiry of
03 years fram the date'oferecution of this agreement unless the
constrirction of the same is stopped or-delayed on account of
fuctors beyond its control, as has been stiptifated in the latter

-

part of this agreement.” | _
Further as pe.r Ei_sh‘._[s_ﬁ_ I-of the BBA the complainants were
already aware that thehu:ldfngp]ans of the complex were not
approved and thus the timelihgs for completion of project

——y

could not be certain. Clause 1 of the BBA states:

~ 1 The Allottee is aware of that the butlding plans of the aid
Complex are yet to be approved and are therefore, are subject
to changes and modification as may be carried out as per
requirement of the Coipetent Authority / Developer /
Develaper from time to time and acknowiedges that in such as
eventuality the dimension of the said Unit can chan ige and / or
the Developer in his discretion can even allot to him a different
Unit after giving a written notice in that behalf”

The complainants were getting paid the monthly assured
rentals till September 2018 however the respondent stopped

paying the monthly assured rentals to the co mplainants from
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October 2018.1t is wrong, incorrect and hence denied that the
lease deed with Mr. Gauran Dani, Advocate, Founding Partner,
Induslaw with rental @Rs. 55 per sq. ft. per month to be paid
wef 1% July 2019 is fictitious and executed to aveid paying
monthly rentals to the Complainants, That upon the enactment
and operation of Banning of Unregulated Deposit Schemes Act,
2019, all assured return schemes / collective investment
schemes were held to he I]]ﬂgaf thus the assured return clause
became unenforceable; Iti%ﬂ]hrmtted that the implication of
the SEBI Act and the BUDS:"' _5 already been mentioned in
para 2 & 3 of the. pTEiiﬂ’llﬂEt‘}' hspiy and may read as part and
parcel to the pgrﬁrund" en I‘E]J]}F as the same is not repeated here
for the sake of hmit},n It is submitted that the complainant

have made false and bald aHeg:at[uns Against the respondent
without placing an iota of evidence to support their false
claims, Thus, ‘it¢is prayed that &'I'E_IPTE'EEJ'It complaint be
dismissed with heayy f&sts.l_ " |

q) Copiles of all the relevant documents have been filed and

placed on record. Their autheniticity is not'in dispute. Hence,
the complaint-can be decided on the basis of these undisputed
documents and submissions made by the parties.

Jurisdiction of the authority:

22. The respondent has raised preliminary objection regarding

jurisdiction of authority to entertain the present complaint. The
authority  observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons

given below.
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E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued
by Town and Country Planning Department, Haryana the
jurisdiction of Haryana Real Estate Regulatory Authority,
Gurugram shall be entire Gurugram district for all purposes. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal w1ﬂ1 the present complaint,

E. Il Subject-matter ;urismmﬁﬁ"’ '
2

Section 11(4)(a) of the Aet; Eﬁlg pm‘-”[des that the promoter shall
be responsible to the.allottee’ asf‘r.iﬁrr agreement for sale. Section
11(4)(a) is repmdu-::ed as herE‘E]nder-

Section 11{4)(a}

Be responsible fnrhﬂ ehligations, respansibilities and functions under
the provisions ‘gf ‘this Act or the rules and regulations made
thereunder or to the aflothess as per the agreement Jﬁ::r sale, or to the
association of a.’IcrfEae.i' ms the case may'he, il the conveyance of all
the apartments, plots or .Elml'd!nys, astheicase may be, to the allottees,
or the commaon areas to thé'associdtionof allottees or the competent
authority, as the.case may be;,

The provision @f dssured rettfens s part'ef the builder buyer's
agreement, as per clatise 15 of the BBA dated........ Accordingly, the

promoter is responsible for ail {J'E:'hgm_‘mnsjres,qﬂnsr'bﬁr'n'f.s ard
functions including payment of gssired réeturns gs provided in
Builder Buyer's Agreement.

Section 34-Functions of the Authority:

34{f) of the Act provides to ensure compliance af the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder;

S0, in view of the provisions of the Act quoted above, the authority
has complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside
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compensation which is to be decided by the adjudicating officer if
pursued by the complainant at a later stage.

Findings on the relief sought by the complainants:
F.l. Assured returns

While filing the complaint besides delayed possession charges of
the allotted unit as per builder huyer agreement dated 18,12.2009,
the complainant has also sought assured returns on monthly basis
as per addendum to agreementfﬂéfed 18.12.2009 at the rate of Rs
78/- per sq. ft. of super area pgj}:mﬁum till the construction of the
sald commercial unit is cnmpiﬂtkf‘]t Was also agreed as per clause
32.2 that after completion of _mq,étrucuﬂn the developer would pay
to the buyer Rs. 65/-per'sq.ft superallfe:a of the said unit per month
as minimum guaranteed rent for the first 36 months after the date
of completion of the project or till the date the said unit is put on
lease, whichever is earlier. It is pleaded by the complainant that the
respondents have net complied with.theterms and conditions of
the agreement. Thﬂugh' for some tme the amount of assured
returns was paid butlater on; the respondents refused to pay the
same by taking a piea of l:i;e Banning of Unregulated Deposit
schemes Act, 2019 (herein after referred to'as the Act of 2019). But
that Act does not create a bar for payment of assured returns even
after coming into operation and the payments made in this regard
are protected as per section 2(4)(iii) of the above-mentioned Act
However, the plea of respondents is otherwise and who took a
stand that though they paid the amount of assured return up to the
year 2018 but revised the same after receipt of completion

certificate dated 29.02.2016. M oreover, that amount on account of
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assured returns was not paid after cons ultation with legal expertise

as evident from mail dated 31.10.2018,

The Act of 2016 defines "agreement for sale” means an agreement
entered into between the promoter and the allottee [Section 2(c)].
An agreement for sale is defined 45 an arrangement entered
between the promoter and allottee with freewill and consent of
both the parties. An agreement defines the rights and liabilities of
both the parties i.e., promoter and the allottee and marks the start
of new contractual relatmnship—‘fﬁréméen them. This contractual
relationship gives rise tg, futuﬁ}akreem ents and transactions
between them. Therefﬂ_rg; dlffergntklgda of payment plans were in
vogue and legal within the miariin 'g'!.l;di""th'e:é'g’mement for sale. One
of the integral partsof this agreeﬁ;erljt.is the transaction of assured
return inter-se parties. The “agréement for sale” after coming into
force of this Act (i.e, Act 0f2016) shall be inf the prescribed form as
per rules but this Act.of 2016 does ot rewrite the “agreement”
entered between promater and dllottee prior to coming into force
of the Act as held by the Hea'ble- Bombay High Court in case
Neelkamal Realtors Suburhan é@i-ivuﬁe*:-.umﬂed and Anr. v/s
Union of India & Ors., (Wit Petition No. 2737.0f2017) decided on
06.12.2017. Since the agreement defines the bu yer-promoter
relationship therefore, it can be said that the agreement for assured
return between the promoter and allottee arises out of the same
relationship. Therefore, it can he said that the real estate regulatory
authority has complete jurisdiction to deal with assured retu rn
cases as the contractual relation ship arise out of agreement for sale

only and between the same parties as per the provisions of section
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11(4)(a) of the Act of 2016 which provides that the promoter
would be responsible for all the obligations under the Act as per the
Agreement for sale till the execution of conveyance deed of the unit
in favour of the allottees. Now two issues arise for consideration
as to:

i, Whether authority is within the jurisdiction to vary its
earlier stand regarding assured return due to changed
facts and urf:umsl:an-:es_

ii. Whether the authﬂngr ['.s cnmpetenr. to allow assured
returns to the aliutteeiﬁl ;iupe RERA cases, after the Act of
2016 came into. ﬂPEI:E‘!‘l!}IL

i Whether the'dctof Eﬂlg bars payment of assured returns
to the allottegs in pre-RERA cases

While taking up thg cases of Brhunjeet&ﬂﬂr Vs. M/s Landmark
Apartments Put. Ltti. fmmplaht no 141 of 201 8}, and Sh,
Bharam Singh & Anr, Vs, Fenetmn LDF Profects LLp" (complaint
no 175 of 2018) decided- on B7.08.2018 and 27.11.2018
respectively, it was held by the authority that it has no jurisdiction
to deal with cases nF‘.assuEﬂd-rgru':ih's__. Theugh in those cases, the
issue of assured returns was Inv;plved'hq be paid by the builder to
an allottee but at tHat-time, ‘neither the full facts were brought
before the authority nor it was argued on behalf of the allottee that
on the basis of contractual obligations, the builder is obligated to
pay that amount. However, the ¢ is no bar to take a different view
from the earlier one if new facts and law have been brought before
an adjudicating authority or the court There IS a doctrine of

‘prospective overruling” and which provides thatthe law declared
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by the court applies to the cases arising in future only and its

applicability to the cases which have attained finality is saved

because the repeal would otherwise work hardship to those who
had trusted to its existence. A reference in this regard can be made
to the case of Sarwan Kumar & Anr vs. Madan Lal Aggarwal
Appeal (civil) 1058 of 2003 decided on 06.02.2003 and wherein the
hon’ble apex court observed as mentioned above, S0, now a plea
raised with regard to rnamlamahrhty of the complaint in the face of
earlier orders of the autho r[tym;tgt tenahle The authority can take
different view from the ea r]Iamng‘hnihe basis of new facts and law
and the pronouncements made‘ Hythe Apex court of the land, It is
now well settled pmpusﬂiun of Iawthat when payment of assured
returns is part and® parcel of bullder buyer's agreement (maybe
there is a clause in ‘that dociment or by, Way of addendum |,
memorandum of understanding or terms and conditions of the
allotment of a unit), then'the builder is liable'to pay that amount as
agreed upon and can't-(ake a-plea that it-4s not liable to pay the
amount of assured return, ':';i'lll::lrEﬂ‘l.-'E F.an agreement for sale defines
the builder-buye riﬁ?é-lﬁtiuh%ip. So, it canbesaid that the agreement
for assured returns between the promoter-and allotee arises out of
the same relationship and is marked by the original agreement for
sale. Therefore, it can be said that the authority has complete
jurisdiction with respect to assured return cases as the contractual
relationship arise out of the agreement for sale only and between
the same contracting parties to agreement for sale. In the case in
hand, the issue of assured returnsg is on the basis of contractual

obligations arising between the parties. In cases of Anil Mahindroo
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& Anr. v/s Earth Iconic Infrastructure Pvt, Ltd. (C ompany Appeal
AT} (Insolvency) No. 74 of 2017) and Nikhil Mehta and Sons
[(HUF) and Ors. vs. AMR Iafrastructure Ltd. (CA NO. 811
(PB]/2018 in (IB}-02(PB)/2017) decided on 02.08.2017 and
29.09.2018 respectively, it was held that the allottees are investors

and have chosen committed return plans. The builder in turn
agreed to pay monthly committed return to the investors. Thus, the
amount due to the allottee comes within the meaning of ‘debt’
defined in Section 3(11) nt‘th&:l,?g} f;:;;de Then in case of Pioneer
Urban Land and Infmstmctm%ﬁﬁlﬁ{ed&.q nr. v/s Union of India
& Ors. (Writ Petition {Cim!]*l'i u.r-e'l_rg u,f' gl] 1‘3] decided on 09.08.2019,
it was observed H}' the H'a:-n"hle _ﬂpe:-: Enurt of the land that

~allottees who | fmd ‘entered fnto’ “assured return/committed
returns’ agreements -w!th these deve!npers, whereby, upon payment
of a substantial portion of the total sale consideration upfront at the
time of execution ﬂf ﬁgreemem the devefupm ‘undertook to pay a
certain amount to uﬂurfges, nnm mﬂnthhr basis from the date af
execution of ﬂgreemenr till the d‘aﬁe of hqndmg over of possession to
the allottees”, It was ﬁlrl:he‘ir I'rald th-a,_l; ‘amounts raised by
developers under assured Teturn schemes had the "commercial
effect of a hurrnwing which became r:iear from the developer’s
annual returns in which the amount raised was shown as
“commitment charges” under the head “financial costs”, As a result,
such allottees were held to be “financial creditors” within the
meaning of section 5(7) of the Code” including its treatment in
books of accounts of the promoter and for the purposes of income

tax. Then, in the latest pronouncement on this aspect in case Jaypee
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Kensington Boulevard Apartments Welfare Association and Ors.
vs. NBCC (India) Ltd. and Ors. (24.03.2021-5C): MAN U/ SC/0206
/2021, the same view was followed as taken earlier in the case of
Pioneer Urban Land Infrastructure Ld & Anr. with regard to the
allottees of assured returns to be financial creditors within the
meaning of section 5(7) of the Code. Then after coming into force
the Act of 2016 w.e.f01.05.2017, the builder is obligated to register
the project with the authority, hejng an ongoing project as per
proviso to section 3{1) of théﬁﬁ;ﬁfgﬁl? read with rule 2(o) of the

Rules, 2017, The Act of iﬂlﬁr ".""Eﬁ‘b pmvlsmn for re-writing of

contractual obli gaﬂansﬁenvega tﬁé parne:s as held by the Hon'ble
Bombay High Courtin case Héeﬂmmgl Realtors Suburban Private
Limited and Anr, i{.fs Unioi of India & Ors., ESupra] as quoted
earlier. So, the respnnclent /builder can t take a plea that there was
no contractual :::bilgatinh to pay the amount of assured returns to
the allottee after th_; Actof 2016 camg-'mtu' force or that a new
agreement is being ex'éﬁli;éd'ﬁi'ﬂ; ';'jnf.fgzl;rd'tﬂftﬂat fact. When there is
an obligation of the prumutér agafn's:t:éq allottee to pay the amount
of assured returns, then he-:an‘t wrl‘ggfa out fl'ﬂl'l'l that situation hy

taking a plea of the-enforcement of Actof 2!]16 BUDS Act 2019 or

any other law.

Itis pleaded on behalf of respondent/builder that after the Banning
of Unregulated Deposit Schemes Act of 2019 came into force, there
is bar for payment of assured r=turns to an allottee. But again, the
plea taken in this regard is devoid of merit. Section 2(4) of the
above mentioned Act defines the word * deposit’ as an amount of

money received by way of an advance or loan or in any other form, by
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any deposit taker with a promise to return whether after a specified

period or otherwise, either in cash or in kind or in the form of a

specified service, with or without any benefit in the form of interest,
bonus, profit or in any other form, but does not include

L an amount received in the course of, or for the purpose of
business and bearing a genuine connection to such business
including—

fi. advance received in connection with consideration of an
immaovable property under an Agreement or arrangement
subject to the condition Iﬁ&a;;_, sﬁﬁ advance Is adjusted

against such immovable px:g'_ , q&specrf‘ed in terms of the

agreement or arrangemenﬁ T
F I | ;. II.

I_.-\_

A perusal of the E’Lhﬂ"h’f_:’, menﬁuned déﬁn{ﬂun of the term 'deposit’
shows that it has been’ given: th;‘::;&me mEEnmg as assigned to it
under the Enmpﬂmes Act, 2013 and the same provides under
section 2(31) Im:ludﬁ Y t‘El:EIpt h}'r 1.-‘-'53}?-@1: deposit or loan or in
any other form by a cumpgtn:,r but duﬂs n[rt mt:lude such categories
Bank of India. Slmllar]il.r rul E[E‘] l::rfthe Cumpanles [Acceptance of
Deposits) Rules, ZEEH fq:h,ﬂ.-i" ﬁe;* ther m&:emmg of deposit which
includes any receipt, uf mqney b}r wa}.r ul’ cle;:mmt or loan or in any
other form by a company but does not include.

i. as an advance, accounted for in any manner whatsoever,
received in connection with consideration for an
immovable property

ii as an advance received and as allowed by any sectoral
regulator or in accordance with directions of Central or
State Government;

25. 5o, keeping in view the above-mentioned provisions of the Act of

2019 and the Companies Act 2013, it is to be seen as to whetheran

Page 27 of 37




26,

27,

28.

Rectified vide order dated 04.02.20272

Y HARERA
B GURUGRAM Complaint No. 1205 of 2021

allottee is entitled to assured returns in a case where he has

deposited substantial amount of sale consideration against the
allotment of a unit with the builder at the time of booking or
immediately thereafter and as a greed upon between them,

The Government of India enacted the Banning of Unregulated
Deposit Schemes Act, 2019 to provide for a comprehensive
mechanism to ban the unregulated deposit schemes, ather than
deposits taken in the ordinary cou rsg of business and o protect the
interest of depositors and “f‘n}ﬁmﬁtfﬂh connected therewith or

incidental thereto as defi ned m*sggﬁ@n 2 (4) of the BUDS Act 2019
mentioned above. 7,4 ' ’:"u
It is evident from l;he pet‘uﬂl tlf Segi;mn 2{4}(1][:1] of the above-

mentioned Act I;heit the advaﬂ-:es received in: connection with
consideration of am |mmuvah]e property udder ‘an agreement or
arrangement suhleg o ﬁhe condlﬁnn tha]: such advances are
adjusted against sui:h}tni'm}vahlwprapert}r«as specified in terms of
the agreement or ar.?angemnnt du not Fall within the term of
deposit, which have been banned T:r;_.r the Act of 2019,

Moreover, the developer-i is also bnund by Promissory estoppel. As
per this doctrine, the view- is that 1ffan3_,- person has made a promise
and the promisee has---actl'éd"ﬂh"-sutﬁ'-prﬁ'rhise and altered his
position, then the person/promisor is bound to comply with his or
her promise. When the builders failed to honour their
commitments, a number of cases were filad by the creditors at
different forums such as Nikhil Mehta, Pioneer Urban Land and
Infrastructure which ultimately led the central government to

enact the Banning of Unregulated Deposit Scheme Act, 2019 on
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31.07.2019 in pursuant to th~ Banning of Unregulated Deposit

Scheme Ordinance, 2018. However, the moot question to be
decided is as to whether the schemes floated earlier by the builders
and promising as assured returns on the basis of allotment of units
are covered by the abovementioned Act or not. A similar issue for
consideration arose before Hon'ble RERA Panchkula in case Baldev
Gautam VS Rise Projects Private Limited [RERA-PKL-2068-2019)
where in it was held on 11 03, EEEEI l:hat a builder is liable to pay
monthly assured returns to. ﬂrﬁfrbmp]alna nt till possession of
respective apartments standé\ﬁﬁﬂ&éd?ﬂver and there is no illegality

'Il'.lnl:

in this regard. 7 A -,J;_J. il

=

The definition of term ‘depuslt as g;wen i‘n the BUDS Act 2019, has
the same meaning ds assigned tl:F it under the Companies Act 2013,
as per section 2':{41[1"1.-'}[1'} ie, ea{;'planatign to-sub-clause (iv). In
pursuant to powers conferred by clause 31 of section 2, section 73
and 76 read with\sibsection 1 and ‘2.0f Section 469 of the
Companies Act 21]13": the }Hl;lle-#'--!.-}iﬂi‘rgﬂgard to acceptance of
deposits by the Eﬂeranlf:S were Frame:l in the year 2014 and the
same came into fr:-t‘ce:un 01.04: iﬂld Tht- definition of deposit has
been given under section 2 (c) of the above-mentioned Rules and
as per clause xii {b], as advaiice;-accounted for in any manner
whatsoever received in connection with consideration for an
immovable property under an agreement or arrangement,
provided such advance is adjusted against such property in
accordance with the terms of agreement or arrangement shall not
be a deposit. Though there is proviso to this provision as well as to

the amounts received under heading ‘a’ and 'd’ and the amount
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becoming refundable with or without interest due to the reasons

that the company accepting the money does not have necessary
permission or approval whenever required to deal in the goods or
properties or services for which the money is taken, then the
amount received shall be deemed to be a deposit under these rules
however, the same are not applicable in the case in hand. Though it
is contended that there is no necessary permission or approval to
take the sale consideration as advance and would be considered as
deposit as per sub-clause E[.iw};ﬁ;irhut the plea advanced in this
regard is devoid of merit. Fgﬁﬁm there is exclusion clause to
section 2 (xiv)(b) which_ prbndés @Igrm@sjmﬁﬂuiﬂdgggﬂ
under this clause. Ea.{'her* I:he d&pﬁlts l‘m:ehred by the companies
or the builders as .‘gi!.gﬁnce were considered as deposits but w.ef.
29.06.2016, it was provided that the i'n-::ﬁe;,r redeived as such would
not be deposit u'i]'TE"ss". s’ﬁm:il’f'talljr éxcludéd. tunder this clause. A
reference in this r&gard may be given to clause 2 of the First
schedule of Regulated -DEp::iS]t Schem&s framed under section 2
(xv) of the Act of 2019 wh;ch th?".fil_'.j_{-:'_._‘i as under:-
(2) The ,ﬁ:-ﬂm-m:'mg shall also be t-;E:Ite:;l' as Regulated Deposit
Schemes under this Arlr r.-amef}r.--:

{a)  deposits accepted under any scheme, or an arrangement

registered with any regulatory body in India constituted or
established under a statute: and

(b) any other scheme as may be notified by the Central
Grovernment under this Act,

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be
offered within a certain period. However, in view of taking sale

consideration by way of advance, the builder promised certain

Page 30 of 37



31.

32.

HAR Rectified vide order dateq 04.02,2027

5o, the amount paid by the cmljjigmmtm the builder s 5 regulated
deposit accepted hy the_. {a N the former dgainst the
immovable prupert;,rﬁuﬁgﬁgﬁsifﬁﬁgfgq t0 the allottee Jater op, If the
Project in which théad‘{gaﬁc;'bas hbﬁ:: raceiyéd by the developer

from an allottee lazmqn going ]jmjeqt_jgﬁ Persection 3(1) of the Act

initiating penal pruagédmgg ) 7,
F. 1l Delay pussesslu:ﬁthépg;eé

- ¥ m =~ 3

In the present complaint;the Complainant intefids to continue with
the project and js sﬂe.!-ting' ﬁué’gé’ésmﬁﬁﬁﬁzﬁh}eﬁ unit and delay
possession ch arg;és as provided u m,iér-i the Provisions of section
18(1) of the Act WHIEh }'ﬁ:ads as under,

‘Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or iy unable to give possession
of an apartment, plot, or building, —

Frovided that where an allottee does not intend o withdraw from the
project, he shall be paid, by the promoter, interest for every manth of
delay, till the handing over of the possession, af such rate as may be
prescribed ™
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The builder buyer agreement dated 18.12.2009 was executed

between the parties. As per clause 2 of the builder buyer
agreement, the possession was to be handed over within a period
of 3 years from the date of execution of this agreement. Clause 2of

the bullder buyer agreement is reproduced below:

The developer will complete the construction of the soid complex
within three years from the execution af this agreement.

At the outset, it is relevant to -:gmment on the preset possession
clause of the agreement wh Ereniﬂ;te ppssessmn has been subjected
to all kinds of terms and cﬂhﬂflﬂﬂ}jﬁf of this agreement, and the
complainants not hemg,m défau]% under any provisions of this
agreement and mmpl:antﬂt.ﬁfﬂlf .511?' p’rnﬂsinns formalities and
documentation as ]]fESEHbEd' b:,r the: pmm uter The drafting of this
clause and incorporation of such_;:n[_ldlnuns._j!;_ not only vague and
uncertain but sr:n:ﬁ:l-"j_;gq;l.;i!y ]c-aj:'lcd in favour of-the promoter and
against the allﬂtté.&'l.:ha_'be.{_?eq;a ﬁ!ingi:e &Efalﬂthy him in fulfilling
formalities and dncﬁ;ﬁén’ﬁﬁﬁ‘ﬁ?ﬁtﬁ;'ﬁs-p‘m’;s'-::rihed by the promoter
may make the pussessmn I:L-.use HTelevant for the purpose of
allottee and the edtnmfi:‘n g‘m:: tihHE- peﬂnd ‘for handing over
possession loses its, m,eanmg The. 1nmrpnrauun of such clause in
the buyer’s agreement by the promoter is just to evade the liability
towards timely delivery of subject unit and to deprive the allottees
of their right accruing after delay in possession. This is just to
comment as to how the builder has misused his dominant position
and drafted such mischievous clause in the agreement and the

allottee is left with no option but to sign on the dotted lines.
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Admissibility of delay possession charges at prescribed rate of
interest: The complainants are seeking delay possession charges.
However, proviso to section 18 provides that where an allottee
does not intend to withdraw ﬁ'um the project, he shall be paid, by
the promoter, interest for every month of delay, till the handing
over of possession, at such rate as may be prescribed and it has
been prescribed under rule 15 of the rules. Rule 15 has been
reproduced as under:

Rule 15. Prescribed rﬂﬁ'tgﬁb:ﬁﬂﬂt [Proviso to section 1.2,
q"hd subsection (7) of section

section 18 and sub- sec::ﬁ:ﬂ 3}

19] b S

(1) Parthepg,rpnge ufﬂr" q.ﬂ;ﬁﬂ m SECE.?EI.H 12; section 18 and
sub- seqnan:s'. M af mﬂn 119, the “interest at the
rate prese M#g;' bel, Emﬁrﬂﬁnk of India highest
marﬂlnm’ fﬂst af lending rate +296 -

Provided that”in' case  the S.tu;e Bank of India
mp‘rymﬂ! cost of Jﬂ'ndm,gr rate {ME‘Lﬁj J‘,s nat in use, it
shall'be repliiced by such benchmark lending rates
which the State Bank of India may fix from time to time
ﬁ:rr{éi-'ru'mg m.:ha-_genemﬁpuﬁlir:.-? !

The legislature in its'wisdom ia-the sibordinate legislation under
the rule 15 of the rules has.determined the prescribed rate of
interest. _ \ ' :

Consequently, as per ‘website af‘"tﬁe Stﬁte ﬁanl{ of India lLe,
https://sbi.co.in, themarginal costof lending rate (in short, MCLR)
as on date ie, 10.11.2021 is 7.30%. Accordingly, the prescribed
rate of interest will be marginal cost of lending rate +2% i.e., 9.30%.
The definition of term ‘interest’ as defined under section 2(za) of
the Act provides that the rate of interest chargeable from the
allottee by the promoter, in case of default, shall be equal to the rate
of interest which the promoter shall be liable to pay the allottee, in

case of default. The relevant section is reproduced below:
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“(za) "interest* means the rotes of interest payable by the
promoter or the allottee, as the case may be.
Explanation. —For the purpose of this clause—
(i} the rate of interest chargeable from the aliottee by the
promoter, in case of default, shall be equal to the rate of
Interest which the promater shall be lable to pay the
allattee, in case of default:
(i}  theinterest payable by the promaoter to the allottee shall
be from the date the promoter received the amount or
any part thereof till the date the amount or part th ereof
and interest thereon is refunded and the interest
payable by the allottee to the promoter shall be from the
date the allottee defaults in payment to the promater tiif
the date it is paigh 5L~ __
Para 38, 39 and 40 of megr%gggﬂed 10.11.2021 are herehy
substituted with corrected/rectil

38, 39 and 40. A bl i
= '.-'\.‘::--.-_‘.-.‘

On consideration ﬂf-"",d{iﬁi_ﬂ%m@:'im-'aifable. on record and

submissions made by the camplainant and ' the respondent, the

l:l paras bearing same no.

authority is $atis[§e‘gj I:_hat the féﬂiﬁnnder;t\is in contravention of the
provisions of the ﬂt{: bt ?b}r wirtue of ﬂagéﬂ 2 of the agreement
executed between mlﬁ-'p:g’rﬁ_esgpn iEl.fl:E.iD:b.B;--__the possession of the
subject unit was tﬂ.'ﬁﬂ-' _c_i,elwe;;edmth]n .stipulated time i.e,
18.12.2012. However now, the proposition before it is as to
whether an allotee wﬁujs;getﬁﬁg / éﬁtjtlgdf-_far assured return even
after expiry of due-date of pln;ssn;ssinnl, can,cjaim_hnm the assured
return as well as delayed' pﬁﬁse&sfnn' charges?

To answer the above propositiun, it is worthwhile to consider that
the assured return is payable to the allottee on account of a
provision in the BBA or in a MoU having reference of the BBA or an
addendum to the BBA or in a MoU or allotment letter, The assured
return in this case is payable from the date of making 100% of the

total sale consideration till completion of the building. The rate at
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allottee is protected even after the due date of possession is over as

the assured returns are payable till completion of the building @Rs.
71.50/- per sq. ft. per month and @ Rs. 65/- per sqg. ft. per month of
super area as minimum guarantee rent upto 36 months from the
date of completion of the said building or the said unit is put on
lease whichever is earlier. The purpose of delayed possession
charges after due date of possession is served on payment of
assured return after due date ﬁiﬁff“_pgg_sessiﬂll as the same is to
safeguard the interest of the a]l'btté‘ﬂas his money is continued to
be used by the promoter even aﬁter 'Ehe promised due date and in
return, he is paid either the :a's:sﬁf-:eﬂ%:eturn- or delayed possession
charges whichever ls'HiEher.- e

Accordingly, the authority decides that in cases where assured
return is reasﬂna'iglé. and ¢omparable with the delayed possession
charges under su&iunfﬂ and assured returi is payable even after
due date of possession till completion of building, then the allottee
shall be entitled to assured return-or delayed possession charges,
whichever is higher.

The authority directs the respondent/promoter to pay assured
return from the date the payment of assured return has not been
paid till the completion of the building @Rs. 71.50/- per sq. f1. per
month and @ Rs. 65/- per sq. ft per month of super area as
minimum guaranteed rent upte 36 months from the date of
completion of the said building or the said unit is put on lease

whichever is earlier and declines to order payment of any amount

on account of delayed possession charges as his interest has been
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which assured return has been committed by the promoter is Rs.
78/~ per sq. ft. which is more than reasonable in the present
circumstance. If we compare this assured return with delayed
possession charges payable under proviso to section 18(1) of the
Act, 2016, the assured return is much better ie. assured return in
this case is payable approximately Rs. 58,500/~ per month whereas
the delayed possession charges are payable approximately Rs,
20,906 /- per month. By way l;_lf:.‘El_SﬁLtTFd return, the promoter has
assured the allottee that he‘uﬁll_!j_g@-}j‘-:g’ﬁtied for this specific amount
till the completion of build%ﬁéﬁlﬁéﬁrding]}r the interest of the
allottee is protected even aftar I:hf: ﬂue date'of possession is over as
the assured returnsare pa;-.rahle t|II mmple tion of the building @Rs,
78/- per sq. ft. per month and '@ Rs. 65/- per sq. ft. per month of
Super area as minfmum guarantee rent upto 36 months from the
date of completion of the said huIIding or the said unit is put on
lease whichever s earlier. The purpose of delayed possession
charges after due date of possession is-Served on payment of
assured return after due date of possession as the same is to
safeguard the interest of the allottee as his money is continued to
be used by the promoter even after the promised due date and in
return, he is paid eitherthe assured return or delayed possession
charges whichever is higher.

Accordingly, the authority decides that in cases where assured
return is reasonable and comparable with the delayed possession
charges under section 18 and assured return is payable even after
due date of possession till completion of building, then the allottee

shall be entitled to assured return or delayed possession charges,
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assured return or delayed possession charges whichever is higher

without prejudice to any other remedy including compensation,
The authority directs the respondent/promaoter to pay assured
return from the date the payment of assured return has not been
paid till the completion of the building @Rs. 78//- per sq. ft. per
month and @ Rs, 63/~ per sq. ft. per month of sUper area as
minimum guaranteed rent upto 36 months from the date of
completion of the said building or the said unit is put on lease
whichever is earlier and declines to order Payment of any amount
on account of delayed possession charges as his interest has been
protected by granting assured return tll the completion of the
construction of the building and thereafter alsg upto 36 months at
different rate from the date of construction of the said building or
the said unit is puton lease whichever is earliar

Directions of the autherity:(Rectified vide order dated 04.02.2022)
Hence, the authority, hereby passes this order and issues the
following directions under section 37 of the Act to ensuyre
compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

.. The respondent is directed to pay the amount of assured retury
at the agread rate je. Rs.78/- per sq. ft. to the complainants
from the date the payment of assured return has not been paid
i.e. October 2018 tE]lthEdﬂt‘EﬂfmmplEti{}n of the building. After
completion of the construction of the building, the
respondent/builder would he liable to pay monthly assured
returns @65 /- per sq. ft. of the SUper area up to 3 years or til

the unit is put of lease whichever is earljer.
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ii, The respondent is directed to pay the outstanding accrued

assured return amount till date at the agreed rate within 90
days from the date of this order after adjustment of outstanding
dues, if any, from the complainant and failing which that
amount would be payable with interest @ 7.30% p.a. till the
date of actual realization,

ii. The respondent shall execute the co nveyance deed within the 3
months from the offer of EHHSESSII!I'I upon payment of requisite
stamp duty as per norms of t_he s!;.::nte government.

iv. The respondent shall ”?;ﬁaé.?:qﬁa rge anything from the
complainants whlch s nnLEarl'; E-f the agreement of sale,

42, It is clarified that Ehia perfcrr:} gﬁappt::lﬂ and pErmd of payments of
decretal amount | shall he cnunted Fi:um the date this
amended /rectifi ed, nrder is up]uaﬂed on' the website of the
Authority. ‘ _

43. Complaint stands dlﬂijm_ifi:ll-.qf.

44.  File be consigned to re“gmtr_r,.*

(Vijay K r Goyal) (Dr. KK, Khandelwal)
Member ' Chairman
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 10.11.2021
Rectified vide order dated 04.02.2022

")
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