HARERA

) GUEUM Complaint no. 5413 of 2023 and 3 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Decision: 18.10.2024

Name of the Ocean Seven Buildtech Pvt. Ltd.
Builder
Project Name Expressway Towers
S.no. | Complaint No. Complaint title Attendance
1. | CR/5413/2023 | Yogesh V/s Ocean Seven Buildtech Pyt B.L Jangra
Ltd. [Complainant)
' Arun Yadav
{Respondent)
2. | CR/5521/2023 B.L Jangra
(Complainant)
Arun Yadav

: (Respondent)
3. | CR/S416/2023 | n.nmﬁ‘[ii 7 mhniu Mongia V/s B.L Jangra

- ﬂEEﬂMIlﬂt‘h{h J_"'l.'t, Led. {Complainant)
1 Arun Yadav
_____ (Respondent)
4. | CR/5417/2023 | = Amit Ghai and Anu Ghai Vi/s Ocean B.L Jangra
SH'I.rE'nBl.Iﬁdl'Eﬂ‘l Pt. Lud, {Complainant)
Arun Yadav
I L AD 4 (Respondent)

CORAM:
Ashok Sangwan

Member |

This order shall dispose of all the'4-complaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (hereinafter referred as “the Act”) read with
rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as "the rules") for violation of section 11(4)(a) of
the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.
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;) éum Complaint no, 5413 of 2023 and 3 others |

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, "Expressway Towers" at Sector 109, Gurugram being developed by
the respondent/promoter i.e., Ocean Seven Buildtech Private Limited. The
terms and conditions of the builder buyer's agreements fulcrum of the issue
involved in all these cases pertains to failure on the part of the promoter to
deliver timely possession of the units in question, seeking award of
possession and delayed possession charges.

3. The details of the mmplain_t& raq ; I status, unit no., date of agreement,

N
' ion, offer of possession, total sale

By

possession clause, due date a:{."
¥, "3

consideration, amount Baiq_:[_fﬁﬂ,ﬂ’_ﬁ:ﬂ reliefs sought are given in the table

ol

below: , Pl 8 N

" e’

.T!.\‘ L | 3

Project: “Expressway Towers” aﬁ:‘t‘l‘ur 109, Gurygram

ssession clause in Affordable Hoosing Policy- = | || L | o |

[iv] All such projects shall be ?’;ﬂ‘ﬁ:ﬁd tnjgnec?rﬁly '%‘."n et ;.-u;j'ngl years from the date of approval of

uilding plans or grant of environmental clearance, ver (5 late .@:‘dnm shall be referred to as the “date

f commencement of project” for the purposaof thi iy

. Date of sanction ufbuﬂdlnypfﬂﬂl: date
m the planning branch. Ny

. Date of grant of environmental ﬂw%:ﬁl@) ronmental clearance Is 30.11.2017 as per
nformation obtained from the planning braheh,
. Due date of handing over of possession- 30.05 2022

he due date has been calculates t (rodpental clearance Le, 30,11.2017 as per
licy of 2013 + & months as 1 _Elﬂ_u._ il 0 26.05.2020 for the projects having
pletion date on or after 25.032020), n B A -

. Decupation certificate- Not :uhtqkﬁd Rl WS
DTCP License no. 6 of 2016 dated 16.06.2016- Shree Bhagwan is the licensee for the project as mentioned in

and schiedule of the project . A N \ :

. RERA registration - 301 of 2017 dated 13.10.2017 valid upto 12.10.2021.

—_ =

ing plats 526.09.2016 as per information obained

omplaint Reply nit No. ue date Tatal sale fif
o ftitle starus area [ consideration ought
ate of Tfiling dmeasuring ossession | and amount
cmplaint Carpet Offer of |paid by the
rea} ssession  fComplainant
(5)
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) GUEUGW Complaint no. 5413 of 2023 and 3 others
1 CR/5413/2023 1505, Tower [27.07.2017 JBIE DPL,
L » 15% Flpor zﬁzﬁ,ﬂm; Handover
ogesh Vis physical
Seven 0507, 644 sg ft Possession,
fidtech Pvt [24 (Carpet ExEcule
I.u irﬂlﬁlﬂﬂ “ONYY ANCE
=5 5q. ft. 83.094/- deed | restrain
Az l:tilnr i3]
13.12.2003 5',::“"' g ot page Memanding
?Enl‘tnmphjuﬂ abour ceéss |
[Page 33 of #t . halding
complaint) e :
maintenance
5, Wiork
Cormt tax
11 power
= mp
und gst , not
L cancel
allotment  till
pending of the
resent
comiplaing .
2 CR/5521/2023 ¥ IF 5
ved ndover
Roopam Gupta shystcal
Y/ M/s Dcean .'LD'J'.IH nEsession,
Sevien Execute
Bulldeech Pyt COMVEYANCE
Led, eed | restrain
'-u
DOF- bour cess
13122023 + holding
Al tensnoe
Charge , work
ontract  tax
i power
hackup
efund gst , not
i cancel
lotment  ©ill
nding of the
A 11
complaint
fund excess
mount  paid
above 150
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Complaint no, 5413 of 2023 and 3 others

P R/5416/2023 |[Reply 23052017 @B0052022
received fTer of
ol Mongia on -
Sunita 050720 ot offered
ongia Y5 B4
1] Seven
ulldiech Pvt
Ltd.
DOF-
13.12.2023
Tl I!:'.'I:I.inlii‘!
COArg i wnl"h
COontrac Eax
power
CHArger i
efund gut, not
fi ‘eancel
allotment il
pending of the
resenl
smiplaint i
*THnNd  EHiess
mount  paid
bver abave tsc.
# [CR/5417/2023 DPC,
mit Ghal and ysical
nu Ghai V/s nEgassion,
Cean Seven Brlte
uildbech  Pwvi Ay
deed , restrain
il
B . ling
13.12.2023 DOUr CEss |
at ., holding
[intenance
harge | work
Contra tax
md  power
DACKUT
fund gst, not
L cane]
Hotment il
pending of the
present
il int
] excess
wount  paid
pver above tsc
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® CURUGRAM Complaint no. 5413 of 2023 and 3 others

1Note: In the table referred above certain abbreviations have been used. They are elaborated as
follows:

Abbreviations Full form

DOF- Date of filing complaint
TS5C- Total 5ale Conslderation
AP- Amount paid by the allottee[s)

4. The aforesaid complaints were filed by the _cumplainant{s] against the
promoter on account of violation of the builder buyer’s agreement executed
between the parties inter se in respect of said unit for seeking award of
possession and delayed possession ::harges

5. It has been decided to treat I;h&ﬁ#i @mpiamts as an application for non-
compliance of statutory nhhgatjm?n&le part of the promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upon-the promoter, the allottee(s) and
the real estate aga:nts under . the fir:t. the rulaﬂ and the regulations made
thereunder.

6. The facts of all the mmpiramts'ﬁléd by the complainant(s) /allottee(s) are
also similar. Out of lhﬂ ahﬂ#e-memnnned «case, the particulars of lead case
CR/5413/2023 Hﬂed ns w W;Sewn Buildtech Pvt. Ltd. are

being taken into cunmderahﬂ*lﬁw ining the rights of the allottee(s)
qua possession anﬁaﬁy&pﬁ%ﬂ %ﬂl‘geﬁ
Project and unit related details

7. The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:
CR/5413/2022 titled as Yogesh V/s Ocean Seven Buildtech Pvt. Ltd.

S.N. | Particulars Details

1. Name of the project “Expressway Towers”, Sector 109, Gurugram

2 Nature of the project Affordable Housing

3 Project Area | 7.5 acres -

3. DTCP license no. and |6 of 2016 dated 16.06.2016 valid upto
| validity status 04.09.2024

Page 5 of 24



HARERA

=2 GURUGRAM

Complaint no. 5413 of 2023 and 3 others

4.

RERA  Registered/
registered

not

301 of 2017 dated 13.10.2017 valid upto |
12.10.2021

5. Sanction Letter for loan | 25.10.2017
from SBI (Page 70 of complaint)
6. Unit no. 1505, 15 floor & Tower-5
(As per page no.33 of the complaint) 1
7. Unit area admeasuring 644 sq. ft. (Carpet area) & 100 sq. ft. (balcony
area)
(As per page no, 33 of the complaint)
8. Date of allotment | 20.05.2017
(As per page no. 28 of the complaint) |
9. Date of buyer’s agreement | 27.07.2017 |
1 T page no.31 of the complaint)
10. | Payment plan e & linked payment plan
i 7of the complaint)
11. | Possession clause a2 P ion Time
| The company shall sincerely endeavor to
S complete lf;b.cunsr.ruﬂ!‘un and offer the
o o sion said unit within five years
f&7 5 the receiving of license
N ' -rz:ammmnemmd} but subject to force
| | majeure r:l'a?sa of this agreement and
ﬂﬂrel_’f payment of installments by the
nﬂnﬂﬂ@ kel
\ | G no.43 of the complaint)
12. | Possession ¢l
Affordable Housin dIity i i‘prﬁr:t: shall be required to be
o | ariy campfeted within 4 years from
H dute val of building plans or
- ronmental  clearance,
Ve later. This date shall be referred
- "dqﬁe f commencement of project”
(=1 ll¥ of the policy.
13, Date of environment
clearance {Taken from the similar project of a similar
complaint)
14, Date of approval of|26.09.2016
building plans (Taken from the similar project of a similar
complaint)
15, Due date of possession 30.05.2022

(Calculated as 4 years from date of grant of
environmental clearance ie 30.11.2017 as
per policy of 2013 + 6 months as per
HARERA notification no. 9/3 -2020 dated
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@B GUE UGi? N"."II l Complaint no. 5413 of 2023 and 3 others
26.052020 for the projects having
completion date on or after 25.03.2020 )

16. | Total sale consideration Rs.26,26,000/-
(As per page no. B of the complaint)
17, Amount paid by the | Rs.23,83,094/-
complainant (As per ledger account on page no. 75 of the
complaint)
18. | Occupation certificate | Not obtained
19, Offer of possession Not offered o
B. Facts of the complaint
8.

The complainant has made the following submissions: -

1.

1.

That the respondent is a regis e company which had undertaken to

develop the project namely 'ﬂ%@w towers” consisting of residential
units under the Affordable Hnuﬂiﬁg Rull::y, 2013 launched vide DTCP
licence No. ﬂﬁjzﬂiﬁ whi-:h has hﬁ% granmd to the respondent. The
complainant had slgned and suir-niitted an nagpﬂnaﬁnn dated 12.10.2016
for allotment of Féﬁ:ﬁenual fla nﬁer affm'ﬁl:ﬂe housing policy 2013
issued by Govt. of Hm‘}fan# It is Suhminedth‘at“as per the draw held on
19.05.2017, the cumpka{na{_lt was ?llnj:teﬁ:unit uu 1505 in tower 05 on 15
floor admeasuring 644 sq. IEEH: ['cﬂtp,ﬂ}ghea]‘ and 100 sq. feet balcony Area
against total sale consideration ﬁf‘!ts. iﬁ 26,000/-.

That the buyer’s Sgreemem W @Ecul:d between the complainant and
respondent on 27.07.2017.1t is respec;ﬁ.llly submitted that the respondent
mischievously did net menﬁun—sp-wfﬂc date of ‘handing over the physical
possession of the unit in the Agreement to Sell but it is mentioned in the
clause no. 5.2 of the agreement to sell that the company shall sincerely
endeavor to complete the construction and offer the possession of the said
unit within five years from date of receiving of license.

That the respondent obtained building plan approval on 26.09.2016(as per
the details available on website of DTCP) and received environmental
clearance on 30.11.2017 .The respondent cannot override clause 1(iv) of
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VL.

HARERA

GURUGRAM Complaint no. 5413 of 2023 and 3 others
—— oy

Affordable Housing Policy, 2013 relating to possession which stipulates as
under:
“All such projects shall be required to be necessarily completed
within four years from date of approval of building plan or grant
of environmental clearance whichever is later. This date shall be
referred to as the date of commencement of the project for the
purpose of the policy.”
That the above mentioned clause shall override the possession time as
mentioned by the mpundentl ag
not in accordance with thed'f- t o]
the Affordable Housing Pelicy, Eg‘,lj;i Henue the due date of possession is to
be reckoned from Enwrurrmenﬁl &n{‘&u@ that is 30.11.2017 which
comes to 30,11, Eﬂiélf'jmssesﬁfﬁn ﬂhti] |
That the cumplam;ih; had availed a home lnpﬁ_ uf INR 19,00,000/- against
mortgage of the SHJIi unit @ 8:4% MCLR rate E'a‘. from SBI for the period
of 156 months with _EMI of INH 20, ﬂjéf l’n. this regard SBI issued a

reement to sell since the agreement is

pletion stipulated in clause 1{iv) of

sanctioned letter da%q& 25.1:?.2 rrtfne understating among the
complainant, respnnden{’ ‘and & have entered into a tripartite
agreement. ' R 1)

That the cnmpiafﬁm‘lt had aﬁeﬁﬁJ pﬁjd[ sﬂ‘.rn uf Rs. 23,83,094/- which is

more than 95% of total sale mnsidur;ﬁm uf the flat as per the payment
plan of the agreement to sell but the respondent had neglected to complete
the project till date and no construction over the project land. Moreover
the complainant is entitled to seek Input Tax Credit of GST pursuance to
the order dated 05.11.2019 in case no. 55/2019, case titled as "Shri Hardev
Singh & Ors. V/s M/s Ocean Seven Buildtech Pvt. Ltd." passed by the
Hon'ble The National Anti- Profiteering Authority.
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HARERA

@ GURUGRAM Complaint no. 5413 of 2023 and 3 others

That the respondent under clause 4.9(jii) and (iv) of the Agreement to Sell
has demanded Labour Cess , VAT , Work Contract Tax , Power Backup
charges . The same cannot be legally demanded.

That there is a delay of 23 months in completion of the project as on date
from 30.11.2021 to 30.10.2023. The complainant visited several times in
the office of the respondent and sent numerous mails calling upon to
complete the project and handing over the possession but gave evasive
reply and made illegitimate demands of money under the pretext the
construction cost has gone abq% hul: were refused by the complainant.
However the complainant |5Jmady tq.pay the legitimate balance demand
as may be directed by this H nn E}lle..ﬁutﬁmty at the time of possession.
That to the Iu‘mwl@fge“igf ﬂ1e.. comy ' fmthe RERA registration no.
301/2017 of the prgieqr’ has aEn'lxrpsé:d anWﬁ!ty proceeding have been
initiated and gning on against the resp:mde nt for violation of RERA Act.
That the cnmplainant is left with no nﬂler-el’ﬁmciuus remedy available
except to file the preﬁant cumpiamt heimva tﬁe Hon'ble Authority for
seeking possession an-ﬂ dela}md mtﬂﬁsﬂﬂr wilful breach of agreement to
sell and alleged violation of sectlun 11, 14 and 18 of the RERA Act,

therefore are liabk to be com ﬁd tﬁ ﬂle v&pundent under RERA Act,
Relief sought by pﬁIE 4 = -

9. The complainant h{a'_s-;n’l_] Q-t_t-(’ohwﬂ# m{%]i / |

i.

ii.

.

Direct the respondent to handover physical possession of the unit, to
execute conveyance deed after offering valid offer of possession and to
pay delay possession charges as per the Act.

Direct the respondent to modify clause 5.2 of the bba as the same is in
violation of the policy.

Direct the respondent to not to cancel the allotment pending

adjudication the present complaint.
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D GURUGRAM Complaint no. 5413 of 2023 and 3 others

iv.  Direct the respondent to restrain from demanding labour cess, vat, work
contract tax , power backup charges and no holding charges or
maintenance charges or interest be levied upon the complainant.

V.  Direct the respondent to give input tax credit of gst by allowing refund
with interest in terms of order dated 05.11.2019 passed by Hon'ble
National Anti-profiteering Authority.

10. Onthe date of hearing, the authority explained to the respondent/ promoter

11,

about the contraventions as alleged to have been committed in relation to
section 11{4) (a) of the act to. plﬁaﬁjul{gr or not to plead guilty.

Reply by the respondent: B

The respondent has cuntaatgdﬁ?ﬁh}ﬁﬁaint on the following grounds.

i. That this Authurft;ﬁr imrk& fllt’lﬁﬁﬁﬂ'ﬁn H ad}udjcate upon the present
complaint as vide fl‘atfse 16.2 of fﬂla builder buyer agreement both the
parties have uneql.t[vucally agmed tp resqbre any disputes through
arbitration. '

ii, That the cnmplaini’ntli‘s a,wihfu”di aﬁd’*deh’uerateiy intentionally

and knowingly have niot paidﬂnmhrms;aﬂ’tments
jii. That the final EC is CTE/CTO:which has been received by the res pondent

in February 2018. Hence the start date of project is Feb 2018 and rest

details are as fallim S AN v
Covid and HG’F Réstrhﬂctlnns

Project completion Date Feb-22
Covid lock down waiver 18 months
NGT stay (3 months approx. for every |

year]i.e. 6*3 | 18 months E
Total Time extended to be extended ,
(18+18) months | 36 months

| Feb 2023 till

Accounts freezed & license suspended  date
further time to be extended till the '
unfreezing of the accounts i.e. Feb- Nov
2023 (10 months) Mar - 24
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13

14.

15,

HARERA

=D GURUGRAM Complaint no. 5413 of 2023 and 3 others

Final project completion date [in case !
project is unfreezed) further time would
be added till unfreezing the accounts March-26

As per the table given above, the final date for the completion of
construction is Feb 25 in case the accounts are unfreezed by the
competent authority on the date of filing this reply. From Feb 2023, the
license has been suspended and accounts have been freezed by the DTCP
Chandigarh and HRERA Gu rugram.
That the complainant has not ?@ outstanding instalments and a huge
amount of instalment along w:m ,’tn_l:gﬁst is pending. The respondent has
cancelled the allotment uI the co p‘lp,]ﬂﬁr'laﬁt J.;mt a long time before.
Copies of all the relevmt dﬂumqnﬁﬂra?ﬁbmu filed and placed on the
record. Their authenticity is not in cﬁsputé. Hence, the complaint can be
decided on the hasis nFthese undisputed dncuments and submission made
by the parties.
Jurisdiction of theg;lthnrfty ' _
The authority uhser&h:{*thif ’f‘!vhﬂﬁrtﬂ'r{{tﬂﬂﬂi as well as subject matter
jurisdiction to adjudicate thepf:esbjﬂégr;ﬁlamt for the reasons given below.,
E.1  Territorial jurisdiction T |
As per notificatio n‘E}??}'Zﬂf” E‘@Eatﬂ:{ 1112 2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project
in question is situated within the planning area of Gurugram District
Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.
E. Il Subject matter jurisdiction
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17,

18.

HARERA

GURUGW Complaint no. 5413 of 2023 and 3 others

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11
{4) The promater shall-

(a} be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the hﬂﬂqﬁun of aollottees or the

competent authority, ﬂsm!ﬂqv be;
Section 34-Functions Fmﬂlthnriqﬂ
34({f) of the Act, 5 to ensure compliance of the
obligations cast upon W§Mmaw§ the allottees and the
real estates qgnm;i uinder :gjﬁ the rules and
mgu!nt!nﬂﬁﬂdtmm Wl N
So, in view of the pruvlsiuns of the Act qunted above, the authority has

complete jurisdlr:nnn to decide the complaint regarding non-compliance of

obligations by the promoter.

Findings on the uhiecﬂnns raised by l:hi.u"ﬁpﬁudent

F.l Objections regarding force mn}eun‘:

The respundent has further submatted that suspension of the license and

time scenario for l.'hE naspnndent. Ful‘thermurﬁ the final EC is CTE/CTO
which has been received by the respundent in February 2018, hence the
start date of project is Feb 2018. However, all the pleas advanced in this
regard are devoid of merits. As per clause 1(iv) of the Affordable Housing
Policy, 2013 it is prescribed that "All such projects shall be required to be
necessarily completed within 4 years from the date of approval of building
plans or grant of environm ental clearance, whichever is later. This date shall
be referred to as the "date of commencement af project” for the purpose of this

policy. The respondent has obtained environment clearance and building
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plan approval in respect of the said project on 30.11.2017 and 26.09.2016
respectively. Therefore, the due date of possession is being calculated from
the date of environmental clearance, being later. Further, an extension of 6
months is granted to the respondent in view of notification no. 9/3-2020
dated 26.05.2020, on account of outbreak of Covid-19 pandemic. Therefore,
the due date of possession was 30.05.2022. As far as the contention of the
respondent w.r.t the licence is concerned the project of the res pondent was
suspended by DTCP, Haryana vide memo dated 23.02.2023, due to grave
violations made by it in makmg nampl[ance of the terms and conditions of
the licence and thereafter dl.:e-} tn sﬁverai continuing violations of the
provisions of the Act, 2016by thEr l;aspun dent, in view to protect the interest
of the allottees, the hank a,::l‘.‘l.’mll.t ﬂ”:lw I'EEF{HJ-E[EHI related to the project
was freezed by this Authc:-r:.tj?' ﬁ&E'nrder dgmd 24.02.2023. Thus, the
prumnterfrespunden_t cannot be given any Ieniency on based of aforesaid
reasons and it is well settled principle that a person cannot take benefit of
his own wrong, H ' _ / 'I.w*'"‘f

E 1l Objection regar&lugp& '
invocation of arbitration. REG
The respondent has submitted thatthe ¢ cr.:m plalnt is not maintainable for the

reason that the agreement mnm mrhltg-atlgﬂ clause which refers to the
dispute resolution me-::hanjxm tu I:e. adnptm:l by the parties in the event of
any dispute. The authority is'of the’ opinion that the jurisdiction of the

authority cannot be fettered by the existence of an arbitration clause in the

buyer’s agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear, Also, section 88
of the Act says that the provisions of this Act shall be in addition to and not

in derogation of the provisions of any other law for the time being in force.
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Further, the authority puts reliance on catena of judgments of the Hon'ble
Supreme Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in
addition to and not in derogation of the other laws in force, consequently the
authority would not be bound to refer parties to arbitration even if the
agreement between the parties had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause could not be
construed to take away the ju risdlctﬁbn of the authority.

Further, in Aftab Singh and ol$. H. Emaar MGF Land Ltd and ors.,

.....

Consumer Disputes Eew ég‘hﬁnﬂsl@ l'd‘gw Delhi {NEI}R{Z] has held
that the arbitration i:!ause in agreements befwéen the complainants and
builders could not c]rcums-:,rlhe _t_he jllr_lsdicﬂﬂn_-uf a consumer. Further,
while considering the issue of maintainability of a complaint before a
consumer forum fmmmissinn in the fact of an existing arbitration clause in
the builder buyer agreement, the hun’l:-le Suprerne Court in case titled as
M/s Emaar MGF Land Ltd. 4 Afhrb Singh in revision petition no. 2629-
30/2018 in civil appea! no. 23512-235 13 ﬂf 2{31 7 decided on 10.12.2018
has upheld the afnresaid jud gement r_:f N E DRE and as provided in Article 141
of the Constitution uf lndla, the Iaw r.leclared I:-}r the Supreme Court shall be
binding on all courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. Therefore, in view of the above
judgements and considering the provision of the Act, the authority is of the
view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA
Act, 2016 instead of going in for an arbitration. Hence, we have no hesitation

in holding that this authority has the requisite jurisdiction to entertain the
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23.

24,
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complaint and that the dispute does not require to be referred to arbitration
necessarily.

F.IlI Objection regarding the unit is cancelled.
The respondent in its reply has stated the complainant has not paid

outstanding instalments and a huge amount of instalment along with
interest is pending. The respondent has cancelled the allotment of the
complainant unit a long time before. However no documentary proof is
attached w.rt cancellation .Therefore this plea of the respondent is hereby
rejected.

Findings on the reliefs sought hfﬂlécnmplaina nt:

G.1 Directthe respondentto handover physical possession of the unit,
to execute conveyance deed lfher offering valid offer of
possession and mpa} d’eléﬂ* 105 n.charges as per the Act.

The complainant tntanas to cbuﬂau&;pﬁth*the’pmject and is seeking delay

possession ::harges as pmvided und&r the p‘.i:mrlsp to section 18(1) of the
Act. Sec. 18(1) proviso reads a&unﬂe i

sﬁ-cﬁnn;;t& .ﬂemrn m‘ummm andmhapensaﬂnn

18(1). If the gmmqter judﬂu ﬁbmﬂdgﬂr is unable to give
possession of an npm‘tmenh plat, or | huﬁdb'tg —

Fr-::-wden' thr.rt wfrm pﬁnﬂnﬁe! ﬂm‘-‘ not intend to wuﬁdraw

"'I.

for ””’i’ month. r,:rf nn“mg aue.r‘ of the
possessian, qtsuch;ngi
Clause 1(iv) of the Affordable Hnusi,ng Po iqr, Eﬂlﬂ provides for completion

of all such projects.licensed under.it and the same is reproduced as under
for ready reference:

1 (iv)

“All such projects shall be required to be necessarily completed within 4 yedars

from the date of approval of building plans or grant of environmental

clearance, whichever is later. This date shall be referred to as the “date of
commencement of project” for the purpose of the policy.”

Due date of handing over of possession: As per clause 1{iv) of the
Affordable Housing Policy, 2013 it is prescribed that "All such projects shall

be required to be necessarily completed within 4 years from the date of
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approval of building plans or grant of environmental clearance, whichever is
later. This date shall be referred to as the "date of commencement of project”
for the purpose of this policy. The respondent has obtained environment
clearance and building plan approval in respect of the said project on
30.11.2017 and 26.09.2016 respectively, Therefore, the due date of
possession is being calculated from the date of environmental clearance,
being later, Further, an extension of 6 months is granted to the respondent
in view of notification no. 9/3-2020 dated 26.05.2020, on account of
outbreak of Covid-19 pandeminﬂ'ﬁerufure the due date of possession
comes out to be 30.05.2022. | -;; ? TJ A
Admissibility of delay. pﬁsaeué;m charges at prescribed rate of
interest: Proviso to Hhﬁhﬁﬂiﬂfﬁi'ﬂﬁﬁﬁ tt;uﬂ»where an allottee does not
intend to withdraw Ernm the ﬁ'ojecﬁ he Shaﬂ he paid, by the promoter,
interest for every month of delay, till the handingnver of possession, at such
rate as may be prﬂstt‘ihed and it h.;ls heeh FIII,'ESCI'H'JEd under rule 15 of the
rules. Rule 15 has ha&n r‘é{lr’uduceﬁ a;unh;f‘
Ruie 15. .m to section
12, section 1 ‘{i 1d subsection (7) of
section 19]
(1) Fﬂg-mgspu om; 12; section 18;
B
ke p Bﬂnk of India
hng.bﬁr marginal cost.of lending rate +2%.:
Pravided.that in-ecase the State Bank of India
marginal cost of lending rate [MCLR) is not in use, it
shall be replaced by such benchmark lending rates
which the State Bank of India may fix from time to time

for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable

and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.
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Consequently, as per website of the State Bank of India i.e,, https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 18.10.2024
is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% lLe., 11.10%.

The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the

promoter shall be liable to pay the allottee, in case of default. The relevant

section is reproduced below; ».:r f
“(za) “interest" means | iﬁ_r rtﬁi of interest payable by the
promoter or the allotte may be.

Explanation. —For.

7t urppse of this guﬂ!&
i} the ra f it ¢l the allottee by the
moz: quﬁgfﬂg equal to the rate of

mmﬁr‘wﬁm & promoter shall-be iable to pay the

uﬂnptﬂ in case of default; -
(i) theinterest payabie.by | the pmmutﬂrmﬂm allottee shall be
from ithe date the promoter received the amount or any
pnrl therwf d}! me date tﬁe -:qﬂaupmr art thereof and
theregn .Fireﬁmdgi dnd the interest payable hy
ottee o' the pramoter shail be from the date the
aﬂarmﬁqﬁmfn in payment HWrﬁnnwr till the date it

is paid;” -
Therefore, interest on the dﬂla;,' mme-nts from the complainant shall be

charged at the prescribed rate e E{hf the respondent/promoter
which is the same i‘gb’ém?ﬁ g%a &Lm&ainam in case of delayed
possession charge;

-—"'t\‘l—\—\.

On consideration of the dl:lr:umenl:s available on record and submissions
made by both the parties, the authority is satisfied that the respondent is in
contravention of the section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause 1(iv) of
the Affordable Housing Policy, 2013, the respondent/promoter shall be
necessarily required to complete the construction of the project within 4

years from the date of approval of building plans or grant of environmental
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clearance, whichever is later. Therefore, in view of the findings given above,
the due date of handing over of possession was 30.05.2022. However, the
respondent has failed to handover possession of the subject apartment to
the complainant till the date of this order, Accordingly, it is the failure of the
respondent/promoter to fulfil its obligations and responsibilities as per the
agreement to hand over the possession within the stipulated period.
Further, the authority observes that there is no document on record from
which it can be ascertained as to whether the respondent has applied for
occupation certificate or whgi;___!iﬁg status of construction of the project.
Hence, this project is to be tre%ﬁ%ﬁrgning project and the provisions of
the Act shall be applicable equally to the builder as well as allottees
Accordingly, the numeﬁrﬁp-ltﬁn:ﬂ 'Eif*the m;mdate contained in section
11(4)(a) read with pmvisn to ser.'ﬂuﬂ lEl[f] Bf iahe Act on the part of the
respondent is esmﬁ‘iished As such, I:he allﬂttaa shall be paid, by the
promoter, Interesl:’j‘ﬁ»r every month of ﬂel Hﬁm c}ue date of possession i.e,,
30.05.2022 till val ulsﬁgr fpuﬁeﬁinﬂ .__ E months after obtaining
occupation certlﬁcate frtrm :Im-aennpeteu; authority or actual handing over
of possession whichever is earller as. per section 18(1) of the Act of 2016
read with rule 15 uﬁtl'ﬂ: ryles 2 D RS B

Further as per secﬁun I‘l{‘if‘}{f] ﬁhlfs’écﬁoﬁ T‘?{‘l‘_} of the Act of 2016, the
promoter is under _an.qbﬁgai-ﬁ_m to-get-the conveyance deed executed in
favour of the complainant. Whereas as per section 19(11) of the Act of 2016,

the allottee is also obligated to participate towards registration of the
conveyance deed of the unit in question, However, there is nothing on the
record to show that the respondent has applied for occupation certificate or
what is the status of the development of the above-mentioned project. In
view of the above, the respondent is directed to handover possession of the

flat/unit and execute conveyance deed in favour of the complainant in terms
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of section 17(1) of the Act of 2016 on payment of stamp duty and
registration charges as applicable, within three months after obtaining
occupation certificate from the competent authority,

G.11 Direct the respondent to modify clause 5.2 of the bba as the same
is in violation of the policy.

The complainant/allottees have invested in the project of the respondent
namely Expressway Towers which is an affordable group housing project
located in Sector 109, Gurgaon. The project is registered vide registration
no. dated 301 of 2017 dated 13.10.2017.
In the present case the buyer’s awt was executed between the parties
on 27.07.2017. As per clause! 5@.;{?12 agreement the respondent shall
endeavor to complete the Dﬂnﬂtdl.tﬁﬂtl and'effer the possession of the said
unit within five years {\rmp the dnl,;e uTl‘?Ehiﬁug‘uf license and As per clause
1(iv) of the Affordable Housing Faﬂr::,r__, 2013\it'{s prescribed that “All such
projects shall be required to be necessarily completed within 4 years from
the date of approval of building plans or grant of environmental clearance,
whichever is later. | L/
In cases where the cnmplhiﬁﬁﬁi?ﬂlﬁﬁﬂﬁ have invested in a project under
the Affordable Housing F'nh-::j,r 2013, the provisions of this policy is crucial,
and will always pgeﬁll agluv% éhe&ﬁu&lﬁs aﬂe&ment and the same is
considered while calsulannguﬂqe due.date of delivery of possession.
G.III Direct the respondent to not to cancel the allotment pending
adjudication the present complaint.
In View of findings in G.1 this relief became redundant.

G.IV Direct the respondent to restrain from demanding labour cess,
vat, work contract tax, power backup charges and no holding
charges or maintenance charges or interest be levied upon the
complainant.
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37. The complainant has sought the relief to restrain the respondent from
demanding Labour Cess, VAT, WCT, power backup charges , holding charges
and maintenance charges.

*  Labour Cess:- The Labour cess is levied @ 1% on the cost
of construction incurred by an employer as per the
provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers' Welfare Cess Act, 1996 read
with Notification No. 5.0 2899 dated 26.9.1996. It is levied
and collected on the ﬂﬁsl: of construction incurred by
employers including e@ﬁtmﬂurs under specific conditions.
Maoreover, this issue has alreac]}t been dealt with by the
authority in cu]ﬂ_pfﬂiﬂﬂhﬂﬂhg\ﬂb&&? of 2019 titled Mr.
Sumlth"uﬂmﬁ Gupta and Anr; ﬁwlmpeﬂfes Private
Limited i-.fherem it was ha!l-:i that stnc&[ahnur cess is to be
paid by ﬂlﬁ I'Eﬁpﬂndﬂﬂt as such o latlﬂur cess should be
separately ahargaﬂ by ﬂ'I.E r&qunﬁeﬁh The authority is of
the view that the allottee is neither an employer nor a
contractor and labour cess is not a tax but a fee. Thus, the
demand qf lahms; Cﬁsﬁ j&éd qﬁon ‘the complainants is
cumpletefy a“l’aftrar},r and cd’%'n p“Ia‘Enahts cannot be made
liable to pay any labour cess tothie respandent and it is the
respondent builder who is solely responsible for the
disbursement of said amount.

e  VAT:- The promoter is entitled to charge VAT from the
allottees for the period up to 31.03.2014 @ 1.05% (one
percent VAT + 5 percent surcharge on VAT) under the
amnesty scheme. However, if the respondent opted for

composition levy, then also, the incidence of such taxes shall
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be borne by the respondent only. But if composition scheme
is not availed, VAT may be charged on proportionate basis
subject to furnishing of proof of having its actual payment to
the concerned taxation Authority.

*  WTC (work contract tax):- The complainants are seeking
above mentioned relief with respect to restrain the
respondent from demanding Work Contract Tax. The
authority is of the view that the allottee is neither an
employer nor a cum hence, the respondent cannot

ol T

charge the work mntruqtmiﬁn the complainant fallottee,

* Power Backup {mai‘ﬂ ) Tﬁp issue of power back-up
charges has ﬂireadjrbéen £hriﬂ‘eﬂ by the office of DTCP,
Haryana vide office order dated 31,01.2024 wherein it has
categnrir:a[ly clarified the mandaturg services to be
provided, h}r the nufqmz!pr;‘ﬂewlngﬂ; In affordable group
housing E‘Q&Jﬁﬂﬁ aﬁ:mg‘qr fn&]ich maintenance
charges can. be . ch from” the allottees as per
consumption, Accnvd]ng.hthe promoter can only charge
mamtena,gcaj’usef}u i:ar q,frr,rm the complainant-
allottees as per cunsu{n as presénﬁ%d in category-1l of
the office order dated 31.01.2024.

» Holding Charges - The developer shall not be entitled to
any holding charges though it would be entitled to interest
for the period the payment is delayed. Also, holding charges
shall also not be charged by the promoter at any point of
time even after being part of agreement as per law settled
by the Hon'ble Supreme Court in civil appeal no. 3864-
3889/2020 dated 14.12.2020.
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* Maintenance Charges - As per the clarification regarding
maintenance charges to be levied on affordable group
housing projects being given by DTCP, Haryana vide
clarification no. PF-27A/2024/3676 dated 31.01.2024, it is
very clearly mentioned that the utility charges (which
includes electricity bill, water bill, property tax waste
collection charges or any repair inside the individual flat

etc.) can be charged from the allottees as per consumptions.

38. Accordingly, the respondent is d:lrrmted to charge the maintenance/use

39.

40.

{utility charges from the t:ﬂmp} :l_ :_ ts-allottees as per consumptions basis
as has been clarified h; the Diﬁeqtpra ﬂf Tuwn and Country Planning,
Haryana vide clarifi caﬁnﬂ dathd' B‘I..Eﬁ 2@2’4

G.V Direct the mpnffdant to give anﬂ-prnﬂturlng credit/input tax credit
to the complainants.

The complainant has sought the rﬂhef w1th ‘regard to direct the respondent
to give ann*prnﬁtéeﬁng credit/input tax credit to the complainants and
charge the GST as per FHI'EE and rqgu[au::\;hs,. ﬂw attention of the authority
was drawn to the fact.that, the Tﬁgjﬂamre while framing the GST law
specifically pruvided for anﬁ—pﬁﬂt&eﬂng measures as a check and to

N

maintain the balanﬂ th&;&nﬂ I'Ef ::50% qﬂ;@ product/services due to

change in migration to a new tax regime i.e. GST, by incorporating section
171 in Central Goods and Services Tax Act, 2017/ Haryana Goods and
Services Tax Act, 2017, the same is reproduced herein below.

“Section 171. (1) Any reduction in rate of tax on any supply
of goods or services or the benefit of input tax credit shall
be passed on to the recipient by way of commensurate
reduction in prices.”

As per the above provision, the benefit of tax reduction or 'Input Tax Credit
is required to be passed onto the customers in view of section 171 of
HGST/CGST Act, 2017. In the event, the respondent/promoter has not
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passed the benefit of ITC to the buyers of the unit in contravention to the
provisions of section 171(1) of the HGST Act, 2017. The allottee is at liberty
to approach the State Screening Committee Haryana for initiating
proceedings under section 171 of the HGST Act against the respondent-
promoter.
Directions of the authority
- Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per t-]m_".l?u_m:ﬁnn entrusted to the authority under
section 34(f): ] ;""'
i. The respundentfpr:}mﬂte_é ;i E‘la’?md to pay interest to the
complainant(s) against 1!1& p&ﬁ-ﬁp mmt at the prescribed
rate of 11, ID% pm, for eve'ry morth of deia;} from the due date
of pussessinni e, 30.05.2022 till v;altd uffergﬁmssesstnn plus 2
months after "¢ 0 taimhg uq:cuﬁtiﬂn ,cerl:ﬂ“ cate from the
competent au%hurity or actual Iharﬁlkng‘*nﬂr of possession,
whichever is earlier, as peraaﬂhun 1E[i] of the Act of 2016 read
with rule 15 of the rules._
ii.  The arrears uq such interes i{ﬁﬁ "ﬂ'um"ﬂﬂ 05.2022 till the
date of order er I:T'le'*auﬂ'mrg all gﬂ 'ﬁa‘fd E‘y the promoter to
the allottee(s) within a period of 90 days from date of this order
and interest for every month of delay shall be paid by the
promoter to the allottee(s) before 10th of the subsequent
month as per rule 16(2) of the rules,
lii. ~ The respondent/promoter shall handover physical possession
of the flat/unit and execute conveyance deed in favour of the
complainant{s] in terms of section 17(1) of the Act of 2016 on
payment of stamp duty and registration charges as applicable,
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within three months after obtaining occupation certificate from

the competent authority.

iv.  The complainant(s) are directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period.

v,  The respondent/promoter shall not charge anything from the
complainant(s) which is not the part of the apartment buyer's

dgreement or provided under the Affordable Housing Policy,
2013.

.....

promoter, in case of del’aﬁlﬂ?@%‘]ﬂhe charged at the prescribed
ratei.e., 11.10% by thﬂffequqﬁe nt}'];romnter which is the same
rate of interest which the w’lﬁmmmgh be liable to pay the
allottee(s), in case of defaulti.e, the delayed possession charges
as per sectmmzfza} of the, Act.

This decision shall rﬁ’u:gn; mutanﬂis apphr m casﬁs mentioned in para 3 of
I

this order. \' o\l I :,. _‘-.'r,

IIi..-‘ -
The complaints stand dkspuseﬂﬂfﬁk_ﬁ R

Rt b"*’.' |
Files be consigned to reglsft}v- Toiian

[HARFRA
B Va a9t aVa

Dated: 18.10.2024

Haryana Red Estate
Regulatory Authority,

Gurugram
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