HARERA

GUEUGM Complaint No. 1529 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. : 1529 0f 2023
Date of complaint : 27.04.2023
Date of decision : 20.09.2024
Subhashish Paul
Preety Pony
R/0: |-74, Ground Floor Vikas Puri, New Delhi Complainants
‘h.u"m;sus

1. M/s Raheja Developers Limitﬂd;?’ﬂ‘

Regd. Office at: W4D, 204/5, rcsgﬁmﬁuh

Western Avenue, Cariappa Marg, Eil‘.n]k Farms,

New Delhi- 110062. ;

2. M/s Raheja Developers Limited. :

Regd. Office at: 204 /5, Keshav h’.unj Western Avenue,

Sanik Farms, New Delhi Respondents

CORAM: -

Ashok Sangwan Y W O Member

APPEARANCE: N\4re oI

Sapna Sinha (Advocate) : — Complainants

Garvit Gupta (Advocately A TR 1) Respondent no.1& 2
ORDER

1. The present complaint has been filed by the complainant/allottee under
Section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of
section 11(4)(a) of the Act wherein it is inter alia prescribed that the
promoter shall be responsible for all obligations, responsibilities and

functions under the provision of the Act or the rules and regulations
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made there under or to the allottee as per the agreement for sale

executed inter se.

Unit and project related details
. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

S. N. | Particulars

Details

1 Name of the project

Raheja’s Maheshwara” township known as

10. | Unitarea admeagy{fﬁg

./

. Project area
3. Nature of the project G sing colony
4. |DTCP license no. and|23 2 dated 29.03.2012 valid up to
validity status Sl Ny
5. | Name of licensee / others
6. |RERA Registered/ de ‘mo. 20 of 2017 dated
registered 1 < / 06.07.2017 |
7. | RERA regfsrratit’a | 5Y th ?ufreﬁsed Environment
ko i [ [E e i | ‘:..:
8. | Arearegistered | = \ T |B.7 5 |
9. | Unit no. (ﬁ"i I 4 To floor
SN fai
E‘i"—’: (P f complaint)

EE@M mentioned in the proceedings

day as B-B03, 1* floor, tower/block-B ,
1’ per n .24 of the complaint)

__ | 110.65 %m. _and tentative gross area of
/| lapprox. 15;1._&3. st). mts. Or 1630.00 sq. .
LS LSS VR Y

( Page 47 of the :nmi-}latnt]

(lnadvertently mentioned in the proceedings
of the day as 1098.50 sq. ft., Page no. 35 of the
complaint)

11. | Allotment letter

09.01.2017
(As per page no. 42 of the complaint)

12. |Date of execution
agreement to sell

09.01.2017

(As per page no. 45 of the complaint)
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13. | Tripartite Agreement

14.07.2017
(Page B4 of complaint)

14, | Possession clause

21. The Company shall endeavor to complete
the construction of the said Apartment within
Forty-Eight (48) months plus/minus
Twelve (12) months grace period from the
date of the execution of the Agreement or
Environment Clearance and Forest
Clearance, whichever is later but subject to
force majeure, political disturbances,
circumstances cash flow mismatch and

. Mﬁl@mﬂd the control of the Company.

wever, in case the Company completes the
‘ on prior to the said period of 48
¥ 12 months grace period the
_ﬁtﬂrrse any obfection in taking
ﬁ:jaﬂer payment of Gross
Consideration and other charges stipulated
Jlle nﬁer‘* Tha ;‘pmpnny an obtaining

G -"'- and subject to the Allottee
FIW tomplied with all the terms and

KMJ reement to Sell In the

ttee to take over and/ or
occupy. rand, use » the sald  Apartment

*,| provisionglly and/ or finally allotted within

thirty (30) days fram the date of intimation in
writing by the Company, then the same shall lie
at his risk and cost and Allottee shall be liable
to pay compensation @ Rs.8/- per 5q. Ft. of the

_| tentative Grass Area per month plus applicable

taxes, if any, as holding charges for the entire
period of such delay......... .

[As per page no. 62 of the complaint).

15. | Grace period

As per clause 21 of the agreement to sell, the

possession of the allotted unit was supposed
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to be offered within a stipulated timeframe of
48 months plus/minus12 months grace
period of the date of execution of the
agreement or environment clearance and
forest clearance, whichever is later, Since in
the present matter the BBA incorporates
unqualified reason for grace
period/extended period in the possession
clause. Accordingly, the authority allows this
grace period of 12 months to the promoter at

this stage.
16. | Due date of possession 09.01.2022
- EH;:IIE 48 months from date of agreement
R '.-_i 12017 + 12 months grace period)
17. | Total sale consideration 69,
/ =13 mer ledger ledger on page no, 91
% U
18, | Amount paid Iﬁ}: _
complainants 4 nt at page 12 )
I & ame is d_q med by the respondent
| r d 20.09.2024
19. | PaymentPlan | = | k Pa
i > I'I".
I"'.: ;
20. | Occupation certificate
21, | Offer of possession

T uft.,.,mﬁﬁ RE RA

I

.

3. The complainants tmue;,mafiﬁ. r.hj Wgﬁuhmmﬂm .
That the mmpla‘tnants are th

joint allottee of the "Subject Unit' in

question and is covered under the definition of 'Allottee’ within The
Real Estate (Regulation & Development) Act 2016.

That the innocent complainants being anxious to secure a home for

themselves at Gurugram near to their workplace got to know through

an advertisement about the subject project i.e, 'Raheja Maheshwara,
Sector- 11 and 14, Sohna Road, Gurugram-122101, Haryana
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I

IV.

HARERA

promoted, developed& marketed by the respondent and visited the
project site & respondent’s office in May-June, 2016.

That That the complainant got allured by the brochures,
representations, assurances of the sales & marketing officials of the
respondent. The complainants on being represented/assured that
required sanctions &approvals have already been obtained vide
license No. 25 of 2012 dated 29.03.2012 granted by DGTCP
Chandigarh AND Memo No. ZP-869-A/AD(RA)/2016/2034dated
29.01.2016 for deveIupmeg]i ﬁﬁi‘qygﬂnusing Project on the said land
falling in Sector-11 and 14'5. ina D stt., Gurugram and construction
were to commence shartly & Ip,u,zw&s?tau\mll be delivered positively
by December, 2021 &t:l:m-dingﬁr \]ﬂ‘r&cﬂmphinants booked a flat by
paying the sum/ gf - 131'!10\3;"" to Ehp-';:ﬂqpundent vide receipt
numbers REEDM% ﬂé@&-ﬁﬁ{?ﬁ%’?ynthﬁ&& 14.11.2016. Again
complainants Jﬁ‘l ttie surn | of h '24 L000/- vide no.
RECGGZE!DM&MM i?ﬂﬂtﬂd 07.12. Eﬁ’lﬁ iﬂ:ld the respondent issued
a allotment letter datgd f,@ ﬂi Zﬁlﬁmﬁab}mllnmng a residential unit
No. A-504, admeasuring -::ar;ﬁ,gftjxaa-ﬂf 110.655 sq.mts and tentative
Gross Area or 5 Faraﬁi; 1 g‘ ﬂ E%;: Eﬂﬂsq £

That after lssu er, the respondent also
executed the agrge_r_ngn_t-:rq s_g[l Qt_t ji]g@gaﬂe date for the purchase of a
residential unit bearing no. 504 located on the 5' floor in tower no. a,
Raheja Maheshwara, sector- 11 & 14, Sohna master plan, Gurugram
Sohna Road, Haryana admeasuring 1630 sq.ft.(super area along with
one covered car parking,

That the said agreement to sell dated 09.01.2017" is a completely one-
sided standard printed format containing totally unjust, unfair,

arbitrary & illegal clauses & the complainant had no option but to sign
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the same. After a few days, the complainants were also informed that
the project has been registered under RERA 2016, which gave more

confidence to the complainants that the project will be handed over on

time under the newly launched RERA scheme/ Act and there will not
be any delay in possession of their dream home.

That the respondent thereafter in 60 days of payment of an application
raised a demand of 15% of sale consideration of Rs.8,05,600/- raised
vide demand letter dated 14. 01.2017.The complainants on the said
demand applied for a loan ‘w:lﬂi the PNB Housing Bank as both
complainants work privateﬁ;@? E?ﬁ not have the readily available
cash in hand. The Bank-after doing t

loan of the complainants to the mmﬂs&ﬁ 00,000/ on the floating
rate of interest nf@.‘lﬁl 33%. ’B?ﬁﬁ'ﬁ'a 8. ?&l%peqr annum as on the date
of execution of EhE @reeme;tt on *EFFHIME"#I term of 240 months
on the munthlj]r ﬁa}rment i:f E{& 41§H{ aéer due execution of
agreements and an : d 04.05.2017.

That after the aﬁrﬁﬁﬁkﬂw ! l1:l:.s loan paid the sum of
Rs.8,05,600/- along i &&?ﬂr‘ﬁf Rs. 34,691/~ vide receipt
no.REC0026/00517/16-17 ?ﬁrﬂ 24.01 2017 having become due &
payable againsl: pa}?me‘ﬁr tienfﬁn'ﬂ letter dated 14.01.2017.The
complainants thereafter paid five mﬂrerlnstaynents as and when the
demand was raised by the respondent totalling to sum of Rs.
20,61,160/- vide various dates ie. on 17.02.2017, 20.04.2017,
12.05.2017as per the demand raised by the respondent.

eir due diligence approved the

That the complainants because of certain favourable terms and
conditions and at a lower rate of interest ported their Bank loan from
PNE Housing Finance to HDFC Bank. The HDFC Bank paid
5"Installment of Rs. 9,28,233/- against the demand of Rs. 931.603/-.
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IX.

. That the complainants accordingly paid a total sum of Rs. 34,04,000/-
out of their hard-earned money to the respondent against the total sale
consideration of Rs.61,01,090/- and as per the agreed payment plan.
Out of the sum of Rs. 34,04, 000/-, the sum of Rs. 28,21,832/- was
disbursed by the Bank. The complainants diligently paid their
instalments and were never at fault. There were certain delays
because of the dispersal from Bank. However, the respondent always
charged interest on delayed payments.

That after the payment 1nstalmmﬁuf 2018 no demand was raised by

the respondent and no m 'H!

5 paid by the complainants. The

complainants since thg,a !Iavp bpap ollowing up with the respondents

and they were al,lﬁ ‘gﬁ’ém%me that the unit will be
delivered on tImE ﬁs mmlﬁﬂ fm?@ér ﬂleag:mmenl as the project is
registered undﬂr F.'.‘E and the re‘is:a penalbr‘dalse in case the project
is not delivered u’n time.

That the ::umplaitia;;[t‘s also had Iﬂnum:‘@]é visits to the site and
every time they wehél?eﬂ tﬁam’ﬁl};ﬁthdt they will deliver the unit

to the mmplalnants a: ];éz,x%[ﬁ’d time of 48 months. Since
between March @D m ﬂﬁ a widespread Corona
Pandemic and m:: -::ﬁns re going on so the
complainants cﬁyt¢:1nt fﬂilﬁw upwy%:h l;ﬁa Empnndent. However, as a
blessing to the reply to the complainants email, they received a

response email dated 14.08.2021 from the respondent informing them
about the construction work for the Project Maheshwara enhanced at
the site. The Project team handling this project is regaining the pace of
construction which is required to speedily deliver your umit. The

complainants vide mail were further informed along with the pictures

of the site that the MEB work and slab casting work is in the progress
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of Tower A First Floor level but on the actual site visit they did not find
anything as per the mail dated 14.08.2021.

That on the receipt of the email from the respondent above the

complainants became confident that they would get the timely

delivery of their unit .But then again they did not receive any demand
letter for payment of money from the respondent or any mail about
the status of construction by the respondent the complainant dropped
an email dated 20.11.2022 asking for the construction update.

That on 07.12.2022 thE !:i.'.'r lainants received a letter dated
21.12.2022 whereby the;,r ﬁnﬁarg j-nfﬂnned that no construction

"‘\r' -Fl!l‘l-"l'

activities are happening on tha nrnien and that if the buyers want,
they can port pi'qjeet' I;Ipqn .

E s "
complainants g"qfnaﬂ to the respon
the proposal whe?e they switchy ﬁﬂr‘rm

}ﬁﬂf the said email the
iton 01.01.2023 asking for
_ll!iﬂﬂ was received from
the reacpnndent. H{:-hyeﬁ*er mu I’ﬂespuﬂse was received by the
complainants to t ei{ Em.all{ a tﬁéﬂé a visit to the site and
office of the respunﬂfgnt-;f" Gu et one of the officers, who
mentioned that the ema‘ﬂ*d*nteﬁ .‘EI’:I.—w 022 was wrongly sent to the
complainants and as of rmw*ﬁmrﬁﬁ no w;uniual with regards to their
project and the éléxd[pru pﬁsﬁ] x&aﬁu uﬂlyﬂfu‘ﬁi t‘he ’I’anduwners

That as per clauseno, 21, ufﬂm a,ga:;amaﬁ%tn s#’n dated 09.01.2017 the
respondent had to deliver possession of the subject unit by January
2021 but to the utter surprise & dismay, hardly any construction has
been carried on by the respondent on the project land till date.The
respondent has miserably failed to deliver the unit within the time
period .Also, the complainants do not see that there is any possibility

of the project getting over anytime in the near future as construction
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is going out there and all the company Board is being removed from

the site and there is no office or any staff present there.

XV. That the complainants have been in constant touch all along with the
respondent w.r.t, status & progress of construction but their response
& assurance have always remained misleading & fraudulent without
any intention to fulfill. By the act of the respondent, the complainants
feel cheated and they see no possibility of their getting the house.
Hence, they want a refund for their money along with damages as not
only they did not get their. h&%ﬁm over that they have to regularly
pay the EMI to the tune of Fl;« b ;’ and in addition to that monthly
rent of Rs. 14,000/- tnwét'ﬁis ﬁte ;I:l'eshnt house since 2017. So, it is a
double, triple hurd,e%ﬂﬂ thftmﬁﬁﬁhw{ﬁaﬂn account of the failure on
the part of the réﬁpuﬂdent iﬁ"ﬂmﬂﬁely \daiw;:}' of the house to the

complainants. =
C. Relief sought h]ﬁﬂﬁ: complainants: 1)

4. The complainant h%\%&ﬁg\‘kf u A:i:y{gg/
Direct the resﬁnﬁm id-up amount along with
prescrihed rate uf Inmms_r.
ii. Directthe ndﬁ;t ? )E: t ill the date of refund of
money whi ﬂ‘ie co E Eﬁ 0 the Bank towards the
Bank Loan al_'lr.jl.f:pntinuq_!;:r-,pa}f the _sﬂh_'_n_a_ﬂﬂ date.
iii. Direct the respondent to pay the litigation cost.

r

'a-'"

E

iv. Restrain the respondent from cancelling the allotment of the
subject unit on the prﬁ}ect land and may further also restrain the
respondent and their directors etc. from selling, alienating the
project land or creating any third party right interest or rights of

any nature on the same till the refund is not made to the

complainants.
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Reply by the respondents:

D.

HARERA

5. The respondents have contested the complaint on the following grounds:

il

iii.

That the complaint is neither maintainable nor tenable and is liable to
be out-rightly dismissed. The agreement to sell was executed
between the complainants and the respondent prior to the enactment
of the Real Estate ( Regulation and Development) Act, 2016 and the
provisions laid down in the said Act cannot be enforced
retrospectively. Although the pmuislnns of the RERA Act, 2016 are
not applicable to the facts #ﬁ%"‘ﬂ present case in hand yet without
prejudice and in order i 1 complications later on, the
respondent has r?jwtﬁ:e"é . gject with the Hon'ble RERA
Authority. The I'e)p"ﬁi‘_ registered under RERA with
Registration Nc;’%ﬁ’qf' 2017 dated 06. uﬁn‘ﬂ

That the cnmpl‘ﬁmt is not- maimah;able fur the reason that the
agreement -::nnta‘inian ﬁrb[rtra[ﬂniﬂla;memhmﬁ refers to the dispute

resolution meclfTi;}ﬁ to bﬁadapf,? d}gpﬁrnes in the event of any

dispute i.e. Elause‘i'?

That the -::nmplamants mwﬁﬁg the veracity of the project
namely, *Rahﬂﬁ Egm pplied for allotment of
a unit vide i ﬁﬁ On the basis of the
representatinnﬁ u_f.th e.-::tn)nﬁ;maﬁt; -ﬁu l:ﬂsgm'ldent allotted unit no,
A504 to the complainants. The complainants agreed to be bound by

the terms and conditions of the booking application form. The
complainants were aware from the very incepton and had
acknowledged in clause 2 of application form that the plans as
approved by the concerned authorities are tentative in nature and

that the respondent might have to effect suitable and necessary
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iv.

vi.

alterations in the layout plans as and when required. Eventually,
agreement was executed between the parties.

That it is submitted that the complainants are a real estate investor
and not "customers” who had booked the unit in question with a view
to earn quick profit in a short period. The possession of the unit is
supposed to be offered to the complainants in accordance with the
agreed terms and conditions of the buyer's agreement. The use of
expression 'endeavour to give the possession’ in Clause 21 of the
Buyers Agreement -::iearl;f EhHWE that the company has merely held
out a hope that it will try 151:.'1H Ve the

5 possession of the complainants
within a specified hm&;ﬁnwa ‘&E‘i nu"unﬂquwucal promise was made

to the pruspemvpﬁ‘llyémﬂiﬂﬁ%ﬁﬂﬁﬁxi the unit will be delivered
at the end of a ?ﬁfﬁ ar pé?iﬁdf’_w \ &\

That in view :If}' Clause 25 of the ﬂg:%g;npnt. the delay in the
completion of ﬁm pmae;t 'L'ai r?bt }m}éutah]e towards the
Respondent as whiIe lthﬂ inItIaHﬂuhdﬁiﬁ n'work was bring laid down
, it was put on hold under the instfuctions of the Hon'ble National
Green Tribunal due to SMOG, Itissubmitted that the delay was timely
conveyed to the -::ﬁmp; gfﬁ It is m that the said project
shall be mmplgteg by E%2!2! 2021 and till date

due to covid pmdgmmﬂm‘ ent&eumms impacted and as such the

period of over 2 years should in any case not to be counted while
computing any alleged delay. The said pandemic period clearly comes
within the ambit of “force majeure”.

That the respondent shall hand over the possession of the apartment
as soon as the construction work is completed subject to availability
of basic external infrastructure such as water, sewer, electricity etc.

as per terms of the application and agreement to sell and the grant of
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the occupational certificate by the authorities, It is submitted that due
to the above-mentioned conditions which were beyond the
reasonable control of the respondent, the unit allotted to the
complainants have not been offered and the respondent cannot be
held liable for the same. The respondent is also suffering
unnecessarily and badly without any fault on its part. Due to these
reasons the respondent has to face cost overruns without its fault.
Under these circumstances passing any adverse order against the

respondent at this stage wq&!& qtmﬂunt to complete travesty of
-Jn

H"&

That the cnmplainauu are rlllt awhtmg_ construction as per terms
and tenure of appl-l;:{tlﬂ;n fqnﬁli&d_:gﬂement signed but made
complaints unly m eﬂm pr’&ﬁts ﬁ'fnm th‘a mpnndent{bullder in the
pretext of RERA m:t. 2016. '

That the three’ factnrs (1) delay in acqmsmnn of land for
development of tuad’s and fnfrusmi{mtgpe Lﬁ} ﬁelay by government in

construction of mgnm mﬁ.ﬂ%@ﬁd allied roads; and (3)
oversupply of the \"mnérﬁfﬁ,unf{fyshnps in the NCR region,

operated to not yield the %’Iﬁ f& i as expected by a few. This
cannot be a grﬂ‘ﬁn& for E'i_': fo 'nd §s the application form

itself has ahundanﬂy i:aut[nned zhuu’t ﬂm‘ﬁnssihle delay that might

happened due to non-performance by Government Agencies.

justice. *

That in the present case, keeping in view the contracted price, the
completed (and lived-in) unit including interest and opportunity cost
to the respondent may not yield profits as expected than what
envisaged as possible profit. The completed structure as also the
price charged may be contrasted with the possible profits’ v/s cost of
building investment, effort and intent. It is in this background that
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the complaint, the prevailing situation at site and this response may

kindly be considered. The present complaint has been filed with
malafide motives and the same is liable to be dismissed with heavy
costs payable to the respondent.

6, Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submissions
made by the parties.

E. Jurisdiction of the authurit}r

7. The respondent raised a pr&lﬁ‘iﬁm.q? submission/objection that the

iy

authority has no junsdlmun ’m engtarf’gtn the present complaint. The
objection of the respyﬁduf;t Mﬁm E-eg&q of complaint on ground
of jurisdiction stal,mfa’ ijEL’tﬂ '!'ﬁf au ﬁg&nhsewes that it has
territorial as well és éubwct mattﬂr]‘hﬂsdi ction 'I:n h::l|ur.llc:ate the present

E.l Territorial jurlsdlﬂ:lnn | L/ '-~
8. As per notification no. 1}'92{2[}1? 1TEP dated 14.12.2017 issued by
Town and Country Flanning Depanment, Haryana, the jurisdiction of
Haryana Real Estate Regulatnr}r Authuritz Gurugram shall be entire
Gurugram district fur all purposes. In the prasent case, the project in
question is situated within l:hE Elan:riing area of Gurugram district.
Therefore, this authurlt}' has Lumplete territorial jurisdiction to deal
with the present complaint.
E.Il Subject-matter jurisdiction
9. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
respansible to the allottees as per agreement for sale. Section 11{4](a) is

reproduced as hereunder:
Section 11
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(4) The promoter shall-
(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
ar the commaon areas to the association of allottees or the competent
authority, as the case may be;
Section 34-Functions of the Authority:
34{f) of the Act provides to ensure compliance of the obligations cast
upan the promoters, the allottees and the real estate agents under
this Act and the rules and regulations made thereunder.

10. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the c-::nmplamt regarding non-compliance
of obligations by the promoter Ieavmg aside compensation which is to be
decided by the adjudicating ul‘f‘::g; vlf purs_t_led by the complainant at a
later stage. 4 J - 1. i ¥ _1“‘1 4

11. So,inview of the pruﬂsmns of the Act quuted above, the authority has
complete junsdlctiun to decide the complaint regarding non-compliance
of obligations by the promoter 1Eavlnq aside compensation which is to be

i % 0 i W~
decided by the adjudlianng officer if pm;spe:ﬂ h;-,! the complainants at a
. F
later stage. \'- g | _L .
12. Further, the authority hm‘- 1o Hﬂehiu pru::eeding with the complaint

and to grant a relief,abt' refund in resent matter in view of the
judgement passed ﬂy l@ueH;% g!e’hL Rrrfhﬁwter:h Promoters and
Developers Private Limited Vs State of U.P. and Ors. 2021-2022 (1)
RCR (Civil), 357 and reiterated in r:ﬁse of M/s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of
2020 decided on 12.05.2022, wherein it has been laid down as under:

"86. From the scheme of the Act of which a detailed reference has been made
and toking note of power of adjudication delineated with the regulatory
authority and adjudicating officer, what finally culls out is that although the
Act indicates the distinct expressions like 'refund’, ‘interest, ‘pemalty’ and
‘compensation’, a conjoint reading of Sections 18 and 19 clearly manifests that
when it comes to refund of the amount, and interest on the refund amount, or
directing payment af interest for delayed delivery of possession, or penalty and o
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interest thereon, it is the regulatory authority which has the power to examine
and determine the outcome of o complaint. At the same time, when it comes to
a question of seeking the relief of adjudging compensation and interest thereon
under Sections 12, 14, 18 and 19, the adjudicating officer exclusively has the
power to determine, keeping in view the collective reading of Section 71 read
with Section 72 of the Act. if the adjudication under Sections 12, 14, 18 and 19
other than compensation as envisaged, if extended to the adjudicating officer
as prayed that, in our view, may intend to expand the ambit and scope of the
powers and functions of the adjudicating officer under Section 71 and that
would be against the mandate of the Act 2016,

13. Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the case mentioned above, the authority has the

jurisdiction to entertain a mmpjain,t] seeking refund of the amount and
interest on the refund amuunt ""*"d”.,..
r'l e

F. Findings on the objectio

respondents.

P aoh L |
F.I Objection regangiﬁg;‘ﬁu ' {h@ ach of agreement for non-
invocation nfarhip‘&ﬂgljl( o "‘._\"“ﬁ,‘:_"\

14. The respondent submitted tnat l;hem;nplaiht Is not maintainable for
the reason that l:he.mfgreemeqt ﬁnnll;ﬂn'; -an arbitration clause which
refers to the dispu&dfesaluﬂmt m@chiim:hn '_ Mdupmd by the parties

| -} pépmduced below for the

Qe -ﬂ‘=-_,

ready reference:

59. "All or any p:.‘rn or relating to the
terms of the m% Deed including the
interpretation e respective rights

and ub{n’guﬁnn&aﬂﬂ;a pqr:{e.!r wguﬂh, ﬂunpagba amicably settled despite
best efforts, shall, be settled through W' arbitration. The arbitration
proceedings shﬂﬁ"ée "g'nmmud‘ hj-" the Arbitration and Conciliation Act,
1996 or any statutory amendments / modifications thereof for the time
being in force. The arbitration proceedings shall be held at New Delhi by a
sole arbitrator who shall be appointed by Company. The cost of the
arbitration proceedings shall be borme by the parties equally. The
territoriol jurisdiction of the courts shall be Gurgaon, Haryana as well as of
Punjab and Haryana High Court at Chandigarh.”

15. The respondent has submitted that the complaint is not maintainable
for the reason that the agreement/application form contains an
arbitration clause which refers to the dispute resolution mechanism to

be adopted by the parties in the event of any dispute. The authority is of
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the opinion that the jurisdiction of the authority cannot be fettered by

the existence of an arbitration clause in the buyer’'s agreement as it may
be noted that section 79 of the Act bars the jurisdiction of civil courts
about any matter which falls within the purview of this authority, or the
Real Estate Appellate Tribunal. Thus, the intention to render such
disputes as non-arbitrable seems to be clear. Also, section 88 of the Act
says that the provisions of this Act shall be in addition to and not in
derogation of the provisions of any other law for the time being in force.
Further, the authority puts rﬂlla:nce on catena of judgments of the
Hon'ble Supreme Court, parupﬂﬂaﬂjf in National Seeds Corporation
Limited v. M. Madh usudban Mﬁr f Ihq ['Zﬂ 12) 2 SCC 506, wherein
it has been held l:ha”t '\‘.ﬁﬂ remedies pgmﬂ;dqd under the Consumer
Protection Act are in»&ﬂdu:lnn to and Hut in damgal:lnn of the other laws
in force, conseq uenﬂ%’ the authority vmu!rd not he !}uu nd to refer parties
to arbitration evgn"“ if the agreﬁm ent h‘é{:ﬁreé:i the parties had an
arbitration clause. Thevéiptfe by applying ﬂ{ne analogy the presence of
arbitration clause cnu‘ld nﬂtbe msn'-uéﬁ to talte away the jurisdiction of
the authority.
16. Further, in Aﬂaﬁ glnmd @'S.ﬁ}’ ar MGF Land Ltd and ors,,

Consumer case no. nrtd’ﬁdﬂtﬁ ﬁn 13.07.2017, the National
Consumer Disputes R&dr&sﬂl EUIﬂMIF$iﬂTh NEW Delhi (NCDRC) has held

that the arbitration clause in agreements between the complainants and

builders could not circumscribe the jurisdiction of a consumer. Further,
while considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause
in the builder buyer agreement, the hon'ble Supreme Court in case titled
as M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
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10.12.2018 has upheld the aforesaid judgement of NCDRC and as

provided in Article 141 of the Constitution of India, the law declared by
the Supreme Court shall be binding on all courts within the territory of

India and accordingly, the authority is bound by the aforesaid view.
Therefore, in view of the above judgements and considering the
provision of the Act, the authority is of the view that complainant is well
within his right to seek a special remedy available in a beneficial Act such
as the Consumer Protection Act and RERA Act, 2016 instead of going in
for an arbitration. Hence, we have no hesitation in holding that this

s H., T E A

authority has the requisite ]unsdmm;n to entertain the complaint and
i e

that the dispute does not require to be referred to arbitration
necessarily. oA T"'*': : ;.;:‘-?“]_“1.“'- .
F.I1 Objection regard'i‘l'l.g the Bﬁ'mﬁhﬁhnt hnfﬁg investor.

17. The respnndenl:,h’astaken astand that the tﬂglplamant is an investor
and not cunsumenf thﬁrpf&e,ﬁa }L nprfzﬁq to the protection of
the Act and thereh}gﬁt t#le& ﬂle“th% }gﬁ: int under section 31 of
the Act. The respundﬂﬁ :;’;n'huuh;&eﬂ ﬁlat the preamble of the Act
states that the Act is enact the interest of consumers of the
real estate sectur uﬁmﬁy‘%iiﬁ“?‘ respondent is correct
in stating that the terest of consumer of
the real estate sector; It is settled principle of interpretation that the
preamble is an introduction of a statute and states main aims and objects
of enacting a statute but at the same time, the preamble cannot be used
to defeat the enacting provisions of the Act. Furthermore, it is pertinent
to note that any aggrieved person can file a complaint against the
promoter if he contravenes or violates any provisions of the Act or rules
or regulations made thereunder. Upon careful perusal of all the terms

and conditions of the buyer's agreement, it is revealed that the
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complainant is a buyer and has paid considerable amount to the

promoter towards purchase of an unit in the project of the promoter. At
this stage, it is important to stress upon the definition of term allottee
under the Act, the same is reproduced below for ready reference:

"2(d) “allottee” in relation to a real estate project means the person to
wham a plot, apartment or building, as the case may be, has been
allotted, sold (whether as freehold or leasehold) or otherwise
transferred by the promoter, and includes the person who
subseguently acquires the said allotment through sale, transfer or
atherwise but does not include o person to whom such plot,
apartment or building, as thaﬂs&mqy be, is given on rent;”

18. In view of above-mentioned ¢ n of "allottee" as well as all the

terms and conditions of l:hg.ﬁ ’L : splication for allotment, it is crystal
ikl

clear that the r:umplalgﬁmlﬂ aﬁaﬂﬁﬁ%ﬁg 1¢ subject unit was allotted
to him by the promoter, TI'IE concept of investar is not defined or referred
in the Act. As per tl'm definition giverln undersection 2 of the Act, there
will be prumuter" -,ﬂlﬂ allﬂttﬁe $n4 there @anhét be a party having a
status of "investor", The' Maharashtra Real Estate Appellate Tribunal in
its order dated 29.01 Eﬂl“:}-m Bpp-e ru:'.’J DﬂﬁﬁﬂﬂﬂﬂﬂﬂﬂlﬂﬁﬁT titled as

M/s Srushti Sangam Dev:{eﬂﬂr;@@}jﬂf’l’s. Sarvapriya Leasing (P)

Lts. And anr. has elﬁiﬂthh the co vestor is not defined or

referred in the A:;H &ey{:i of m‘&mmr that the allottee

being investor is net entitled to protection of this Act also stands rejected.
F.I11 Objections regarding the circumstances being ‘force majeure’

19. The respondent-promoter has raised the contention that the
construction of the tower in which the unit of the complainant is situated,
has been delayed due to force majeure circumstances such as orders
passed by National Green Tribunal to stop construction, Covid-19 etc.
However, all the pleas advanced in this regard are devoid of merit. The
respondent also took a plea that the construction at the project site was

delayed due to Covid-19 outbreak. In the instant complaint, the due date
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of handing over of possession comes out to be 09.01.2022 and grace

period of 12 months on account of force majeure has already been
granted in this regard and thus, no period over and above grace period
of 12 months can be given to the respondent-builder. Moreover, time
taken in governmental clearances cannot be attributed as reason for
delay in project. Thus, the promoter/respondent cannot be given any

leniency on based of aforesaid reasons and it is well settled principle that

a person cannot take benefit of his own wrong.
F. IV Objection regarding Iurh:llr-:ttun of the complaint w.r.t the

. !!!!!!!

apartment buyer's agreemen;
e A -I'i{J el
20. The respondent has iﬂﬁé&aﬁ'whﬂ;ﬂ‘ﬁt the authority is deprived
of the jurisdiction tﬁ ga into tixE‘FntE!p‘retaﬁuﬁ‘ﬂF or rights of the parties
inter-se in ar:ﬂnrdq'n ith the buyer's agree n_gliiexecuted between the
parties prior to the e ment of the ﬁtt and the provision of the said Act
cannot be applied mﬁu.kpecﬁﬁei}u The auttrhrl‘-tyi is of the view that the
Act nowhere pruwd!s por-can be aﬁ qugsn‘ued that all previous
agreements will be re-wﬂ&gﬂ ﬁér m’ming into force of the Act.
Therefore, the prmqsihns of the Pﬂl;t. %ﬁfe%‘ﬂd agreement have to be read
and interpreted harmoniously. ‘However, if the Act has provided for
dealing with certain sggclpc_gmqigiafﬁ@mﬁﬂgm a specific/particular
manner, then that Q{;ﬁafi;:ln udi‘l-ﬁe-aeait with in accordance with the Act

d prior to coming into force of the

and the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has been
upheld in the landmark judgment of Neelkamal Realtors Suburban Pvt.
Ltd. Vs. UOI and others. (W.P 2737 of 2017) decided on 06.12.2017

which provides as under:
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“119, Under the provisions of Section 18, the delay in handing over the
possession would be counted from the dote mentioned in the
agreement for sale entered into by the promoter and the allottee
prior to its registration under RERA. Under the provisions of RERA,
the promoter is given a facility to revise the date of completion of
project and declare the same under Section 4. The RERA does not
contemplate rewriting of contract between the flat purchaser and
the promaoter...

122, We have already discussed that above stated provisions of the RERA
are not retrospective in nature. They may to some extent be having
a retroactive or quasi retroactive effect but then on that ground the
validity of the provisions of RERA cannot be challenged. The
Parfiament fs competent enough to legislate law having
retrospective or retroactive gffect. A law can be even framed to affect
subsisting / existing contrastun rights between the parties in the
larger public interest. We domigt have any doubt in our mind that the
RERA has been framed in the larger public interest after a thorough
study and discussion-made ot the highest level by the Standing
Committee ang.d‘ﬁ'acr i:‘ﬁmhqﬂm, Ml.[ch submitted its detailed
mﬂﬂfﬂ- a.. i

21, Further, in appeal'r;n. 1‘?3 af Eﬂl? :Etleﬂaﬁ ‘Magic Eye Developer Pvt.

Ltd. Vs. Ishwer Slpgﬁ pnhljm in order dated’ﬁllz 2019 the Haryana
Real Estate P.ppell%ﬁ huna]hlaq nh%e%j -

“34. Thus, ew our aft ] fsgu jon, we are of the
. E ¥y
considered, ‘epinion rﬁﬁt ﬂw ons af the Act are quasi
retroactive bo'sg .--_. ti.'ﬁﬂ ‘_ } ‘&’ Wil be applicabie fo the
pgresments JORSQig aniere 0 g .I'_".- 0 COMnG 100 GRere LI
of the Act where the trse -!:'l-.:.*-a'-iﬂ-.i' A the process of compigtion
Hence in case of de.'u ‘delivery of possession as per the
terms an ghs ofthe agreementyfor sale the allottee shall be
entitled cign charges on the
reasona 'Rule 15 of the rules and

one sided, Unfair and um'eamnab!e teafmnwenmﬁun mentioned
in the agreément for Sale is lidble ignored,”
22. The agreements are sacrosanct save and except for the provisions

which have been abrogated by the Act itself. Further, it is noted that the
builder-buyer agreements have been executed in the manner that there
is no scope left to the allottee to negotiate any of the clauses contained
therein. Therefore, the authority is of the view that the charges payable
under various heads shall be payable as per the agreed terms and
conditions of the agreement subject to the condition that the same are in

accordance with the plans/permissions approved by the respective
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departments/competent authorities and are not in contravention of any

other Act, rules and regulations made thereunder and are not
unreasonable or exorbitant in nature. Hence, in the light of above-
mentioned reasons, the contention of the respondent w.r.t. jurisdiction
stands rejected.
G. Findings on the relief sought by the complainants.
G. | Direct the respondent to refund the paid-up amount along with
prescribed rate of interest.
G.11 Direct the respondent t_E:Imjjfg;_ipterest till the date of refund of
money which the cnmplalniﬁ%'i”ﬁd to the Bank towards the Bank

Loan and continue to pay

S ! r\ i L& |
/AT ha Sy N\
it T ) ol e
23. The above mentigned _réTlafs_:.sﬂugt;‘bg the complainants are taken
-y - e L N \

together being intereonnected.

24. In the present Waint, the Eﬂ;ﬂp%ﬂrﬁlﬂlﬁ iﬁ:&lds to withdraw from

o |
| w1

the project and is seeking return of the amount paid by them in respect
of subject unit along with interest at the prescribed rate as provided

under section 18(1) of ttgg{qt.r éﬁ{ﬂ[fﬂaﬁe Act is reproduced below

for ready reference. m——
W —~ T A
18(1). If the promo :fai ete brfs unable to give possession of

an apartment, plot, or bullding.-, . y

(a) in accordancewith the terms.of theagreement for sale or, as the case
may be, duly compileted by'the date specified therein; or

(b) due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or forany
other reason,

he shall be liable on demand to the allottees, in case the allpttee

wishes to withdraw from the project, without prejudice to any other

remedy avallable, to return the amount received by him in respect

of that apartment, plot, building, as the case may be, with interest

at such rate as may be prescribed in this behalf including

compensation in the manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every month of

Page 21 of 28

L



HARERA

2 GURUGRAM Complaint No, 1529 of 2023
delay, till the handing over of the possession, at such rate as may be
prescribed,”

(Emphasis supplied)

25. As per clause 21 of the agreement to sell provides for handing over of
possession and is reproduced below:

21. The company shall endeavour to complete the construction of the
soid apartment within Forty-Eight (48) months plus/minus
Twelve (12) months grace period of the date of execution of the
agreement or environment clearance and forest clearance,
whichever is later but subject to force mafeure, political
disturbances, circumstances cash flow mismatch and reason beyond
the control of the company. However, in case the company completes
the construction prior to the said period of 48 months plus 12 months
grace period the allottee shall o raised any objections in taking the
possession after paymenrfﬁ 0 5% Consideration and other charges
stipulated hereunder. The'tompany on obtoining certificate of
occupation and use ﬁ.'ll th b n_gl"m which said apartment is
situated, by the competent authorities shall hand over the said
apartment to qjﬂﬂnﬂﬂﬁ:ﬁfﬁp&h ation apd use and subject to
the allottee having comp @wj&,ﬂﬂ' the'terms'and condition of the

agreement to séll
26. Atthe outset, it isrelevant t set possession clause
of the greemeni :ﬂif erein Timl: sio ﬁ been subjected to
providing necessary ﬁ:ﬁqsﬂuctu re spbr:lﬂlly m sewer & water in the
sector by the guvemti‘rzﬁnf hMbMMaieure conditions or any
government/regulatory ﬁmﬁﬁﬁﬁf— , Inaction or omission and
reason beyond the control of ﬂ'lq- er. 'g'lw drafting of this clause and
incorporation of such conditions ‘are not only vague and uncertain but so
heavily loaded in fﬂ“ﬂ""{ﬁf tﬁ?_?‘fflf‘lf'('ﬁ“ﬁ qﬁinst the allottees that
even a single default by the allottees in making payment as per the plan

EEL]

may make the possession clause irrelevant for the purpose of allottees
and the commitment date for handing over possession loses its meaning,
The incorporation of such a clause in the agreement to sell by the
promoter is just to evade the liability towards the timely delivery of
subject unit and to deprive the allottees of their right accruing after delay

in possession. This is just to comment as to how the builder has misused
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his dominant position and drafted such a mischievous clause in the

agreement and the allottees are left with no option but to sign on the
dotted lines.

27. Due date of handing over possession and admissibility of grace
period: As per clause 21 of the agreement to sell, the possession of the
allotted unit was supposed to be offered within a stipulated timeframe of
48 months plus/minus 12 months grace period from the date of
execution of the agreement or environment clearance and forest
clearance, whichever is later. The hl.y,rer s agreement was executed
between the parties on 09, ﬂlﬂﬂﬁ; ever, no document with regard
to EC, FC has been placed-on reu-qrd erefore, the Authority is taking
these 48 months from date ﬂf exacnﬁau of t]‘hE buyer's agreement i.e.,
09.01.2017. Smce in the present matl:er the BBA incorporates
unqualified reason fur gra-::e permdfe:-:tendﬂd peﬁud in the possession
clause. Accordingly, the authnril:y alluws this grace period of 12 months

to the promoter at l:l115 stage Thus, the due date for handing over of

b TV __;r ,f.,_
possession comes out to b‘“i; D? 01. 2‘322 “f
28, Admissibility of refund alo scribed rate of interest: The

complainant is SEERL refu.nd?-}l'!h @m:ﬁt paid by him in respect of the
subject unit with interEEt at jﬂfﬁsﬂ‘ihed rate as provided under rule 15 of

the rules. Rule 15 has been reproduced as tnder;

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18
and sub-section (4) and subsection [7) of section 19
(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rote
prescribed” shall be the State Bank of India highest marginal cost
of lending rate +2%.:
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.

L
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29. The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of

interest, The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it will
ensure uniform practice in all the cases.

30. Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on

date i.e, 20.09.2024 is 9.10%. Accordingly, the prescribed rate of

interest will be marginal costof Iﬂnﬂinglmte +2% i.e, 11.10%.
.l Ly T‘

31. On consideration of the do available on record as well as

submissions made b:-.r tiw ‘Ea 7 thurit:,r' is satisfied that the

N Dflﬂé "‘11[4][3] of the Act by not

% fl.._—,

handing over pnssﬁﬁﬁn“hy the due as Er'the agreement. By virtue

respondent is in con

of clause 21 of the @grgementm sell rthu due daté of possession comes
out to be 09.01.2022 fﬂl‘ the reasons quuted a’cm*-re

3Z. Keeping in view) fhg fact t[:tat the. cmﬁla{qints_z‘a]lnttee wishes to
withdraw from the \istplgq and. ﬁ’g return of the amount
received by the prnmute; lhﬁa&p&ﬁ&ﬁhﬁ;ﬂt with interest on failure of
the promoter to te or in: possession of the unit in
accordance with iﬁi %ﬁm‘fii‘;i@ or duly completed by

the date specified thepain, I‘I;!'é lya;;gp im!:ﬁvgé&ck under section 18(1) of
the Act of 2016.

33. The due date of possession as per agreement for sale as mentioned in
the table above is 09.01.2022 and even after a passage of more than 2
years till date neither the construction is complete nor the offer of
possession of the allotted unit has been made to the allottee by the
respondent/promoter. The authority is of the view that the allottee

cannot be expected to wait endlessly for taking possession of the unit
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which is allotted to it. Further, the authority observes that there is no

document place on record from which it can be ascertained that whether
the respondent has applied for occupation certificate/part occupation
certificate or what is the status of construction of the project. In view of
the above-mentioned fact, the allottee intend to withdraw from the
project and is well within the right to do the same in view of section 18(1)
of the Act, 2016.

34, Moreover, the occupation r:ert_i_ﬁcate;"::nmpieﬁun certificate of the
project where the unit is si_l;q;ﬁé_l@;;'lz__lgﬁ;_stﬂl not been obtained by the

Py gl -

';ﬁs of the view that the allottee

respondent/promoter. The .-m,_m___ |
AN

cannot be expected to wq,it:-g_'ridlqss];-,{_liﬁr' taking possession of the allotted
unit and for which he'has paid a c 1side 3 sle'amount towards the sale
= J - 4 o

&t e, N 3
consideration and ﬁbpéwed‘lﬁjﬁﬁ‘,"‘b]e Supreme Court of India in Ireo
> Ors.,, civil appeal no.

i i
5785 of 2019, deci ﬁgﬁpg.aﬂ.&l.iﬂé‘

*... The occupation certificate is ot li';mé:nﬂq,;ﬁ;gl as on date, which
clearly amoufits t&*ﬂg",ﬂ*m@ BW#-; atlottees cannot be
made to wait mﬁmg - possessi ¢ apartments ullotted
to them, nor can an}:-_h wind to ¢ apartments in Phase 1

of the project......". —
35. The judgement of the l'm;l'rﬁeﬁuﬁ].mg Court of India in the cases of

Newtech Promoters and Developers Private Limited Vs State of U.P.
and Ors. (supra) reiterated in (case Qj’dﬂf‘s Sana Realtors Private
Limited & other Vs Union of India & others SLP (Civil) No. 13005 of

2020 decided on 12.05.2022. it was observed:

25, The ungualified right of the allottee to seek refund referred Under
Sectipn 18(1)(a) and Section 19{4) of the Act is not dependent on any
contingencies or stipulations thereof It appears that the legislature
has consciously provided this right of refund en demand as an
unconditional absalute right to the allottee, if the promoter fails to
give possession of the apartment, plot or building within the time
stipulated under the terms of the agreement rega rdless of unforeseen
events or stay orders of the C ourt/Tribunal, which is in either way not
attributable to the allottes/home buyer, the promoter is under an =
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obligation to refund the amount on demand with interest at the rate
prescribed by the State Government including compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed.”

36. The promoter is responsible for all ebligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottees as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or is unable
to give possession of the unit in Wgnce with the terms of agreement

: : i?j. secified therein. Accordingly, the
promoter is liable to the allqﬁ‘éﬁgﬁ],]]e wishes to withdraw from the
project, without prEJu%th a@ uﬂ'{er T Jme@y available, to return the
amount received by ft]:n rEspegt of t]w,uﬁ'ﬂ; ‘mﬂa interest at such rate as
may be prescﬂbed.

37. Accordingly, the non- mmpfmnne uFthamandate contained in section
11(4)(a) read mthﬁoggtbn EE(I}  the 7 l:['[ art of the respondent
is established. As s'f]ch‘,“ cojm l a@g titled to refund of the
entire amount paid h;-.r\l'mﬂfmﬂ %gﬁggﬂﬂﬂuﬁ{e of interest L.e, @11.10%

.......

p.a. (the State Bank of lndlg hig_ﬁé“s'f ar nal mst of lending rate (MCLR)
applicable as on dé‘ iE ;ﬂ; "Q&IWIE 15 of the Haryana
Real Estate (Regulation angi ﬂevr!npmpﬂ;}_rﬂtdﬂs. 2017 from the date of
each deposit till its realization within the timelinés provided in rule 16 of
the Haryana Rules 2017 ibid.

G.I11 Direct the respondent to pay the litigation cost

for sale or duly completed byt,‘l‘i"'" i

38. The complainants are seeking above mentioned relief wurt
compensation. Hon'ble Supreme Court of India in civil appeal nos. 6745-
6749 of 2021 titled as M/s Newtech Promoters and Developers Pvt. Ltd.
V/s State of Up & Ors. (supra), has held that an allottee is entitled to
claim compensation and litigation charges under sections 12,14,18 and
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39.

H
40.

section 19 which is to be decided by the adjudicating officer as per
section 71 and the quantum of compensation and litigation expense shall
be adjudged by the adjudicating officer having due regard to the factors
mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation.
Therefore, the complainants are advised to approach the adjudicating
officer for seeking the relief of compensation.

G.IV Restrain the respondent from cancelling the allotment of the

subject unit on the project land Eml may further also restrain the
respondent and their djreﬂnr@tiﬁ

T g L

land or creating any third pﬂfif e st or rights of any nature on

the same till the refl.bni:ﬁ& not ﬁ;ﬁlﬁ%’%ﬁw complainants,
In view of findings. in G mbgrmwﬁﬁ;-ﬁme redundant.

Directions of the authority
Hence, the authnﬂry’hereby pasaes#htsmrder-a nd issues the following
directions under ﬁé’t!ﬁtfn 3?1 of the Act’to Ensure compliance of
obligations cast upon. the ;immutu‘ as ptf’ I:I'be function entrusted to the

authority under section 3'4(1}

i. The respon rﬂmu nd the entire amount
received hyd?g L“H along with interest at the
rate of 11.10% p.a. as Eresqﬂhﬁ! urider riile 15 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 from the date of

ﬂfnl:n selling, alienating the project

/?

each deposit till its realization.

ii. Out of total amount so assessed, the amount paid by the
bank/payee, be refunded in the account of bank and the balance
amount along with interest will be refunded to the complainants.

iii. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.
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iv. The respondent is further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainants. Even if,
any transfer is initiated with respect to subject unit, the receivables
shall be first utilized for clearing dues of complainants/allottee.

41. Complaint stands disposed of,
42. File be consigned to registry.
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