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ORDER

This complaint has‘been fileg by the complainant/allottees under
Section 31 of the Real Estate ( Regulation and Development) Act, 2016
(in short, the Act) read with Rule 28 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 (in short, the Rules) for
violation of Section 11(4)(a) of the Act wherein itis inter alia prescribed
that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the Rules
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and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details,

The particulars of unit details, sale consideration, the amount paid by
the complainants, date of proposed handing over the possession, delay

period, if any, have been detailed in the following tabular form:

S. | Particulars Details

No.

1. Name of the project Vatika'INXT City Centre at Sector 83,
Cagigrant Haryan:

Z. | Nature of the project Enmml!}'ﬂal complex

T e Ly

3. Area of the project' . by Iﬁ‘ﬁw N
‘.. ':. I_- - _.E___ tl.".-. .:
. isia. == -
4. | DTCP license nby / 122 of 2008 datéd 14.06.2008

Valid up to 13.06.2016

1 N
%
i

5. HRERA registeredﬁr«'_, e, ot registered:

nOt - “ i-l.- ¥ .

b e

i

W
"

£ s
- " =
| v JF
-
/
] #
s

-,

6. | Allotment letter dated | 20.05.2008
in project vatika tride: | [Page 11Lof complalt]

centre . LASNE RN

7 Date of builder buyer- 1'.'}2.96.»2[[{];[5
agreement w.rt-umnit in | [Page 13.0f complaint]

project vatika trade| = @ bl

| centre

Note: Initially the said allotment was made in favour of Mrs. Santosh

Mago & Sangeeta Kapoor. Vide letter dated 05.03.2012 the name of

Sangeeta Kapoor was deleted, and the unit was solely transferred in

name of Santosh Mago. Further on request of complainant no. 1 the

respondent made Ritu Mago (complainant no. 2) as a joint applicant

_Vvide letter dated 01.05.2012.

8. Addendum agreement | Unexecuted

dated 28.06.2019 [Page 31 of complaint]
L 1
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Note: Unit no. 341, Block D at Vatika INXT
City Centre

9. Unit no. as per the BBA | 6164 6 floor, tower no. A adineasuring

dated 02.06.2008 300 sq. ft. in Vatika Trade Centre
[Page 15 of complaint] |

10. |New unit no. as per | COM-012-Tower-D-3-332, admeasuring

letter dated 26.03.2018 | 500 sq. ft. In INXT City Centre
1 | [Page 30 of complaint] |

11. | Completion of | 26.03.2018
construction of block D | [Page 30 of complaint]

12. | Possession clause as per | Singe-the unit would be completed and
clause 2 of BBA dated |hdhdedd over by 1st October 2010, and
02.06.2008 singe 't ;ef"-;c'zﬂottee has paid part/full sale

cois '. ation on signing of this agreement,
the d‘.‘!‘?ﬂéper hereby undertakes to make q
Sl '[ pgfqﬁ'ﬁi; r_h)‘}.ﬂ.w;@i of committed return
¥, 1__ ?_u_rfng.g:cl)_z_{sltrucggp Eenod, as under, which
f H:E. / the allottee duly accepts.
s/ [Page 15 of complaint]
13. | Due date of handing 01.10:2010 1 51
over possession as per |
|| BBA dated 02.06.2008 | g 4 -
| 14. | Assured \ i'étﬁi'_n/" It s Eienj.;ur é:ir‘ﬁ-ﬁﬂm?{r clarified thot the
committed return as per.| ¢ mmitted metukn would be paid by the
clause 2 of BBA N7 ' Dbyel UL 30/09.2010 or in the event
. ‘of anyidefuy i Jmmp!enml of the praject,
&Z_r;l‘;"rﬂ"ﬁau:e of offer for handing over of
campleted uiit to théAllottee,
1@@? omplatn

15. | The committed. charges | The c Lmept ‘gar es shall be revised
were revised vide lettbr Uto i‘g;} m& ritonth from the date
dated 26.03.2018" ' 'u]"'bﬂﬂdfnk w;y'e:ﬁng‘ operational As the

building got operational in the last week
of feb, 2018, the commitment charges
payable against your premises shall be
revised to ¥62/- per sq. ft. per month from
March 2018, =

16. | Total sale consideration | Rs. 20,00,000/-
as per clause 1 of BBA | [Page 15 of complaint]

| dated 02.06.2008 |

17. ' Amount paid by the| ks, 20,00,000/-

L | complainant as  per [Page 15 of complaint]
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clause 2 of BBA dated
02.06.2008

18. | Offer of possession | Not offered _——
19. | Occupation certificate Not obtained
19. IAmount of assured Rs.38,75,000/-

return paid by the | [Page 35 of reply]
respondent to  the
complainant till
September 2018

B. Facts of the complaint.

3.

The complainant has made the followmg submissions in the complaint:

d.

The respondent made fa]se rq:_lreﬁa_ntatlons and claims of being a
big company and a reputed ¢ﬂva-luper and thereby induced the
complainants, both of, whqm art  SUper senior citizens to
book/purchase a Eﬂﬂ sq f!L unlt,i'n fts project then known as
“Vatika Trade Gefilra" J::):r E_hmu-:nsmg a faricy brochure which
depicted that the pl’ﬂfEft willbe dwelnped ani constructed as state
of the art being n_ne of its kind with all ' mpdern amenities and
facilities. An alluhw;:nt letter u‘ated EI] DE..?{JUH was issued by the
respondent allottmg umt nn dlﬁﬁ on Ehe sixth floor of the said
project. The said allotmént. lef.ter spenﬁed that the project would
be complete by 30,89.201 0,
A builder bu;-,rer agreemﬂnt‘dr Ef-.' ﬂEEﬂlle was executed between
the parties and. the entm! cnn:ﬂdgmt{un amount of 320,00, D00 /-
was paid upfront at the time of execution of the BBA. It is pertinent
to mention here that the builder buyer agreement was a pre-
printed booklet drafted by the respondent containing unilateral
terms and conditions favouring the respondent and prejudicing the
complainants and the complainants were never given the option of
changing the same. As per the BBA the respondent was liable to pay

monthly returns @ 362 per sq. ft. per month till the date of offer of
Page 4 of 25
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handover of possession of the building and for up to 3 years post

completion of the building or till the leasing of the unit of the
complainants whichever was earlier.

€ It is pertinent to mention here that the unit was originally
purchased in the name of Santosh Mago and Sangeeta Kapoor.
Subsequently the name of Sangeeta Kapoor was deleted from the
unit and the name of Rity Mago was added vide letters dated
05.03.2012 and Ol.OS.ZOlZ_rL;;pg-_ct_ive!}r.

d. The booking of the cump‘laf'h'_ﬁ'j%ﬁ::ij.rhs unilaterally shifted by the
respondent to the project 'h"ﬁ.‘i’ﬂl‘.ﬁi NXT CITY CENTRE", located in
Sector - 83, Gurgaon; sumemhm 02013 and the complainants
were unilaterally allqttadunﬁn& Eﬁ;ﬁtﬂf&rﬁ&ﬁlock D on the third
floor which was_:tl:&il’ﬁ'grenr ﬂuur_ ﬁ'r.:im the 'uﬁithrrgina]ly booked by
the complainnnllts; The respondent fatsel}ﬁ tlaimed completion of
the tower where theuhit of the cnmpliuu,u;:_n_ms located vide its
letter dated 26th marfh.'.?_n 18. | &

T3 L

ulterior motives Iwiﬂ'm.!]r 'ﬂsﬁ'fgnian | any reason stopped the
payment of the ljjnﬁthjy:-:_et%:irﬂs épmé_tﬁg:m_;ﬁinants from October
2018 onwards. ! = | _ !

. Around June, 2019 th respondenit'approached the complainants
with a proposal to pay their unpaid monthly returns due and
payable till June, 2019, if the complainants would sign and execute
an addendum as per the terms of which the complainants would
lose their right to claim monthly returns post June, 2019 and
further would release the respondent from their liability to lease

the unit of the complainants at specified rates and consequences
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arising due to the failure thereof The complainants however,

refused to execute the said addendum,

8 It has come to the knowledge of the complainants that the
respondent has not only duped the complainants but several other
buyers like them by refusing to pay the monthly returns on one
pretext or the other even the project has not received the
completion/occupation certificate from the competent authority
till date. Buyers have been paid-the monthly returns for different
periods and have been denigd i;hﬂmymmr of the same on different
grounds. It is pertinent to men;mn here that the respondent has
deducted amount allegadly Qayabte towards property tax for the
unit of the complamdgrs wm ﬂmuhh ﬂws.;tme cannot be due or
is located has nu’t receweui a :umple_l:lnuﬁﬂcmpatlon certificate
from the competent authority till date.

h.  The respondent has hoteven ﬂﬂ'er'éd ﬂ'te:pﬁ;ﬁuslon of the unit of
the complainants to thEl'l‘l Emd ﬁaﬁfurther stopped responding to
the communications of the cnmpTalnants and has also restricted
entry into its office forthe Eﬂtﬂp[lﬂhlﬂlltﬁﬁﬂd ather buyers and has

failed to appri E mngﬂts Ifeg_a!.‘ﬂ_{l;g-_&]e true and correct

status of the pr thiz'u-nft'ul‘ the'complainants is located
and has further refused to pay the monthly assured rent/minimum
guaranteed rent to the complainants for reasons undisclosed.

. The conduct of the respondent is illegal and arbitrary, and the
respondent is guilty of deficiency of services and of unfair and
monopolistic trade practices. The respondent is clearly in breach of

its contractual obligations and of causing financial loss to the
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complainants and the conduct of the respondent has caused and is

continuing to cause a great amount of financial loss stress, griefand
harassment to the complainants and their family members.

Relief sought by the complainant:

The complainant has sought following relief(s):

a. The respondent be directed to pay the amount of assured returns
due and payable by it to the complainant(s) for the last 36 months
from the date of filing of the c@mplaint till the date of order to be
calculated at Rs. 62/- per sq.l’h‘ﬁar month,

b. The respondent be direcl‘&ﬂi h:r “eantinue paying the investment
returns/monthly rEturu5 tn thﬂ- i:ﬂmpitunant[s) as per the terms of
the builder bu}rers' agiwétﬂent. ' = .

€. The respondent big directed b0 pay Eniemﬂ it the prescribed rate
on the unpaid monthly returns/investment returns to the
complainant(s),itmbe caleulated from Ij'ie datl.- the monthly returns
were due till the -:lata ﬂf actual tmymuﬂ‘_

d. The respondent be dlret:ted Eu app:{!m Ihe complainant(s) of the
true and correct status of thié pﬂ.‘-ject “Vatika Inxt City Centre” in
Sector-83, Gurgaon and sharq ‘8 negpy-al the “occupation
certificate/completion ﬁertif ﬂﬂtf* if, —ws_,_::.m issued for the
project/tower of the eomplainant WithAhe complainant.

. The respondent be directed to execute a conveyance deed for the
unit of the complainant and to handover the physical/symbolic
possession of the unit booked by the complainant(s) to them,
complete and ready in all respects.

f.  The respondent be directed to refund any amounts illegally

collected by it from the complainants for dues of property tax.
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8- The respondent be restrained from demanding any amounts from

the complainant(s) at the time of offer of possession which do not
form a part of the agreements executed between the parties.

On the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed

in relation to Section 11(4) (a} of the act to plead guilty or not to plead

guilty.

Reply by the respondent.

The respondent has contested: ﬁtapnmplﬂnt on the following grounds:

a.  Thatthe respondentis a com]:ﬂ,l’mmglstered under the Compames
ground floor, blﬂ.c'lfﬂ ﬁen;nr 33'1 r‘.i;"‘atfka qula Next, Gurugram -
122012, Haryana' IN DIA ‘That for the past two decades the
respondent company has heen engaged in the business of Real
Estate Sector. ¥

b. That the complﬂlﬂants hnve gu: no| lnpis.;starndl or cause of action
to file the present cumpin[ph Th,e prﬂnﬁi tomplaint is based on an
erroneous interpretation of the Provisions of the Act as well as an
incorrect un{lersb'mdmgpfﬂm tuﬁ!ﬂﬁﬂ.ﬁd cgnditions of the builder
buyer’s agreement, dﬂtEd' 02.06,2008; asshall be evident from the
submissions madedn the f‘nﬂﬂwmg para:; of the present reply.

€. Thatat the very outset it is submitted that the present complaint is
not maintainable or tenable in the eyes of law. The complainants
have misdirected themselves in filing the above captioned
complaint before this Ld. Authority as the reliefs being claimed by
the complainants cannot be said to fall within the realm of

jurisdiction of this Ld. Authority. It is humbly submitted that upon
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the enactment of the Banning of Unregulated Deposit Schemes Act,
2019, (hereinafter referred as BUDS Act) the ‘Assured Return’ and /
or any “Committed Returns” on the deposit schemes have been
banned. The respondent company having not taken registration
from SEBI Board cannot run, operate, continue an assured return
scheme. The implications of enactment of BUDS Act read with the
Companies Act, 2013 and Companies (Acceptance of Deposits)
Rules, 2014, resulted in making the assured return/committed
return and similar schemesg ﬁﬁun:ég;ﬁnted schemes as being within
the definition of “Deposit”. ; 3 ?

d. That further the explari,atiun_;{ﬁr the clguse [c) of section 2(1) states
that any amount:+ J'Eﬂﬂi‘-adﬁhj the e];;rnpnh}n whether in the form
of instalments t:_-_r.q'.l'f_ﬂlénﬂ.risé. from arpErsu I;I_‘;ﬁ.th promise or offer to
give returns, injgash or'in kind, on cnﬁlpiﬂ[on of the period
specified in the'promise or offer, or earliey atcounted for in any
manner whatsnever.-__._&ﬁ;gﬂ be treated ﬂS A deposit. Thus, the
simultaneous reading uf ﬂiﬁtﬂ'ﬂﬂﬁ'ﬁé{maﬂ'with the Companies Act,
2013 and Companies {A_EEEp‘tﬁh{ié# of Deposits) Rules, 2014,
resulted in ma}j‘.mg_ ﬁe: aﬁswe& Tetur /committed return and
similar schemes-illegal. SEPeegey

e. Thus, the assured’ return scheme 'pfOpo'sed and floated by the
respondent has become infructuous due to operation of law, thus
the relief prayed for in the present complaint cannot survive due to
operation of law. As a matter of fact, the respondent duly paid
338,75,000/- till September 2018. The complainants have not come
with clean hands before this Hon’ble Authority and has suppressed

these material facts,
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f.  That as per Section 3 of the BUDS Act all Unregulated Deposit

Scheme have been strictly banned and deposit takers such as
builders, cannot, directly or indirectly promote, operate, issue any
advertisements soliciting participation or enrolment in; or accept
deposit. Thus, the section 3 of the BUDS Act, makes the Assured
Return Schemes, of the builders and promoter, illegal and
punishable under law. Further as per the Securities Exchange
Board of India Act, 1992 {her#innﬁer referred as SEBI Act)
Collective Investment Echemmn:; daﬁn ed under Section 11 AA can
only be run and operated by&:‘rggl.ﬁtered person/company. Hence,
the assured return scﬁ;ame iﬂ'ﬂle nmuslte parties / respondent
company has hefume Illeﬁl EIjF tEa- qphr:ﬂiun of law and the
opposite partles f reﬁpundunt cumpﬂny ::atmat be made to run a
scheme which hasbecome Int‘n:rruuus by law

g  That further the Hon'ble Iifgh Court of Puru:th & Haryana in CWP
No. 26740 of 2022 fitled as "Vatika Lisiifed'Vs. Union of India &
Ors.”, took the cognlt.anrﬁ' in reapectqf Banning of Unregulated
Deposits Schemes Act, 2015° ahd I‘E.ﬁtrﬂinﬁd the Union of India and
the State of Haryana ﬁ“nm mk]ng memi‘:re SUEps In criminal cases
registered agaipst, the L‘umpany Ft‘H‘ seeking recovery against
deposits till the next date of h?.'ﬂrfng “That I the said matter the
Hon’ble High Court has already issued notice and the matter is to
be re-notified on 17.05.2023. That once the Hon’ble High Court has
taken cognizance and State of Haryana has notified the
appointment of competent authority under the BUDS Act who will
decide the question of law whether such deposits are covered

under the BUDS Act or not, this Hon'ble Authority lacks jurisdiction
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to adjudicate upon the matters coming within the purview of the

special act namely, BUDS Act, 2019,

h. That further the Rajya Sabha, Parliamentary Committee on
Subordinate Legislation on 24.03.2021, presented report no. 246.
That vide the said report, the committee observed upon the
objectives of coming up with a special and comprehensive law i.e.,
to check illicit deposit schemes. The committee also focused on
bringing clarity upon the depusu that constitute legitimate
business transactions and thl.[b‘a-f.aﬂ within the “normal course of
business”. The committee fﬂrﬂlariarpressed its dismay, on the fact
that most of the Etﬁtesf' LI"EE had showa laxand nonchalant attitude
in implementati oH pfthe r:rul:i‘a] Iﬂgi’ﬂﬂiﬂﬂ. The casual approach of
the State/UT in nut"‘isiumg the m}nﬁc‘ulun of the designated courts
and their jurisdiction. The Report of the Parliamentary Committee
is noteworthy sjnee the importance of Jurisdictional designated
court/authorities\foF Jm;glemeﬂtaﬂnﬂ nfﬂ[],['.ls Act, 2019 and the
ambit of definition l:lf HEFD"F['T mﬂ]l-:;l.*ﬁ/ €& brought to light only
upon institution of proper rule” a_ri'ﬂ duly designated /jurisdictional
court to adjudicate upon | Isses ‘of assured return
schemes/collective investplenp scheme_s/lother similarly founded
schemes.

L That it is also relevant to mention here that the commercial unit of
the complainants was not meant for physical possession as the said
unit is only meant for leasing the said commercial space for earning
rental income. Furthermore, as per the agreement, the said

commercial space shall be deemed to be legally possessed by the
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complainants. Hence, the commercial space booked by the

complainants’ is not meant for physical possession.

J- That in the matter of Brhimjeet & Ors vs. M/s Landmark
Apartments Pvt. Ltd. (Complaint No. 141 of 2018), this Hon'ble
Authority has taken the same view as observed by Maharashtra
RERA in Mahesh Pariani (supra). Thus, the RERA Act, 2016 cannot
deal with issues of assured return and hence the present complaint
deserves to be dismissed at the. very outset,

k.  That further in the matter: ufﬂhﬂam Singh &Ors vs. Venetian LDF
Projects LLP (Complaint Noy. 1}“‘5 nf2018) the Hon'ble Real Estate
Regulatory Authorlty Gutugr:am upheld its earlier decision of not

=

g&ured ;’Erurns That further in
the matter of ]asjll:?{aur Erewﬂ vs.'M/s MYLLtd. (Complaint No. 58
of 2018), the Hon'ble Real Estate ﬂegulamryﬁuthonty, Gurugram
has taken the same wigw nfnnl:tntertaining BAy matter related to
‘collective 1n-.restmmt St‘hemﬂ wlth;n L[H‘]]E prruval of SEBI.

l.  That the complalnants EI;Wp cﬂmg h&lqne this Hon'ble Authority
with un-clean hands. The" rnmp!aint has been filed by the
complainants just fo harass ﬂ'll! ‘Tesponident and to gain unjust
enrichment, Th present complaint
stems from the I«l E?IJ] ﬁmm real estate sector,
in the past few years and the allottee malicious intention to earn
some easy buck. The covid pandemic has given people to think
beyond the basic legal way and to attempt to gain financially at the
cost of others. The complainants have instituted the present false
and vexatious complaint against the respondent company who has

already fulfilled its obligation as defined under the BBA dated
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02.06.2008. It is pertinent to mention here that for the fair
adjudication of grievance as alleged by the complainants, detailed
deliberation by leading the evidence and cross-examination is
required, thus only the Civil Court has jurisdiction to deal with the
cases requiring detailed evidence for proper and fair adjudication.

m. Itis submitted that the complainants entered into an agreementi.e.,
BBA dated 02.06.2008 with respondent company owing to the
name, good will and reputation nl' the respondent company. That it
is a matter of record and ulsnﬂglmiitﬂd by the complainants’ that
the respondent duly paid I.T;Ejﬂﬁliz-ed return to the complainants
till September 2018, Further due to E.'Hcrnal circumstances which
were not in contml ﬂf the respund&nt‘ n:lnslructlon got deferred.
That even thougl’ tHE respoiident’ I%qu'fv:r'wi from setback due to
external circunistances, ﬂ!t_the-respnhdmt .managed to complete
the construction. -

n. The present complaint uf the qﬂmplﬂn‘ants has been filed on the
basis of incorrect undl'_'t'standi'ng -ﬂf tl:lf.' object and reasons of
enactment of the RERA, A2t 2015, The legislature in its great
wisdom, u ndemﬁ'anﬂing-the éataly,rtic role played by the Real Estate
Sector in fulfil eqds and demands for housing and
infrastructure u@ - nd ‘the :lhsem:e of a regulatory body

to provide professionalism and standardization to the said sector

and to address all the concerns of both buyers and promoters in the
real estate sector, drafted and notified the RERA Act, 2016 aiming
to gain a healthy and orderly growth of the industry. The Act has
been enacted to balance the interests of consumer and promoter by

imposing certain responsibilities on both. Thus, while Section 11 to
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Section 18 of the RERA Act, 2016 describes and prescribes the

function and duties of the promoter/developer, Section 19

provides the rights and duties of allottees. Hence, the RERA Act,
2016 was never intended to be biased legislation preferring the
allottees, rather the intent was to ensure that both the allottee and
the developer be kept at par and either of the party should not be
made to suffer due to act and/or omission of part of the other.
That in matter titled Anoop l{unmr Rath Vs M/S ShethInfraworld
Pvt. Ltd. in appeal no. ATWEWMDOIOBZZ vide order dated
30.08.2019 the Maharashtniﬂppﬂlﬁte Tribunal while adjudicating
points be considered while granting rellef.and the spirit and object
behind the enactment gi}F thEERA.J_’J;t EDll.'ih: para 24 and para 25
discussed in demuthé actual ﬁurp!:;s_'ie nl'ﬁiali‘l’:ﬁining a fine balance
between the rights and dities of the profiater as well as the
allottee. The [il; Appﬂ]lnm Tribunal vide the said judgment
discussed the aimand ﬂbjE-::t ufHEHﬁ Act; 2[]145

That the complamants are attemptlng to:seek an advantage of the
slowdown in the real estate sector, and itis apparent from the facts
of the present case that the main purpose of'the present complaint
is to harass the-respondent h'.r engagtng angd igniting frivolous
issues with ulterior motives to prmurlzu the respondent company.
Itis pertinent to submit that the complainants were sent the letter
dated 29.03.2018 informing of the completion of construction.
Thus, the present complaint is without any basis and no cause of
action has arisen till date in favour of the complainants and against

the respondent and hence, the complaint deserves to be dismissed.
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q- That, it is evident that the entire case of the complainants’ is

nothing but a web of lies and the false and frivolous allegations
made against the respondent are nothing but an afterthought,
hence the present complaint filed by the complainants deserves to
be dismissed with heavy costs.

r.  That the various contentions raised by the complainants are
fictitious, baseless, vague, wrong, and created to misrepresent and
mislead this Hon'ble Authority;-for the reasons stated above. That
it is further submitted thar,nt.-ﬁa ,&f the relief as prayed for by the
complainants are sustama];le, iu“'-the eyes of law. Hence, the
complaint is liable to'be dlsmmsaf.’l withimposition of exemplary
cost for wasting, the precious l:_.i’g?i_’;'hu_ﬂ’ efforts of this Hon'ble
Authority. Thaq.';[fié‘-pruﬁent compliint is &\utter abuse of the
process of law, and hencedesérvesto bhe distilssed.

Copies of all the relevant documents haye Eﬁen filed and placed on the

record. Their authentigity ismot in di:spute HL.I'.IEL‘E, the complaint can be

decided on the basis of thes-&uﬁdﬁﬁul,eﬂ dqmments and submissions
made by the parties. —> :

Written suhmls:-:tnns.ﬁle_d _h}r'th&-:mmplnlmm andirespondent are also

taken on record and-considered by the authority .while adjudicating

upon the relief sought by the complainant.

Jurisdiction of the Authority:

The authority observes that it has complete territorial and subject

matter jurisdiction to adjudicate the present complaint for the reasons

given below.

E.I Territorial Jurisdiction:

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate
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Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefore, this authority has complete territorial jurisdiction to
deal with the present complaint.

E.Il Subject-matter Jurisdiction:

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per ag:aqment for sale. Section 11(4)(a) is
reproduced as hereunder: -f’ '-;-: 5

M :- M
Section 11{4){a) : 5
Be responsible for-all. u!!llfgntfml. responsibilities
and functionsunder thmpmwnum of this Act or the
rules and regidations mude tharciinderor to the

allottees (a3, pep the agresmeng: }nr‘jﬂﬁ.}, ar to the
associatiqmofiullottess, as the.case may be, il the

cony Eyann all the apartmuents, plats arififidings,
as the cusi may be.t6i (e dilottees, or thegommon

areas Yoiithe agsociotion of dllotrees “ar the
competgnfautionty, as the case muy be,

Section 34-Funegians of the m&hndur

34(f) of the dﬂ]argﬂ'n‘ns__;gj_:unﬁ mlﬁp!mnce of the
obligations rmrmmt.rhrq:rqmdem the allottees
and the real estal®ugants lnder this Act and the

rules and ragulations frage thesudgr
50, In view of the pravisions of the Act quoted aliove, the authority has

complete jurisdiction. to  decide : the complaint regarding non-
compllance of obligations.by the prﬂmdtei:-lé'ﬂ.ﬁmg dside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

Findings on the objections raised by the respondent.

F.I. Pendency of petition before Hon’ble Punjab and Haryana High Court
regarding assured return
The respondent-promoter has raised an objection that the Hon'ble Hi gh

Court of Punjab and Haryana in CWP No. 26740 of 2022 titled as “Vatika
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Limited Vs. Union of India & Ors.”, took the cognizance in respect of

Banning of Unregulated Deposits Schemes Act, 2019 and restrained the
Union of India and State of Haryana for taking coercive steps in criminal
cases registered against the company for seeking recovery against
deposits till the next date of hearing,
With respect to the aforesaid contention, the Authority place reliance on
order dated 22.11.2023 in CWP No. 26740 of 2022 (supra), wherein the
counsel for the respondent[s)/a!lp‘;{ep[s] submits before the Hon'ble
High Court of Punjab and Har}'&nm-'ﬂtarevﬂn after order 22.11.2022,
the court’s i.e, the Real Estate 'Eﬂétﬂa&ry Authority and Real Estate
Appellate Tribunal are” ‘hot / p?ﬂceed?n:g with the pending
appeals/revisions that _ﬁﬁe hﬂ-t'!l'l pr!ﬂ:rm{f" And accordingly, vide
order dated 22.11.2[}1__.'-}.’?[1& Hon'ble’High' Count of Punjab and Haryana
in CWP no. 26740 of 2022 clarified that there is not stay on adjudication
on the pending civil iippealﬁ /petitions before the Real Estate Regulatory
Authority and they are<at liberty to proceed further in the ongoing
matters that are pending' mﬂththeni.Tﬁan!H*ant para of order dated
22.11.2023 is reproduced herelﬁ'ﬁélﬁﬂ?

“..It is poired Gut thie rﬁeﬂ is &psmgg on adfudication on

the pendingcivl appialefpetitions béfore the Real Estate

Ifugufqurﬂuﬂlwdg- of also ayarnss rhe Anvastigating

agencies and they grewelilerty o pengedd further in the

ongoing matters that are pending with them. There (s no

scope for any further clarification”
Thus, in view of the above, the Authority has decided to proceed further

with the present matter.
Findings on the relief sought by the complainants.

F.I. The respondent be directed to pay the amount of assured returns
due and payable by it to the complainant(s) for the last 36 months from
the date of filing of the complaint till the date of order to be calculated
atRs. 62/- per sq. ft. per month.
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F.Il. The respondent be directed to continue paying the investment
returns/monthly returns to the complainant(s) as per the terms of the
builder buyers’ agreement.

F.IIL. The respondent be directed to pay interest at the prescribed rate
on the unpaid monthly returns/investment returns to the
complainant(s), to be calculated from the date the monthly returns were
due till the date of actual payment.

The complainants are seeking unpaid assured returns on monthly basis
as per the builder buyer agreement at the rates mentioned therein. It is
pleaded that the respondent has not complied with the terms and
conditions of the agreement, Though, for some time, the amount of

il

assured returns was paid but Iii;;gjf;ﬁﬁ,;{ﬁg?espondent refused to pay the
same by taking a plea that thesnme;}fﬁhﬁt payable in view of enactment
of the Banning of Unregulated I.Jsmnsit-scliﬁmgs Act, 2019 (hereinafter
referred to as the hct'p_IQEZHiEf]_'._ dﬁng.aaéil'llﬁr..dé_i;igion of the authority
(Brhimjeet & Anr. Vs, My ;landmarl{ Apartm Ents'-I:'.'vL Ltd., complaint no
141 of 2018) it was Held by the suthority that it'hds no jurisdiction to
deal with cases of as§ured raturhs. Though in those cases, the issue of
assured returns was il*juﬁiqu I:-u_ﬁ_f_: aid i:.;.r .thﬁ't!pilder to an allottee but
at that time, neither the le.I].fail::__{:;:_'wé'rEh{‘_&ﬁ ghit .before the authority nor
It was argued on behalfiof the ai_i_nue&;-thr._r an the basis of contractual
obligations, the bullder {5 dhlfgaiié& to :'pa:.r-ihat amount. Thereafter, the
authority after detailed hearing and l;ﬂ__:r;sjds;'t'gtiqr; of material facts of
the case in CR/8001/2022 titled as E}éﬁrav Kaushik and anr. Vs. Vatika
Ltd. rejected the objections raised by the respondent with respect to
non-payment of assured return due to coming into the force of BUDS
Act, 2019. The authority in the said matter very well deliberated that
when payment of assured returns is part and parcel of builder buyer’s
agreement (maybe there is a clause in that document or by way of

addendum, memorandum of understanding or terms and conditions of
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the allotment of a unit), then the builder is liable to pay that amount as
agreed upon. So, it can be said that the agreement for assured returns
between the promoter and an allotee arises out of the same relationship
and is marked by the original agreement for sale. Therefore, it can be
said that the authority has complete jurisdiction with respect to assured
return cases as the contractual relationship arises out of the agreement
for sale only and between the same contracting parties to agreement for
sale. Also, the Act of 2016 has no prowision for re-writing of contractual
obligations between the partieg a5 he]xi by the Hon'ble Bombay High
Courtin case Neelkamal Realtoriélztéurﬁan Private Limited and Anr. V/s
Union of India & Ops, {suprﬂ] as| (uoted earlier. So, the
respondent/builder can't take a-plea th:at thére was no contractual
obligation to pay the;amuunt of assured rELu rs til the allottee after the
Act of 2016 came intay furr:e or that nﬂ.'h'-r agreemeut is being executed
with regard to that fagt, When there is an obligation of the promoter
against an allottee to pay't the amnunt af agsured returns, then he can't
wriggle out from that 51t|1at|un by I:a.kl.ng i plfa of the enforcement of
Act of 2016, BUDS Act 2019 or :«mjl" athier Iaw Section 2(4) of the above-

mentioned Act defines the word' ‘deposit' as an amount of money
received by way of an.advanee or _ll_'lﬂlfl-ﬁt‘ in any pther form, by any
deposit taker with a promise to return-whether after a specified period
or otherwise, either in cash or in kind or in the form of a specified
service, with or without any benefit in the form of interest, bonus, profit
or in any other form. Further, section 2(4)(1) deals with the exception
wherein 2(4)(1)(ii} specifically mention that deposit does not include an
advance received in connection with consideration of an immovable

property, under an agreement or arrangement subject to the condition
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that such advance is adjusted against such immovable properly as
specified in terms of the agreement or arrangement. In the present
matter the money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taki ng sale consideration by
way of advance, the builder promised certain amount by way of assured
returns for a certain period as agreed between the allottee and the
builder in terms of buyer’s agreement, MoU or addendum executed
inter-se parties. Moreover, the d&jmh]:gr is also bound by promissory
estoppel. As per this doctrine, th&ﬂm ;s that if any person has made a
promise and the promisee lias a;;ted_ on stuch-promise and altered his
position, then the permg{ﬁrum’i&g{ is bdum:l to.cgmply with his or her
promise. So, on his fa'ilﬁné to I’LII!:II'thEt rﬂiinmlhiﬁmnt, the allottee has a
right to approach the :auﬂ'luril;}rfar rﬂdréssdl ufﬁlsgrlevances by way of
filing a complaint. The:Act of 2019 dr:rL-E natcreate a bar for payment of
assured returns even after coming into dperation 45 the payments made
in this regard are protectad as pe?iﬁiﬁgﬁ 2@-]{1) (ii) of the Act of 2019,

Thus, the plea advanced by the raspnﬁdent is not sustamable in view of
the aforesaid re asuniﬂgind ms&ﬂtﬂdﬂbove

The builder is liable to pay that amount asagreed upon and can't take 3
plea that it is not liableto'\pay the amount of assured returm. Moreover,
an agreement defines the builder-buyer relationship. So, it can be said
that the agreement for assured returns between the promoter and
allotee arises out of the same relationship and is marked by the original
agreement for sale.

It is not disputed that the respondent is a real estate developer, and it

had not obtained registration under the Act of 2016 for the project in
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question. However, the project in which the advance has been received
by the developer from the allottee is an ongoing project as per section
3(1) of the Act of 2016 and, the same would fall within the jurisdiction
of the authority for giving the desired relief to the complainants besides
initiating penal proceedings. So, the amount paid by the complainants to
the builder is a regulated deposit accepted by the later from the former
against the immovable property to be transferred to the allottee later
on. In view of the above, the respondent is liable to pay assured return
to the complainants-allottees Intarmsﬂfthe builder buyer agreement
read with addendum to the saldag;ﬂgmtnt_

On consideration of dncunmnts_:{;mﬂahlae'uh ‘record and submissions
made by the complainant-apd thf Fs’pji;;r_’iﬁﬂn}';?ﬂf&_ authority is satisfied
that the respondent &;:1'31 fcnntravéri H?n:,i_;n.l_" the prayisions of the Act. The
agreement executed: between L‘-h’l:: ';Jﬂ.:rtiE'.i- on 02.06.2008, the
construction of the siihject finit was to be mmp!étfd'by 01.10.2010. The
assured return is payable to the allattees as'per glause 2 of the buyer’s
agreement dated 02.06.2&{1{?! Thep:umqterﬂhad agreed to pay to the
complainants allottee X 31,0010j_—|.§n':ﬁ1.fﬁrﬁtrl;-l}f basis till 30.09.2010 or in
event of delay in completion of the ;[m]ﬁ:tup to'the date of offer for
handing over of co i t epThereafter vide letter
dated 26.03.2018 HEIJRUE e itment charges to
X62/- per sq. ft. per month from the date of building getting operational.
As the building got operational in the last week of February, 2018, the
commitment charges payable against your premises shall be revised to
X62/- per sq. ft. per month from March 2018. It is matter of record that
the amount of assured return was paid by the respondent promoter till

September 2018 but later on, the respondent refused to pay the same
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by taking a plea of the Banning of Unregulated Deposit Schemes Act,
2019.

In the present complaint, the respondent has contended in its reply that
the respondent has intimated the complainants that the construction of
Block D is complete wherein the subject unit is located vide letter dated
26.03.2018. However, admittedly, OC/CC for that block has not been
received by the promoter till this date. The authority is of the view that
the construction cannot be deemed to complete until the OC/CC is
the said project. Admittedly, tﬁgmﬁﬂhdent has paid an amount of
338,75,000/- to the complmnanr:s ‘as aséur;ed return till September
2018. Therefore, conﬂdﬂﬁﬁng_ the f&cts uf the present case, the
respondent is directqii;_‘;_n-p ay the émnunt of assurgd peturn at the agreed
terms ie., 362/- per ﬁq. ft. pef month :fn:-m the flate the payment of
assured return has nopbeén paid Le, Septﬂlﬁhﬂr 2018 till the date of
date of valid offer of passession after obtaining OC from the competent
authority. ' .. -

Accordingly, the respondent Is difécted to ;pﬂj_-’ the outstanding accrued
assured return amourt till date Et-fhe agrﬁ':l:f rate'within 90 days from
the date of this orderafter aﬂjusfrngnt-u[uytﬂanding dues, if any, from
the complainants and failing wWhich that amdunt'would be payable with
interest @ 9.10% p.a. till the date of actual realization.

F.IV. The respondent be directed to apprise the complainant(s) of the
true and correct status of the project, “VATIKA INXT CITY CENTRE” in
Sector-83, Gurgaon, and share a copy of the “occupation
certificate/completion certificate” if so, issued for the project/tower of
the complainant, with the complainant

As per section 11(4)(b) of Act of 2016, the respondent/builder is under

an obligation to supply a copy of the occupation certificate to the
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complainants/allottees. The relevant part of section 11 of the Act of

2016 is reproduced as hereunder: -

“11(4) (b) The promoter shall be responsible to obtain the
completion certificate or the occupancy certificate, or
both, as applicable, from the relevant competent
authority as per local laws or other laws for the time
being in force and to make it available to the allottees
individually or to the association of allottees, as the case
may be.”

Even otherwise, it being a public document, the allottees can have access
to the it from the website of DTCP, Haryana.

F.V. The respondent be directed L gxecule a conveyance deed for the
unit of the complainant and o hapdover the physical/symbolic
possession of the unit booked by the complainant(s) to them, complete
and ready in all respects " N N

With respect to the conveyan_ta-d_éié&;éﬁhs} J7[D) of the BBA provides

that the respondent shall sell the'sald unit tb.thl? allottee by executing
and registering the cnmreya nce deed andalso &u'such other acts/deeds
as may be necessar}*.f&i Eunﬁrming ipan the a]ln_tte’e a marketable title
to the said unit free from all encumbrances,

Section 17 (1) of the Agt sMeals with ddties of promoter to get the
conveyance deed executed .:‘lndl.helﬂ.&rl!pmducud below:

“17. Transfer of title.-

(1). The promoter shall execute a registered
conveyance deed in favour of the allottee along
with the undivided proportionate title in the
common areas to the association of the allottees or
the competent authority, as the case may be, and
hand over the physical possession of the plog,
apartment of building, as the case may be, to the
allottees and the common areas to the association
of the allottees or the competent authority, as the
case may be, in a real estate project, and the other
title documents pertaining thereto within specified
period as per sanctioned plans as provided under
the local laws:

Provided that, in the absence of any local law,
conveyance deed in favour of the allottee or the
association of the allottees or the competent
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authority, as the case may be, under this section
shall be carried out by the promoter within three
months from date of issue of occupancy certificate”

The authority observes that OC in respect of the project where the

subject unit is situated has not been obtained by the respondent
promoter till date. As on date, conveyance deed cannot be executed in
respect of the subject unit, however, the respondent promoter is
contractually and legally obligated to execute the conveyance deed upon
receipt of the occupation certificate/completion certificate from the
competent authority. In view of i bﬂ#&, ﬂr,e respondent shall execute the
conveyance deed of the allnuel;l u‘qit ﬁh:hm 3 months from the valid
offer of possession after the. IEl:pipr uf the. OC from the concerned
authority and upon pavment of r‘m:[uisite stamp duty by the
complainants as per nm'ms of tbe Etatagﬂvemmi:m.

F.VI. The respondent be directed fo | reﬁmd a.ny amounts illegally
collected by it from ﬂm complalnants for dues of property tax.

F.VIL The respondent be restrained from demanding any amounts from
the complainant(s) at the time of offer nl' possession which do not form
a part of the agreements executed hEtWEEIIﬂ}E parties

The respondent shall nol‘drarge :my':h!ng {rom the complainants which

is not the part of BBA executed' hﬁmeen t?!e partles

Directions of the authﬂﬁtjf »,

Hence, the authority hereby passes this order apd issues the following

directions under séction 37" of 'the At to\ ensure compliance of

obligations cast upon the promoter as per the function entrusted to the

authority under section 34(f):

a. The respondent is directed to pay the amount of assured return at
the agreed terms i.e., X62/- per sq. ft. per month from the date the
payment of assured return has not been paid i.e., September 2018
till the date of date of valid offer of possession after obtaining OC

from the competent authority.
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b.

The respondent is directed to pay the outstanding accrued assured
return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any, from
the complainants and failing which that amount would be payable
with interest @ 9.10% p.a. till the date of actual realization.

The respondent shall execute the conveyance deed of the allotted
unit within the 3 months from the valid offer of possession after the
receipt of the OC from the co m:erned authority and upon payment
of requisite stamp duty as- [!-EI-" r’lﬂm]s of the state government.

The respondent shall not -:ha:nge:an}'thmg from the complainants
which is not the part.ofalie hl:ﬂl_d_el' buyer agreement.

A period of 90 daﬁ i's_gfvEn; to I.'I}E_;EFLpund.um to comply with the
directions given'in this orderand fatling whichilegal consequences

would follow. |

29. Complaint stands disposed of.

30. File be consigned to registry.

|.; | f?___
(Ashok Samgwan) APl ~  {Vijay Kumar Goyal)
Member - . Member
/ 4}}\,\, lev -
- (Arun Kumar)
Chairperson

Haryana Real Estate Regulatory Authority, Gurugram

Date: 07.01.2025
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