¥ HARERA

o)

Complaint no. 7338 of 2022 and |

et ed GURUGRAM another |
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
lDate of decision: | 07.01.2025 |
NAME OF THE VATIKA LTD.
= BUILDER
PROJECT NAME VATIKA INXT CITY CENTER
S. Case No. Case title ' APPEARANCE
L_No. SA5S _
1. | CR/7338/2022 Pooja Punihini V/s Sh. Harshit Goyal
Vztﬂh'mmw_d‘ Sh. Ankur Berry
2. | CR/7339/2022 Terloch Singli Putihani/s | Sh. Harshit Goyal
f\ V?tlka I'.Ilm[tEd Sh. Ankur Berry
' CORAM: | (|
| Shri. Arun Kumar Chairperson |
' Shri. Vijay Kumar Goyal ' ‘Member |
 Shri. Ashok Sangwan " .| F N Member |

. ORDER
This order shall dispose of both the complaints titled as above filed before
this authority in Ferm  GRA under rSeCh

of the Real Estate
(Regulation and Development) Act. 2b1% ( dr¥inafter referred as “the
Act”) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (hereinafter referred as “the rules”) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all its obligations,
responsibilities and functions to the allottees as per the agreement for

sale executed inter se between parties.
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%@A Complaint no. 7338 0f 2022 and |
) GURUGRAM another

The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the projects,
namely, ‘VATIKA INXT CITY CENTER' being developed by the same
respondent promoters i.e., M/s Vatika Ltd.

The details of the complaints, reply to status, unit no., date of agreement,
& allotment, due date of possession, offer of possession and relief sought

are given in the table below:

Project Name and Location NXT Clty Centre”, Sector 83, Vatika India |
2 I!:&“y_:_ﬁ;l._‘iifiugmm. Haryana.

e b [t

Assured return clause RUTET ™y |
The broad terms of assured fptirn are.as upder|

A) Assured monthlycommipmiens af Bs 13435/ sy, /& payable till completion of
the project.  J S T A \

B) Past completign,of the project an amount equiValint to Rs. 120/- sq. ft. super
areq of the unitper month shall be paid es m'tn miltted return from the date of
complétion of Epﬂsi'nmum'c'a;" the safd Linkit forup }h: 36 months or till the said
unit is put on ensewhighever (s garfier £~ 1

OC: Not obtained . '
Offer of possession: Not offered

1.

| S |

=

“Comp no. . 'CR/7338/2022 |  CR/7339/2022 |
. ' = BELY
- = LM e
Application dated | A B2 » 27.07.2015
[pg. 33 of reply] " |pg: 16 of complaint] |
| Acknowledgement “1 11 04.1_1'.20.1:5 ) J T 06.10.2015
letter “ |~[pg. 18-of complaint] IPe.17 of complaint)
Date of BBA Not executed Not executed |
' Unitno.andarea P-388 admeasuring | P-364 admeasuring 500 |
500 sq. ft. sq. ft. ‘
[ng. 18 of complaint] | |pg. 17 of complaint] .
Due date of possession | Cannot be ascertained | Cannot be ascertained |
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%

| Total sale | TC: X 34,38,600/- TC: X 34,38,600/-
consideration  and ‘ AP: % 34,38,600/- AP: % 34,38,600/-
amount pald
Assured return paid 324,12,843/- till | % 25,63,376/- till October

October 2018 2018

1. Direct the respondent to pay pending monthly assured return. i

2. Direct the respondent to pay DPC from due date of possesston till actual physical
possesslon.

3. Direct the respondent to execute the conveyance deed of the booked unit in favour of
complainant.

4. Toimpose the penalty upon the respondent company for non-registration of real estate
project in question vatika towers with authority.

[Mote: In the table referred above u.-rl;l:q. abbreviations have been used. They are elaborated

e JF e I
as follows: s ora, |

TC: Total consideration SR L
AF: Amount paid by the allottee{s) 1

4. Ithas been decided tu-i?&iﬂ the safd f:_u_mg__lmnh_aﬁ an application for non-
compliance of ﬁtﬁtﬂfﬂry “obligations .l.'.in" the part of the
promoter/respondent in' terms of| Section 34[[] of the Act which
mandates the autlil:rr]tjir to ensure mmpli anecelof the obligations cast upon
the promoters, the gllottees and the real pstate agents under the Act, the
rules and the regulatioié made théreurnes,-

5. The facts of all the comﬁ!ﬁiﬁi’s:_fﬂiﬂ h}lrhe complainants/ allottees are
also similar. Out of the above-mentioned cases, the particulars of lead
case CR/7338/2022 titled ~ as " Pooja Punhani V/s
Vatika Limited. are bemg taken into c0n51derat10n for determining the
rights of the allottees qua delay possession charges, quash the
termination letter get executed buyers’ agreement and conveyance deed.

A. Unitand project related details

6.  The particulars of unit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, date of

buyer’s agreement etc, have been detailed in the following tabular form:
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another
CR/7338/2022 titled as Pooja Punhani V/s
Vatika Limited.
'S.No. | Particulars Details
1. Name of the project Vatika Tower, Golf Course Road,
Gurugram, Haryana
2. Acknowledgement 04.11.2015
letter [Page 18 of complaint]
3. Date of builder buyet; ‘:Jﬂfﬁ;{ﬁecuted
agreement =
4. Unit no. and size Priority no. P-388 admeasuring 500 sq.
1A e
- | ft. (superarea)
2| ._Pa e 18 of complaint]
5. Assured re ‘ms of assured return are
as per lettg
04.11.20 nthiy commitment of
- §q. ft. payable till
of the project
pletion of the project an
uivalent to Rs. 120/-
per area of the unit par |
shall be paid as committed
rm from the date of
? of construction of the
al or upto 36 months or
HAF [ .ﬁ’gﬁhf unit is put on lease
P a—wh:c.'rﬁwr.fs earlier.....
GU R U L[Note { (IF \L&klble] Page 18 of
complalnt
6. Possession clause N.A
7. Due date of possession | Cannot be ascertained
8. Total sale consideration | Rs. 34,38,600/-
(Page 33 of reply)
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Complaint no. 7338 of 2022 and |

b GURUGRAM another
9, Total amount paid by | Rs.34,38,600/-
the complainant (As alleged by the complainant at page
| 10 of complaint) —
10, Occupation certificate Not obtained
11. Offer of possession Not offered =
12. Amount of assured | Rs.24,12,843/- |
return paid by the
respondent  to  thej .
complainant till Ol:tu];!erl = Ry
2018 = liiFage 39 of reply]|
B. Factsofthe complaint

The complainant has subimitted s nndﬂF'.

d.

That the complmnﬁut is Illunte‘iat faﬂn;tge ol the real estate project
Vatika Towers ﬂtl_mtnd at 'Gﬂlf Eg_p rse Rnaﬂ. éurugram developed by
respondent cofiipany. [~ | Y o

That the resp ﬁl’lﬂent cmn;mn}v is @ real mdevelopment company
and is engaged in dﬂvalﬂpment of muftiple redl estate projects across
Gurugram. i h cGY "_ ”

The com pla]nan.t sugmltted‘*ﬁ[?;mn Form dated 05.09.2015
with respondent mmﬂlan}' for booking of a unit at commercial real
estate nameGUT { %jnc—mr; !m{uated on golf course road,
Gurugram. - y

The respondent company issued Allotment Letter dated 04.11.2015
in favour of complainant confirming allotment of Unit No P-388
measuring 500 sq ft in real estate project namely Vatika Towers
situated on golf course road, Gurugram.

As per clause (a) of the Allotment Letter dated 04.11.2015, the

respondent company was liable to pay assured return amount of Rs
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133.33/- per sq ft per month to the complainant from the date of
issuance of Allotment Letter till the date of completion of
construction of booked unit. The respondent company had failed to
pay the promised assured monthly commitment from the month of
August 2018 till date.

f.  As per clause (b) of the Allotment Letter dated 06.10.2015, the
respondent company was also llable to pay assured return amount
of Rs 120/- per sq ft per. mﬁﬂ'-’th Ih"l:he complainant from the date of
completion of constructlm‘l nl’ hrm"lmd unit till 36 months or till the
booked unit is put tofease whi-.n:heueris earller.

g. The respondent was aisu Im'hlu I.'L'l r.‘lﬂlhfer pmnessmn of the booked
letter. Therefﬂre. the due d’dt! uf de]fvﬂ}' of possession was
04.11.2018. The respondent has fillﬂd to bffer lawful and legal
possession of !'.'|1E hﬂ-ﬂkﬂd linit 3It;ng w1th Dtcupatlon Certificate till
date. _r:.__: Ty, \ %

h. That the complainar;"c‘T'tlaE Iiﬁ%d'?ﬁs hard-earned money in the
booking of the.unit in the projecf in cjuestion on the basis of false
promises made by the respondent at in order to allure the
complainant. However,'.the-'respontient~,has failed to abide all the
obligations of him stated orally and under the Builder Buyer
Agreement duly executed between both the present parties.

I Therefore, the present complainant is forced to file present
complaint before this Hon'ble authority under Section 31 of Real

Estate Regulation and Development Act, 2016 read with Rule 28 of
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T AW

10.

Complaint no. 7338 of 2022 and

Haryana Real Estate (Regulation and Development) Rules,2017 to

seek redressal of the grievances against the respondent company.

Relief sought by the complainant:

The complainant has sought following relief(s):

a.

Direct the respondent to pay pending monthly assured return of
X133.33/- per sq. ft. accrued from the month of August 2018 along
with interest to the complainant.

Direct the respondent to pa}* D:FIE',, from due date of possession till
valid offer of possession &Iﬂﬂgwﬁ oC.

Direct the respondent to Execute Ihe conveyance deed of the booked
unit in favour of LﬂﬁtpininmrL

To impose the: panaln upﬂn rhe res'qu.’ndent company for non-
registration &I"._ r_e;al estate pr0]ect in qlieshqn vatika towers with

authority

On the date of hearing, the authority explained to the respondent

/promoters about the cont:;wenﬂuns asalleged to have been committed

in relation to section 11(4) Ta} of. ﬂw APt to plead guilty or not to plead
guilty.

Reply by the resp C;u
The respondent ha sBiUe@xRAMe following grounds:

a.

That in the year 2015, the complainant, learned about the
commercial project launched by the respondent under the name and
title ‘Vatika Towers’ (now, Vatika INTX City Centre) and repeatedly
visited the office of the respondent to know the details of the said

project.
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b. That after having an interest in the commercial project being
developed by the respondent, the original allottee vide an
application form dated 05.09.2015 tentatively allotted a unit
tentatively admeasuring 500 sq. ft. for an amount of
X 34,38,600/- on free will and consent, without any demur
whatsoever. Thereafter, considering the future speculative gains,
the original allottee, in Gctubc-r 2015, at her own will made the due
payment towards the agr&l.’.ﬁ: 55[& tonsideration of the said unit with
the sole intention of mak{pgj.m;hme from the same.

c.  That thereafter, the edmplainant wasallotted a priority no. P-388 in
the said project It 'Is perﬁz‘lent tﬂ m&miun that complainant was
aware of terms nnﬂ conditions under the ‘I,!‘ﬂresald allotment and
only upon bEing salliﬂﬂl wjlh' \edch and @very term, agreed to
execute the same with: frEvE will and -.l:unaent.

d.  That the Complainant was ﬁ..lH}.-' awuj:e"ﬂf the fact that the execution
of the Buyer's Rgr«eemﬁnﬁﬂ the &ﬁeﬂq:e of the said allotment. It is
submitted that the Rﬁpﬂndmw ﬁpprnached the Complainant in
order to get ﬂmIBu}Fer ::1 wmnemmteﬂ but the same was
delayed at the end of the L'[lrnplﬂinant for one or the other reason,

e. Thatthe unit 4f the Cp mpla_inam Wi§ temtative and subject to change,
as was categorically agreed between the Parties in terms of the
Application form. It is further submitted that the sale of the said unit
is subject to force majeure conditions and the said clause has been
duly accepted by the Complainant without any demur or protest.
That as per clause 19 of the Application form, The Intending Allottee

agrees that the sale of the premises is subject to force majeure clause
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which inter alia include delay on account of non-availability of steel
and/or cement or other building materials, or water supply or
electric power or slow down strike or due to a dispute with the
construction agency employed by the Company, civil commotion or
by reason of war or enemy action or terrorist action or earthquake
or any act of God or if non delivery of possession as a result of any
notice order, rule or notification of the government and/or any other
public or competent aumuﬁgj‘q ?;;anr any other reason beyond the
control of the Ccrfmpan;i,ar Eﬂ’d _[,n any of the aforesaid events the
Company shall be EnﬂtTEd t re;m:mable extension of time for
delivery of possession¢f the said prﬂmiﬁes.. That the construction of

the said prolectgutdela}re:l-due ko the ¢ rﬂﬂlﬂﬂﬁ beyond the control of
™ | oy |

| b

f.  That at this sbagﬂ itis ﬂatanﬂmr:ai tol high]tght that the complainants

the ReSpondxinL '

are trying to mhlc.ad this Hun"i:lle n:-urth}* concealing facts which are
detrimental to ﬂli:s tﬂmgiﬂ!ﬂl' ﬂ’t ha.n’d Ahat the application form
executed between the partiés O 05 09.2015 was in the form of an

“investment aip;_ili::atiun’:‘._ﬂ'hnt-ﬂ]: complainants had approached
the respondent as an_investor :li:_rnl_c:ing fqr certain investment
opportunities, Iﬂ'érgfﬁl‘fe,ltjfé allbtment'af the said unit contained a
“lease clause” which empowers the developer to put a unit of
complainants along with the other commercial space unit on lease
and does not have “possession clauses”, for physical possession.
Hence, the embargo of the Real Estate Regulatory Authority, in
totality, does not exist. That it is also most humbly submitted that

the present complaint is not maintainable and the complainants

Page 9 of 29
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herein has no locus standi. The complainants merely seek to earn
profits.

g Thatin any case whatsoever, the aspect of leasing of the unit and the
investment of the Complainant cannot be dealt with by this Hon'ble
Authority. Regardless, at the utmost bonafide, the Hon'ble Authority
is most humbly appraised by the fact that the Respondent had been
rightly obliging with the payments of committed returns to be made
by it. That it is submitted th the Respondent vide its letter dated
04.11.2015 has acknowlﬂd&d “i:he receipt of the application form
and further it was.clearly afpprised to the Complainant that the
Respondent shall | put on Jease the sald premises which clears the air
that the Cum?lainant Is -nat an ﬂllﬂttEg bui an investor who has
booked the sdldﬂ whit in order; fo éarn rmrt;ﬂ lnc-:rme at the behest of
the RespondEn'I'. Thatthe t‘:upj' of the letter dated 04.11.2015 issued
by the Respondent.is already an nexed wlth the complaint.

h. That it is humbly*sulimitted :h-l.'l"'nre ﬂ"IF‘HOI’l ble Authority that the
Respondent was alwa}fswnmpt in makmg the payment of assured
returns as agreed at, ﬂ'lf.' time thﬂﬂFﬁg of the said unit. It is not out
of the place to mention that t'he Respnndent herein had been paying
the committéd Feturh® of Rs. 66,665/ for every month to the
Complainant without any delay since October 2015 till October 2018
(i.e, for 36 months). It is to note that as on 18.10.2018, the
Complainant herein had already received an amount of Rs.
24,12,843/- as assured return as agreed by the Respondent as per
the aforesaid allotment. However, post October, 2018, the

Respondent could not pay the agreed Assured Returns due to change
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in the legal position and the illegality of making the payment of the
same.

. That it is humbly submitted before the Hon’ble Authority that the
respondent was always prompt in making the payment of assured
returns as agreed under the agreement. It is not out of the place to
mention that the respondent herein had been paying the committed
return ofX 66,665 /- per month to the complainant without any delay
since October 2015 till ﬂﬂﬁhér'Z{IIB It is to note that as on
18.10.2018, the complamanﬁh&?ﬁin had already received an amount

1""!'-

of X 24,12,843/- as, &rﬁﬂure‘d return s agreeﬂ by the respondent as
per the aforemenﬂuhad aIIntmeat:Huwwm, post October, 2018, the
respondent t.uultl not pay the. agrm.-d assred returns due to change
in the legal ppsjﬁqn and the ijlegalft;r of m_a_llqng the payment of the
same. _ i I '

j. That the Comﬁﬁinﬂn: 1s praving for the relief of "Assured Returns”
which is beyond ‘the’ lpﬂ&diﬂfun that this Ld. Authority has been
dressed with. That fronf’ th&hart-ﬁt*rusal of the RERA Act, it is clear
that the sald Artpm_vfﬂes-fuf three kifts sremedies in case of any
dispute hetween 2 El'éve;inﬁer' Eﬁlél‘ Allottee with respect to the
development' o[’ Ehe p’j&ﬂjgﬂ as | per the Agreement. That such
remedies are provided under Section 18 of the RERA Act, 2016 for
violation of any provision of the RERA Act, 2016. That the said
remedies are of "Refund” in case the allottee wants to withdraw
from the project and the other being “interest for delay of every
month” in case the allottee wants to continue in the project and the

last one is for compensation for the loss occurred by the Allottee.
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Thatit is relevant to mention here that nowhere in the said provision
the Ld. Authority has been dressed with jurisdiction to grant
"Assured Returns".

k. That the non-payment of assured return post October, 2018 as
alleged by the Complainant in her complaint is bad in law. It is
pertinent to mention herein that the payment of assured return is
not maintainable before the Ld. Authority upon enactment of the
Banning of Unregulated DEp-uxits Schemes Act, 2019 [BUDS Act).
That any direction for pai.-m&nt of assured return shall be
tantamount to violatitin of the prn visl“uus of the BUDS Act. It is stated
that the asaured rm&s ar asﬁur‘eﬂ rentals under the said
Agreement, Clﬂaﬂ}fﬂttﬁlctﬁ the definition of "deposit™ and falls under
the ambit of ‘*Uangulated Deposit Schem& Thus. The Respondent
was barred underﬁecﬂun:i af HHDEM}’ frum making any payment
towards ﬂiiSl.H‘Eﬂ_l:_'El‘.‘l._lEI‘l in p_urs;uar;@;e to ah "Unregulated Deposit
Scheme”. .

l. It is imperative to mentionthat the issue pertaining to the assured
return is alreagy. Pendlngfﬂ}:ad[udi@ﬂnn bhfm e the Hon'ble Punjab
and Haryana Htgh Court, Whermn “the Hon'ble High Court In the
matter of 'Vatika Limited ve. Union of Indfa and Anr' in CWP No.
26740 of 2022, had issued notice to the Respondent Parties and had
also restrained the competent authorities from taking any coercive
actions against the Respondent in this matter in criminal cases for

seeking recovery against the deposits till the next date of hearing.
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m. That it is also apropos to bring into the knowledge of the Ld.
Authority that an Appeal bearing no. 95 of 2022, titled as Venetian
LDF Project Limited vs Mohan Yadav, is

n. already pending before the Hon'ble Haryana Real Estate Appellate
Tribunal (HREAT). Wherein, the Hon'ble Tribunal vide order dated
18.05.2022, has already stayed the order passed by this Hon'ble
Authority, granting the relief of assured return in favour of the
allottee. 3 4 2

0. That moreover, very rer:m@v l:m. 03.02.2023, the Ld. Tribunal had
taken cognlzance ofthe ahb?e-mﬂnﬁnned case before the Hon'ble
High Court and Hafl dﬂfﬂi‘fﬁﬂ HSEIFfrﬂm hmnng the arguments and
adjourned the matter in light of the same pending before the High
Court.

p. That the Compfimn,zmt cannog ldeT thagarh of said the allotment,
seek enforcement.oh specific pperformdnge f an Investment Return
Scheme before this Hon'ble-Authority, which is specifically barred
and banned under Section E-EFT;I'I*:E BUDS Act, hence the present
complaint dedmfdlsreﬁissﬁl,ﬁ : ,m th‘ifrngan:l is placed on the
order dated 19,04, EDEE passed I:ux ﬂ-ua L D" strict Court Guru gram
in the matter titled as Naresh Prasad vs. M/s. Vatika Ltd. and Anr.
(CISNO. 338 of 2022).

g. Thatitis specifically mentioned under Rule 2(1)(C) what is included
in the meaning of deposits along with other transactions which does
not constitute deposits. Under sub rule (1)(c)(xii)(b) of Rule 2 of the
Deposit Rules, an amount shall not be termed as deposit if received

in advance, accounted for in any manner whatsoever, in connection
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with consideration for an immovable property under an agreement
or arrangement, provided that such advance is adjusted against such
property in accordance with the terms of the agreement or the
arrangement.

However, explanation to Rule 2 (1) (c) clearly states that any amount
received by the Company as instalment or otherwise, from a person
with promise or offer to give returns, in cash or kind shall be treated
as a deposit. Therefore, it Immédiately requires compliance with the
rules of MCA and releva&tpmvisiﬂns of the Companies Act to take
prior approval thnn!’accE}:lhngsucﬁ l:leosns failing which punitive
actions will folh;ﬂ,*.'T - : . +"‘H el .

That as per sub yulé (1 Vo) (xil) [b] of Huie 2 of the Deposit Rules, no
advance shall be termed-as depasitwhi?h is received and adjusted
as cﬂnmderaﬁnn for-an |mrrg€wabte *T;umbmzly under an agreement.
However, exp]anatihn of Rule 2(1) {c]r sp-edﬁcally states that is the
advance/instalment rEl:E“.lvﬂd with a'promise to give returns shall be
termed as Deposit and"the.Depogitor will be under obligation to
comply with ag givﬁ:l} I.mc{gn E%luhm TL'I of first schedule of the
BUDS Act. In case of non- mmpﬂance of norms of MCA as per first
schedule, the sifiie shall be teriiéd as'unregulated deposit schemes.
That column III of first schedule of the BUDS Act defines the various
kind of deposit along with their regulators under column L If any
deposit as per Schedule I of BUDS Act fall under regulated deposits
then company is not in violation of the BUDS Act. However, if deposit

is not in compliance with the procedure laid down under the

Companies Act, the Company would be not only in violation of the
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Complaint no. 7338 of 2022 and

provisions of the Companies Act but also under the BUDS Act and
therefore will be exposed to penal actions under Section 76A of the
Companies Act and deposit being unregulated will also fall foul and
liable to be tried under penal provision of the BUDS.

Therefore, if Depositor accepts any deposit, it immediately required
to take prior approval from the Regulator as mentioned under
Schedule I of the BUDS Act. And therefore, for the present matter, the
Regulator shall be Ministry ¢f Gorporate Affairs as provided under
last entry of Schedule [ ,T_'?i;mfgt:ﬁre. if the Respondent continues
paying the Assured ﬂeturr}s*whzch, is depaosit as per the relevant
provisions of the Eﬂmpaﬂlei ﬁrt*ﬂnﬁ EjJDS Act, the same will be
contraventinn-'hffhé.pruﬁi;idﬁs'ﬁf the ActSdnd the Respondent will
be exposed ta 'E_Ee penal provisions thereunder,

In the present r.:ase, if the relief of SF_I-Eﬂf-i{:-ﬁEI‘f ormance was sought
before a civil t:ﬂnfrt.. "H.rl'l:tl:h J_;EI]'D!}E has l‘i}_l'.lé,_j:lfl"iﬁﬁiction to grant relief in
accordance with lﬂ’brﬂpéﬂﬂf' HEIl’élf'..r'll_fh' 1963, it would have been
compulsory to plead ant‘prove reatfiness and willingness and other
statutory premnrl!‘.lhﬂﬂs for ﬁ'te‘gmnt\uf spemﬁc relief, and the above
admission would have heen ]'ataI to the grant of specific relief. In
such circumstafices, eatertalning this kdnd of 3 complaint for specific
performance under the Act, 2016 is nothing but permitting the
Complainant to do indirectly, what he could not do directly, and the
same ought to be nipped in the bud by the authority. Therefore, the
Ld. Authority not being a civil court could not assert to itself the
jurisdiction to grant specific performance of the "assured returns”

which is a relief under the Specific Relief Act, 1963
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W.

Complaint no. 7338 of 2022 and

That it is pertinent to note herein, that nowhere in the said provision
the Ld. Authority has been vested with jurisdiction to grant assured
returns or any other arrangement between the parties with respect
to investment and returns. Therefore, the complaint is filed with
grave illegalities and the same is liable to be dismissed at the very
outset and the complainants directed to file pursue their complaint
before the clvil court for any dispute arises from the agreement
pertaining to assured I'Etl.l.i'l.:i.f

Also, the construction ﬂf tha 'E;El_ld project was hindered by the
circumstances beyand the tﬂ*ﬂ!rﬂl Df'ﬂ'.l:E respondent. And in case the
construction is dEIa_w;-d due to ku'ﬂ'l “'ﬁ}rc"a ma]eure * conditions the
respondent was Enmled ff.:ir Extﬂnﬂlnn nf &me period for completion.
The force ma}eure conditions sugh as: NG orders in the year 2015
restraining the: dluselwhtrtes more than‘ ].ll:l years to ply on roads of
NCR & Delhi, NJGT m‘d@rﬁ in }'{HJ' lﬂlﬁfﬁti"aining the stone crushers
to operate, NGT urd:ﬂ; uf‘Hwerﬁ'ﬁm', pn:hlbltmg construction work
for a period of 1 week'and thereafter lockdown imposed by the
government dll.lﬂr to, uuth:qﬂk of C?jﬂ'D ,E'! caused hinderance in
carrying out smuuth mlmtmfgl'nn a:tnr{her; at the project site.

11. Capies of all the reléVant dﬂcﬂmdn_lﬁ lmﬂ! been filed and placed on the

12.

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the parties.

Written submissions filed by the complainant and respondent are also

taken on record and considered by the authority while adjudicating upon

the relief sought by the complainant.
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Jurisdiction of the authority

The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Reguler_[:gr@r;ﬁﬁ;j?hrity, Gurugram shall be entire
Gurugram district for all purpusea‘ln the present case, the project in
question is situated Wél‘h.iﬂ the planmng area of Gurugram district.
Therefore, this auth nrll;}!h_as tﬂm*]ﬁete ﬁrﬁtﬂﬁal jurisdiction to deal with

r.v-—_-J

the present complaiur.
E. 1l Sub]ect-malter_h_l_rlsdlctiun_

Section 11(4) (a) af the Act, 20016 pravides thai the promoter shall be
responsible to the allb lleﬁs as per @ g,rﬂenﬁant forsale. Section 1 1{(4) (a) is

reproduced as herr:undqrt

Section 11(4) (a) -

Be responsible for all ghligatigns, respansibilities and functions
under the provisions of this Act or the rifles tnd regulations made
thereunder or to the'allottées as per-thengreamant for sale, or to
the associatiomof ﬂHﬂﬁPﬁ as the ease may be. nH whe conveyance
of all the npnﬂmm fur:."i or .l:uh‘dﬁrgafﬂﬂ.&r cysemay be, to the
allottees, or the commaon ares torthe amoriatian of allottees or
the competent authority, as the case may be.

Section 34-Functions of the Authority:

34(f) to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act
and the rules and regulations made thereunder.

16. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be
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decided by the adjudicating officer if pursued by the complainants at a

later stage.

Findings on the objections raised by the respondent.

F.I. Objection regarding maintainability of complaint on account of
complainant being investor

The respondent took a stand that the complainants are investors and not
consumers and therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under section 31 of the
Act. However, it is pertinent mr}'pbqthﬂ any aggrieved person can file a
complaint against the pron_‘::plq-ﬂj.rf_ if 'he contravenes or violates any
provisions of the Act or nules ,f-.'-i' 'nguhtiﬁns made thereunder. Upon
careful perusal 0fd|!ﬂ1—E farm; amd ﬂﬁn}&fﬁuhﬁpf the allotment letter, it is
revealed that the -:umpl.imantls b-uyer and l'huj' Have paid a considerable
amount to the rf'.spnndent-nromoh.: towiards plrchase of unit in its
project. At this stagﬂ;litis Empunam (0 stress l.l,pun the definition of term
allottee under the Aﬁt ,t:hEﬁm is rep:ucllxet[» heiow for ready reference:

“2(d) "allottee” h.{‘eﬂj‘ﬂm :u;.- r.m.* E.ffﬂ‘[lbfﬂjﬂff means the
person to whom a plot, ap&uﬂqﬂj.m'fbmldmg, as the case
may be, has been allottey, sold (whether as freehold or
leasehold) B Btherwise, 5#:1?"-1_@7211’ dthe, promoter, and
includes the person Wwha Subseque },u;mufrm the said
allotment theough sule, n'ugtsjﬂr e otherwise hut does not
include a person to Whim sith plul.':. ﬂpﬂf;mm: pr building,
as the case mdy be'is ghvesr'on'rene”

In view of the above-mentioned definition of "allottee” as well as all the
terms and conditions of the buyer's agreement executed between
promoter and complainant, it is crystal clear that the complainant are
allottee(s) as the subject unit was allotted to them by the promoter. The
concept of investor is not defined or referred to in the Act. As per the

definition given under section 2 of the Act, there will be “promoter” and
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“allottee” and there cannot be a party having a status of "investor™. Thus,
the contention of the promoter that the allottee being investor are not
entitled to protection of this Act also stands rejected.

F.II. Objection regarding delay due to force majeure circumstances.

The respondent in its reply has contended that force majeure conditions
such as: NGT orders in the year 2015 restraining the diesel vehicles more
than 10 years to ply on roads of NCR & Delhi, NGT orders in year 2016
restraining the stone E!‘u.‘ih_l_a'l_'ﬁ;ﬂ.'t' iﬁggg‘ate, NGT orders in November
prohibiting construction woﬁk'-‘?hi; 'i'hi:teriod of 1 week and thereafter
lockdown imposed by the gof.rﬂmment tile to outbreak of COVID-19
caused hinderance in cnrr;,nng oit mﬁnl.h Eunstructlon activities at the
project site. ' = x

The events such :i.%,'}lﬂ_n’ble Supreme Court of India to curb pollution in
NCR, various orders p’iﬁ&d by HGT EPGA eto., were for a shorter
duration of time and’ wene not :uqhnnaus hemg annual feature. Further,
all the orders refe rrfrd it hy I;he Fﬂpuqﬂnm‘ are after the lapse of the due
date of possession as agreed hEtWBEﬂ the parties and one cannot be
allowed to take admtage af his own, m'n'ﬂg

Accordingly, the res;:mndent E ul:rliuated to deilver the possession of the
unit within the t1me :Igﬂemi thvEen the pﬂrﬁﬂﬁ regartless of unforeseen
events or stay orders. Thus, the promoter-respondent cannot be given
any leniency on based of aforesaid reasons and plea taken by respondent
is devoid of merits.

F.III. Pendency of petition before Hon'ble Punjab and Haryana High Court
regarding assured return
The respondent-promoter has raised an objection that the Hon’ble High

Court of Punjab and Haryana in CWP No. 26740 of 2022 titled as “Vatika
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23.

24.

Limited Vs. Union of India & Ors.”, took the cognizance in respect of
Banning of Unregulated Deposits Schemes Act, 2019 and restrained the
Union of India and State of Haryana for taking coercive steps in criminal
cases registered against the company for seeking recovery against
deposits till the next date of hearing.

With respect to the aforesaid contention, the Authority place reliance on
order dated 22.11.2023 in CWP No. 26740 of 2022 (supra), wherein the
counsel for the respondentfsﬂégp'&ee{s) submits before the Hon’ble
High Court of Punjab and Harjfana, ﬂ'aat even after order 22.11.2022, the
court’s ie, the Real Estate H&guiatnr}* Authority and Real Estate
Appellate  Tribunal’ “dre nnt bﬂdmﬂcﬂng with the pending
appeals/revisions Ifh;lt I:mw:- heen preferred.” And‘m.cordmgly, vide order
dated 22.11.2023,the Hon'bleHigh Couit ufPun]ah and Haryana in CWP
no. 26740 of 2022, clarified that there is not stay on adjudication on the
pending civil appEﬂ]s{pnuﬂﬂns bﬂfﬂr& thﬂ' [Real Estate Regulatory
Authority and they are 4t IIbEﬂ‘y to. _'FI'I:DI:EEd further in the ongoing
matters that are pending With- them The relevant para of order dated
22.11.2023 is reproduced herein_'belbw:__

“..it is pointed out that there is no stay on adjudication on
the pending civil appeals/petitions before the Real Fstate
Regulatory Authority _as .also | against| the investigating
agencies and they are at liberty to proceed further in the
ongoing matters that are pending with them. There is no
scope for any further clarification”

Thus, in view of the above, the Authority has decided to proceed further
with the present matter.
Findings on the relief sought by the complainant.

G.1, Assured return.
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26.

The complainants are seeking unpaid assured returns on monthly basis
as per the acknowledgement letter at the rates mentioned therein. It is
pleaded that the respondent has not complied with the terms and
conditions of the said acknowledgement letter. Though for some time, the
amount of assured returns was paid but later on, the respondent refused
to pay the same by taking a plea that the same is not payable in view of
enactment of the Banning of Uan*"’U]atL‘d Deposit Schemes Act, 2019
authority (Brhimjeet & Anr. \Fﬁ wﬁ* Landmark Apartments Pvt. Ltd,
complaint no 141 of 2018} wherEb}' .retle.l‘hfassured return was declined
by the authority. The au:h:mry ha;s Pﬁﬁﬁpd the aforesaid objections
raised by the respnndm‘lr in Eﬁ}‘ﬂﬂﬂ!}.?ﬂzf ﬂﬂed as Gaurav Kaushik
and anr. Vs, Vﬂ'ﬂkﬂ Led. whereifi the .autﬁnrfty has held that when
payment of assuted. returns is/part and pareel of builder buyer’s
agreement (maybe\there Is 4 clause in| I:hl.ﬂ'f,'l'.fl::-l:ument or by way of
addendum, memoranduni, nf ﬂndemmnﬂu!g 6r terms and conditions of
the allotment of a unit), thef the hquEr is liable to pay that amount as
agreed upon and E!}E Act of Aﬂlﬂ does I:u:lt credte a bar for payment of
assured returns wen after ::nmmg I;atn nperaﬁﬂn as the payments made
in this regard are pritected as.p[E!' S&ttitin 204)((iii) of the Act of 2019.
Thus, the plea advanced by the respondent is not sustainable in view of
the aforesaid reasoning and case cited above.

The money was taken by the builder as deposit in advance against
allotment of immovable property and its possession was to be offered
within a certain period. However, in view of taking sale consideration by

way of advance, the builder promised certain amount by way of assured
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27.

28.

29.

returns for a certain period. So, on his failure to fulfil that commitment,
the allottee has a right to approach the authority for redressal of his
grievances by way of filing a complaint.

The builder is liable to pay that amount as agreed upon and can'’t take a
plea that it is not liable to pay the amount of assured return. Moreover,
an agreement defines the builder/buyer relationship. So, it can be said
that the agreement for assured returns between the promoter and allotee
arises out of the same rﬂlﬂtlﬂﬂﬁ]ﬂp and is marked by the original
agreement for sale. i

[tis not disputed that the: TEsp andent is a real estate developer, and it had
not obtained regjsl;nﬂnn uﬂdm‘ ﬂwJ Ai:t m‘.” 2016 for the project in
question. However| ﬂte pmlm:t in Whlf.'h tha 1Evnnce has been received
by the developer fmm the allottee is an ongul'ng project as per section
3(1) of the Act of 2016 and]the same would fall within the jurisdiction of
the authority for giving thE desired ;relll:f t,n Ihe complainants besides
initiating penal proceedlnk& Sﬁ t-he- ﬂi'naunl. ip.ll:l by the complainants to
the builder is a regulated depﬂslt aﬁcep‘!:ed by the later from the former
against the immovable property to be, transﬁarreﬂ to the allottee later on.
In view of the above the respondent is llnhll: tn pay assured return to the
complainants-allottées in terms of the' al:kntlwiedgement letter dated
04.11.2015.

G.IL. Delayed possession charges

In the present complaint, the complainants intend to continue with the
project and are seeking possession of the subject unit and delay
possession charges as provided under the provisions of section 18(1) of

the Act which reads as under:
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“Section 18: - Return of amount and compensation
18(1). if the promoter fails to complete or is unable to give
possession of an apartment, plot, or building, —

Provided that where an allottee does not intend to
withdraw from the project, he shall be paid, by the
promoter, interest for every month of delay, till the
handing over of the possession, at such rate as may be
prescribed”

30. Since there is no possession clause in the allotment or application form

31.

and the complainants have made-the full payment with respect to the
subject unit accordingly the ﬂﬁéﬁﬁt&ﬁﬁmssession is calculated 3 years
from the date of acknowledgefﬁ&gt'-tm., 04.11.2015 as held in Fortune
Infrastructure v. Trever.d’ Hm_dj.'g‘ﬂlﬂ 55CC 442 : (2018} 3 SCC (civ)
1 and then was rﬂfmrgfed m,l:fﬂamr hrhaﬂﬂmd & Infrastructure Ltd.
V. Govindan nqgﬁq;'i«}m (2019) SC_725. T}:p_éi'é_lfure, the due date of
possession cornes_"_uut to be fe, 04112018.

Admissibility of :iela}[ possession r:hﬂrgq? ‘at prescribed rate of
interest: The corﬁ‘p_!_ﬂfpf!ﬁt; are seul-[,mgf 'd};!ay possession charges.
Proviso to section 18 prayid@sthat wlier&an allottee does not intend to
withdraw from the project, he shall he paid, by the promoter, interest for

every month of delay, till the handing overiof pessession, at such rate as

may be prescribe mﬂgﬁﬁdﬂwer rule 15 of the rules.
Rule 15 has been repfo T

“Rule 15. Prescribed rate of interest- [Proviso to

section 12, section 18 and sub-section (4) and

subsection (7) of section 19]

For the purpose of proviso to section 12; section 18; and

sub-sections (4) and (7) of section 19, the “interest at the

rate prescribed” shall be the State Bank of India highest

marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal
cost of lending rate (MCLR) is not in use, it shall be
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32,

33.

34,

35.

replaced by such benchmark lending rates which the
State Bank of India may fix from time to time for lending
to the general public”

The legislature in its wisdom in the subordinate legislation under the rule
15 of the rules has determined the prescribed rate of interest.
Consequently, as per website of the State Bank of India ie.,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
datei.e.,, 07.01.2025 is 9.10%. Accordingly, the prescribed rate of interest
will be marginal cost of lending 1:%_!5 *3‘% i.e, 11.10%.

On consideration of documr:ntir a#:ai]nhle on record and submissions
made by the complainants-ihd 1h¢ rm,pﬂmient the authority is satisfied
that the respondent |g in mntrﬂ'.t!nﬁqf} uu'f-' th&provwlons of the Act. The
possession of the suhj&ﬂ unit swas to He deﬁvere”d within stipulated time
ie,04.11.2018. |

However now, the proposition before it is a5 ta whether the allottee who
is getting/entitled for assured return even after expiry of due date of
possession, can clai'm;. ho-t.h -the .asml".:e:li'.'ret-urn as well as delayed
possession charges? =L :

To answer the abaye progosition, it is worthwhile to consider that the
assured return is payable to'the allottdes of decotint of provisions in the
acknowledgement letter dated 04.11.2015. The assured return in this
case is payable as pér "af;*knowledgement letter” the promoter had agreed
to pay to the complainants allottee Rs.133.33/- per sq. ft. on monthly
basis till completion of the building and Rs.120/- per sq. ft. on monthly
basis after the completion of the building up to 36 months or till the said
unit is put on lease, whichever is earlier. If we compare this assured

return with delayed possession charges payable under proviso to section
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18(1) of the Act, 2016, the assured return is much better i.e.,, assured
return in this case is payable as Rs. 66,665 /- per month whereas the
delayed possession charges are payable approximately Rs. 31,807 /- per
month. By way of assured return, the promoter has assured the allottee
that he would be entitled for this specific amount till completion of
construction of the said building. Moreover, the interest of the allottees is
are payable for the first 3 years aﬂgﬂ ﬂlﬂ:la te of completion of the project
or till the date of said unlt/SFd.i.‘.E.l&m]tﬂn lease, whichever is earlier. The
purpose of delayed possession Eharges dfter due date of possession is
served on payment nrassurﬂﬂ returh ii‘ﬂ'ﬂr dueddte of possession as the
continued to be uéeﬂ by the, pmmpler even *ﬂ‘t&: the promised due date
and in return, they ara to-be paid either th& assured return or delayed
possession charges wh,lcheve r;}s hlghzr _

Accordingly, the authdr{t}l 'ﬂECId-ES I.'l'm': Lp ﬁ:;urb': where assured return is
reasonable and comparable wh:h the dehyed possession charges under
section 18 and assured return i payahle even after due date of
possession till the da_ﬁ:e of cumpi.étiﬁ_n_' q_?' thﬂ project, then the allottees
shall be entitled ‘(o agsuréd| retfit |or ‘delayed possession charges,
whichever is higher without prejudice to any other remedy including
compensation.

On consideration of the documents available on the record and
submissions made by the parties, the complainants have sought the
amount of unpaid amount of assured return as per the terms of BBA and

addendum executed thereto along with interest on such unpaid assured
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38.

39.

return. As per acknowledgement letter dated 04.11.2015, the promoter
had agreed to pay to the complainants allottee Rs.133.33/- per sq. ft. on
monthly basis till completion of the building and Rs.120/- per sq. ft. on
monthly basis after the completion of the building up to 36 months or the
said unit is put on lease whichever is earlier. The said clause further
provides that it is the obligation of the respondent promoter to pay the
assured returns. It is matter of record that the amount of assured return
was paid by the respondent prumﬁter th1 October 2018 but later on, the
respondent refused to pay l;he Eamﬂl I:w taking a plea of the Banning of
Unregulated Deposit Schemes A, Eﬂ]‘i Hut that Act of 2019 does not
create a bar for payrgent of _n_ﬁ_’fsul‘l.ﬁ:rﬁ'?ré'hifg’s even after coming into
operation and the f‘]’;lééfuients- made in this 'ﬂ!gai‘d are protected as per
section 2(4)(iii) of the above-mentioned Act. |

Admittedly, the resp{mdﬂn': has paid an amount of Rs. 24,12,843/- to the
complainants as assu red r{e{urn till Dct:::tttr E{HI H Therefore, considering
the facts of the present E:are-, tﬁe Tﬁpﬂﬂdﬂﬂ‘ Is directed to pay the amount
of assured return at the agreed- rate- 1€, @ Rs. 133.33/- per sq. ft. per
month from the datethe payment of assuted return has not been paid e,
October 2018 till 'E"i'm_da'i:e of cnﬁipl}:a_t‘fnnf of the building and thereafter,
Rs. 120/- per sq. fi. p&rmanthﬁﬂhr_memrrlp!wﬂn of the building up to
36 months or the said unit is put on lease whichever is earlier.
Accordingly, the respondent is directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days from
the date of this order after adjustment of outstanding dues, if any, from
the complainants and failing which that amount would be payable with

interest @ 9.10% p.a. till the date of actual realization.
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G.III. Conveyance deed

- With respect to the conveyance deed, clause 8 of the BBA provides that

the respondent shall sell the said unit to the allottee by executing and
registering the conveyance deed and also do such other acts/deeds as
may be necessary for confirming upon the allottee a marketable title to
the said unit free from all encumbrances.

Section 17 (1) of the Act deals with duties of promoter to get the
conveyance deed executed :u]f.:[ mﬂﬁﬂmﬂ is reproduced below:

“17. Transfer of title.-

(1). The promoter shall execute a registered conveyance
deed in favour of the allottee along with the undivided
proportionate title in the common areas to the
association of the allottees or the competent authority, as
the case may be, and hand over the physical possession of
the plot, apartment of building, as the case may be, to the
allottees and the common areas to the association of the
allottees or the competent authority, as the case may be,
in a real estate project, and the other title documents
pertaining thereto within specified period as per
sanctioned plans as provided under the local laws:
Provided that, in the absence ofany [ocaf faw, conveyance
deed in favour df du- ﬂ!l'nﬂ,'er o ﬁii' ‘asSociation of the
allottees or the compitent.aythasity, as the case may be,
under thisgecgion sholl begarvied apt-by the promocer
within thrde-months from u‘ﬂtf of Bsge of Bccupancy
certificote™

The authority obsarvesithat Oc in _:*Es_pt:tt;n_fghe project where the subject
unit Is situated hasHot beer obtalmed h}r the respondent promoter till
date. As on date, conveyance deed cannot be executed in respect of the
subject unit, however, the respondent promoter is contractually and
legally obligated to execute the conveyance deed upon receipt of the
occupation certificate/completion certificate from the competent
authority. In view of above, the respondent shall execute the conveyance

deed of the allotted unit within 3 months from the final offer of
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possession after the receipt of the OC from the concerned authority and
upon payment of requisite stamp duty by the complainants as per norms
of the state government.

G.IV. To impose the penalty upon the respondent company for non-
registration of real estate project in question vatika towers with
authority.

43. The planning registration branch of the authority is directed to inquire

the matter and take necessary action against the respondent under the
provisions of the Act, 2016, if ‘.th t&qufred

H. Directions of the authority: |

44. Hence, the authority hereh}' paﬁiah fhls" afder and issues the following
directions under st:l:tmnvﬁ’? nfth# Act l‘ﬂ'ﬁﬁsum compliance of obligations
cast upon the prom!}tEr as per the fum‘*th:lru ‘entrusted to the authority
under section 34(f}: ' |

a. The respondé_.:ijl_:j'is. directed to pay tﬁe':an_munt of assured return at
the agreed ratejie, @ Rs. 13333 ) p#{jq.-ﬁ.rper month from the date
the payment of asstifed rétumn. 1S pnat béen paid i.e., October 2018
till the date of compi'El::iuh.ﬂf'ﬂ:lé.i;uﬂ'ding and thereafter, Rs. 120/-
per sq. ft. per month afterthe completion of the building till the first
36 months after the completion of the projett or till the date the said
unit is put on 'le#sé, whichever H‘ earlier,

b. The respondent is directed to pay the outstanding accrued assured
return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any, from
the complainants and failing which that amount would be payable

with interest @ 9.10% p.a. till the date of actual realization.
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. The respondent shall execute the conveyance deed of the allotted
unit within the 3 months from the valid offer of possession after the
receipt of the OC from the concerned authority and upon payment of
requisite stamp duty as per norms of the state government.

d. The respondent shall not charge anything from the complainants
which is not the part of the builder buyer agreement.

e. A period of 90 days is given to the respondent to comply with the
directions given in this; nrdﬁ;ﬁnd Hailing which legal consequences

would follow. c =

45, This decision shall mutatis mutandis app‘h.- m cases mentioned in para 3

of this order.

46. True certified coplﬁu-'l' Hlis nrtfer be pfﬂn:d urri‘he case file of each matter.
47. Files be consigned to registry: | '

I—| ,, ' 41—-’-&—")

(AshoﬁSaupirhn] | & RE [\r‘l]ay l{umar Goyal)
Memhr:li.rl % - Member
; | (Arun Kumar),
Chairperson

Haryana Real Estate Regulatory Jtutllﬁtilty Gurugram
Dated: 07.01.2025
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