HARERA

Complaint No, 2079 of 2022
& GURUGRAM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. + 2079012022
Complaint filed on 25.05.2022
Date of decision: 08.10.2024
Shri Anuj Kumar
R/0: H.no. 156, Sector 4, Rohtak, Haryana- 124001. Complainant

“?Eiﬁ?.

1. M/s Reliable Realtech Pvt. Ltds
Regd. Office: 34/C-8, Sector 8, Rﬂ-hlhl,
New Delhi-110085.

2. M/s Decent Realtech Pyt. Ltd.
Corporate Office: N.K. Jai Adyocate,

Naya Bazar, Bhiwani, Haryana-127021. Respondents
CORAM:
Shri Arun Kumar Chairman
Shri Vijay Kumar Goyal Member
Shri Ashok Sangwan J Member
APPEARANCE:
Shri Raghavendra Singh Counsel for the complainant
Shri Shankar Wig Counsel for the respondent no.

ORDER

1. The present complaint has been filed by the complainant/allottee in
Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 {in short, the Act) read with rule 28 of the
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Haryana Real Estate (Regulation and Development) Rules, 2017 (in

short, the rules) for violation of section 11(4)(a) of the Act wherein it is

inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and Ffunctions to the allottee as per the

agreement for sale executed inter se them.

Project and unit related details

The particulars of the project, the amount of sale consideration, the
amount paid by the cumplaiﬁiﬁﬁﬁ@;ﬁ of proposed handing over the
possession, delay period, if m}-%hﬂen detailed in the following
tabular form: : )

|

SN. |Particulars | Details
1. Project nnmj an§ jﬂcathn--, ":_L’Ln'trik:‘f_h Heights". Sector 84,
M | | Gurugram

2. |Projectarea IEE 10 acres

3. Nature of project f:eﬁ_de ntial group housing calony

4. | RERA registered/not | Not registered
registered LN /% LD

5. DTPC Licens;_nn. 123.0f 2008 dated 14.06.2008
Validity status 13.06.2018
Name of licensee Reliable Realtech Pvt. Lid.

6. ﬂc:upatiun Eﬂrﬁ.ﬁfatﬁ! D‘E received dﬂ[ﬂd 19.05.2016 for
details tower/block-

» AF (ground floor to 17 floor)

# AG [(ground floor to 9 floor)

# AH (ground floor to 7t floor)
__# Al [ground floor to 9% floar)

Page 2 of 19



EJTAER% Complaint No. 2079 of 2022 1

# Al (ground floer te 9 floo t;]

* AL (ground floor to 18 floor)

# EWS (ground floor to 10 floor)
OC received dated 14.10.2016 for |
tower/block- |

» AE (ground + 1% floor to 19
floor)
# AG (10 floor to 19% floor)
# AH (8" floor to 19 floor)
& Al {10 floor to 19 floor)
o = A] (10 floor to 19 floor)
‘OC received dated 07.02.2020 for -
_f-'i:'{ff.- . Primary School (Ground floor to
IV 3 floor)

7. | Respondent ..-’ -5 }““‘EDW AA - BO Units,
doctned f F::ﬁ - Tower AB - 80 Units,

! ¥ Tower AC = 74 Units,

certificate eﬁ:pect % Tower AD - 80 Units.

fulluwiugm L T » Tower AE - 40 Units Balance,
(M | » Tawer AK - 71 Units
\e \ - » Tower &M - 160 Units

» EWS - 107 Units
~ . Convenlent shopping,
Lt "_- = Community center, balance part
-_ i the basement
8. | Occupation |; ‘_ﬁemlicat% de dated 21.09.2020 for

L]

details tower/block-

AA (ground floor to 19 floor)
AB [ground floor to 19 floor)
AC (ground floor to 18t floor)
AD {ground floor to 19 floor)
AE (ground floor to 19 floar)
AK (ground Aoor to 18™ floor)
AM (ground fleor to 19 floor)
EWS block (ground floor ta 10
floor)

2 no's Convenient Shopping

Type- 1 (ground only)

VVYVYVYYY

W
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» Community Building (ground |
floor to 14 floor)
9. | Unitno. 1202, 14" floor, Tower/hlock- AM ‘
measuring 1350 sq. ft.
(Page 23 of the complaint)
_|
10. | Date of alletment letter 13.04.2012
(Page 40 of the mmnlalnt] ‘
11. Date of execution g‘i

agreement

09.08:2012

Possession clause : I.'

I
12. o |
S '
P*.}":':'/ : -ﬁ#ﬁ‘]wm ﬂg:a' Allottee(s) shall he
| 3 | bound by the rules and regulations of
m | |'‘Haryana Apartments Ownership Act
e\ |11
.“iﬂ L\‘ ' | Owaer shnf.‘ construct  the
"hlfm'i-;h wll .ﬂimeht as' early as possible and |
-».\ ] ;_;_. -3 years, from the start of
|construction work unless due to
circumstances, it is not
H A g@?’ﬁﬁ#ﬁ however, time is not |
~1 1D Jthe essence of this Agreement to Sell in
71 £ isy regard, If the construction s
completed earlier, the possession
thereof can be delivered even earlier
The objections of the Allattee(s] in this
regard are not tenable/ entertain able
(Page 28 of the complaint), !
13, | Due date of possession 09.08.2015 '
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Note: Date of commencement of |
construction is not given by either of
the parties. Thus, the due date of
handing over the pessession is
calculated from the date of execution of
the said agreement e, 09.08.2012

14. Total sale consideration

Rs.56,84,000/-
(As stated by the complainant, page 18
| of complaint)
. : .“-‘.n.._-"
15, | Total amount paid by thﬁ}_?M*qEPE&Ej e
complainant P <§i [LH&jtatEd by the complainant, page 18
/5 ot complaim)
16 | Occupation -:er'ttﬁéal:‘e - _ﬁ_i';ﬁij 2020

|11 || Gifes of possindiod ‘27122019
C—e— -

B. Facts of the mmpwk

3. The complainant has Hi‘;]ie_'ﬂig _ﬁ}llagwin_g_suhmlﬁiuns in the complaint:
.  That the mmplainaﬂt-iﬁfﬁs‘ﬂrﬁm lookeut to purchase a flat in the

year 2012, Fur;hlg. P'}W“%#‘W nant were approached by
the broker of r@pﬁhﬂerg whe showed the brochures of the
upcoming project ‘Antriksh Heights, Sector 84, Gurugram
Haryana falling in the revenue estate of Village Sihi, Tehsil &
District Gurugram to the complainant and enticed him to book a flat
in their project.

it.  That the complainant booked a flat bearing no. 1202, block ‘AM’ on
12% floor with a super area of 1350 sq. ft. with an exclusive right to
use "1 car parking space in the abovementioned project of the

respondent. The total sale consideration was Rs. 56,84,000 /- which
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included the basic sales price, preferential location charges,
parking charges and other charges exclusive of service tax.
Complainant was issued an allotment letter dated 13.04.2012 by
the respondent no.1.

iii. ~That the complainant and respondents entered into a builder buyer
agreement for the same on 09.08.2012. The arbitrariness of the
respondents herein is evident from the fact that acco rding to clause
13(b), the respondent has the sole and exclusive right to charge
18% simple interest in casgﬁﬁdﬂay of payment by the allottee and
shall also hold the rlghttﬂ -::a:l&‘eithe booeking and forfeit the earnest
money paid by ‘mg_naj,lott_e_g_;_ According to. clause 13 of the said
agreement, timely payment of all dues and charges is a condition
prerequisite, ﬁiﬂélﬁng that time becomes essence of the contract
only in as much as it is applicable to the payment by the
alluﬂﬂesfﬂumpﬁfﬁ;jﬁs and does not bind the respondents in any
manner whatsoever as eﬂﬁentby the clauses and time provided to
both the parties in case of breach of any condition,

iv. That the cnm@azfiaqf_;deg;qhdﬁd- timely payment of the money
which they paid on time and has paid an amount of Rs.54,46,569 /-

in total.

V. That the complainant was making timely payments to the
respondents as and when demanded but the respondent
dishonestly obscured the status of the project which is evident from
the fact that complainant many times made calls secking status of
the construction status of the project but to no avail. According to

the schedule of payment, the payments were based on a
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construction linked plan and the respondent has to hand over the
possession of the flat in three years from booking the flat but till
date no possession was given of the flat to the complainant. The

complainant has paid 95 % of the total amount agreed at time of

booking of flat.

vi. That according to the builder buyer's agreement signed on
09.08.2012, the scheduled date for possession was 09.08.2015 as
explicitly mentioned in qlﬁmﬂﬁ uf the builder buyers agreement,
But no construction work wasiﬂun&tlll date on the tower where the
complainant booked his _J,;mtl,unijc. Despite adhering to the payment
plan and its timea!in_eﬁrﬁlﬂaﬁngﬂfre payments of the respondent,
the possession of ‘the unit has not yeét been given to the
complainant.

C. Relief sought by the complainant:
4. The complainant has’ﬁ_&uﬁhﬁ_fulh“ﬁ]g;relmﬂs]:

i.  Direct the respondent' to jrefund the amount paid by the
complainant along with thé._?lprﬁsaﬁhed rate of interest payable
from the date of payment made by the complainant to the
respondent till the date of realization as per the provisions of
section 19 of the Act read with rule 15 of the Rules.

ii.  Direct the respondent to compensate the complainant by paying an
interest @ 24% per annum on the amount already paid ie. Hs.
54,46,569/- from the time it was paid till date.

ili.  Grant any other relief in favour of the complainant as the hon'ble

authority may deem fit and proper in the fact and circumstances of

the case.
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5. On the date of hearing, the authority explained to the respondent/
promoters about the contraventions as alleged to have been committed
in relation to section 11(4) (a) of the Act to plead guilty or not to plead
guilty,

D. Application for dismissal of complaint by the respondent no.1

6. The respondent no.1 has made the following submissions:

I.  That the complaint filed by the complainant before the hon'ble
Authority besides being mi‘sﬁﬁﬁmhmd and erroneous, is untenable
in the eyes of law. The cqm]]ﬂi_'llllﬁ&ﬂi has misdirected himself in filing
the above captioned cﬂm‘piailﬂﬂefure this Hon'ble Authority and is
trying to take benefit of his éwn misconduct on the premise that the
Act being a hgmeé:hﬁyer friendly and centrie law can be misused to
his advantage Wding'tn?hiﬁpwn whims and fancies.

ii. That the f.:um'];ul%ilﬁant has concocted stories and needless to
mention the entirg complaint s nothing but a bundle of white lies
worn on affidavit filed by the.eomplainant which is explanatory of
the fact that the camplai nantiﬁ r.the processof law has stopped him
so low that he _ﬁas_;;gghef'idﬂ,tﬁ‘:e extent of committing the offence of
perjury ie. swedring a false affidavit before the Oath
Commissioner /Notary Public and submitting the same in this
Hon'ble Authority it is not out of place to mention that the suo-moto
action under section 182 IPC, should be taken against the
complainant.

iil. That the respondent is a reputed builder of high reputation and
integrity and had complied with all the norms prescribed by Act

and other government bodies and has constructed the project fully
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in all respects and needless to mention the respondent has been
able to live upto the stringent tests of the Government Agencies in
the matter of obtaining occupancy certificate and deemed OC as per

the provision of Haryana Building Plan Code, 2016 u /s 23(6) which
states as below:

If mo communication is received from the Competent Authority
within 60 days of submitting the application for “Occupation
Certificate”, the owner is permitted to occupy bullding, considering
deemed issuance of “Oceupation certificate” and the application
Form BR-VII shall act as ¢ wpation Certificate” However, the
competent authority may check the violations made by the owner

and take suitable action” BB

iv. That the cumpiainan#hih wr-:mgljr invaked the jurisdiction of this
Hon'ble Auﬂ'l-::iﬂg’i" the Efﬂnhﬁvtngmgard to the provisions of
the Act whicl'l,l.-:;;,ﬁi]é into force on 01052017 and needless to
mention the u;l:i:—;-wisinns ﬂf}h&;ﬁttare prospective in nature and
cannot be appl E?,rghmpa:ﬁﬁylt is the settled provision of law
that whenever aig(‘}-lgim n:_émﬁs into force, its provisions would be
prospective in nﬁmmﬁﬁ}hﬂ legislature in its own wisdom
decided to make it mﬁn‘s;p;fﬁtilﬁé.in'-ﬂ'atur&.

v. That vide inte _ 4 rﬁ@‘ n%_%e Iiﬁn‘ﬂ_lﬁ::'Hig& Court of Punjab and
Haryana wheflg[ly it was ple‘ag“e&' to 'grﬁnt:inteﬁm stay on the
subject mattml:_ Fﬁrﬁhﬁr,*ibwﬁi also observed by the Hon'ble High
Court of Punjab and Haryana that there was a lapse on the part of
the Competent Authority as the same was also clearly mentioned in
the RTI vide it memo number RTI-3311/ATP (1)/2020/18670
which clearly mention in the Serial Number 31 of the said reply
given by the competent authority.
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vi. That the complaint filed by the complainant is baseless and needs
to be dismissed at the threshold level because the complaint was
filed by the complainant on 05.05.2022, which is quite late then the

grant of occupancy certificate to the respondent from the

competent authority.

vii. That here, it is equally important to mention that Hon'ble Court of
Punjab and Haryana vide its CWP-16873-2020 has already given
the clarification that the deem“éd pecupancy certificate has already
been issued to the respunéaﬁﬁmnpany dated 19.12.2016 wherein
It was also been clanﬁed hjr the H’ﬂﬂ ble Punjab and Haryana High
authority for issu.anﬂe ﬂf the EﬂﬂﬂETTlEd occupancy certificate to the
respondent campan}r notwithstanding the same. The same has
already been clarified by the Hon'ble Punjab and Haryana High
Court stating m&;ﬂ:{: deemed OC of the respondent company
should be cunsidé‘reﬂ'ﬁ.l’!@:ﬁ-.-zﬂlﬁ S0 it is equally important to
mention here that the ‘current-case needs to be dismissed at
threshold as E:e; 53;112 igﬁled_ after the grant of occupancy
certificate I’mm the Com F;éEl}{i.f Authority.

7. The present cnmpﬁaiﬂi was ﬁEElf on 25/05.2022 in the authority. On
several occasions, the counsel for the respondent no. 1 put in
appearance and was directed to file the reply within 2 weeks in the
registry of the Authority. Instead of filing reply, the respondent no.1 has
filed an application for dismissal of the complaint alo ng with additional

documents. Further, respondent no. 2 has failed to put in appearance
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before the authority and has also failed to file a reply. In view of the
same, the matter is proceeded ex-parte against respondent no. 2.

8. Copies of all relevant documents have been filed and placed on record.
Their authenticity is not in dispute. Hence, the complaint can be decided
based on these undisputed documents and submissions made by
parties.

E. Jurisdiction of the authority

9. The authority observes that i‘t"h@_:j:i"zm,mria] as well as subject matter
jurisdiction to adjudicate rh;ﬁéﬁﬁﬂﬁumplaint for the reasons given
below. J

E.1 Territorial ]uﬂgﬂiﬁﬁnn-; |
10. As per notification nﬁ 1/92/2017-1TCP dated-14.12.2017 issued by
Town and Enuntry‘]-‘ié;ﬁming Department, the jurisdiction of Real Estate
Regulatory Authori t:.;;’{'}unk@'am shall be entire Gurugram District for all
purpose with nﬁims"s'f‘fﬁ'a{eﬂf in_Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District. Therefare, ﬂu;; au.g&ur‘ig_'f"}m& completed territorial jurisdiction
to deal with the present l:hm‘piﬂiﬂt:
E.Il  Subject matter jurisdiction

11. Section 11(4}(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder;
Section 11(4)(a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations muaile
thereunder or to the allottees as per the agreement for sale, ar to the
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association of allottees, as the case may be, till the conveyance of all
the apartments, plats or buildings, as the case may be, to the allottess,
or the commeon aregs to the association of allottees or the competent
authority, as the case may be:

Section 34-Functions of the Authority:

H4{f) of the Act provides to ensure compliance of the obligations
cast upon the promoter, the allottees and the real estate agents under
this Act and the rules and regulations made thersunder.

12. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of abligations by the promoter Ie;ﬁng aside compensation which is to be
decided by the adjudicating .c:_-_fﬁcer if pursued by the complainant at a later
sfage. A /! ®

13. Further, the authnﬁﬁ."ﬁ'ﬁhs no hitch in proceeding with the complaint and
to grant a relief in ll':heprasept matter in view of the judgement passed by
the Hon'ble Apex J.':uu;n_: m Hemted; Promoters and Developers Private
Limited Vs State of U2, and Ors, 2021-2022(1) RCR(C), 357 and
reiterated in case “fj-"’gf Sﬂ.ﬂﬂ q;wq:ﬁﬁ;s-?ﬁmte Limited & other Vs Union
of India & others SLP (Civil) No. 13005 of 2020 decided on 12.05.2022
and wherein it has been laid down as under:

"86. From the scheme of the Act of which o detailed reference has been made
and taking note of power of adjudication delineated with the requlatory
autharity and adjudicating officer, what finally culls out is that although the
Act indicates the distinct expressions like ‘refund’, ‘interest’ penalty” and
‘compensation’, @ conjoint reading of Sections 18 and 19 clearly manifests
that when it comes to refund of the amount, and interest on the refund
amount, or directing payment of interest for delayed delivery of possession,
or penalty and interest thereon, it is the regulatory authority which has the
power ta examine and determine the outcome of o complaint. At the same
Page 12 of 19
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time, when it comes to a question of seeking the rellef of adjudging
compensation and (nterest thereon under Sections 12, 14 18 and 19 the
adjudicating officer exclusively has the power to determine, keeping in view
the collective reading of Section 71 read with Section 72 of the Act. if the
adiudication under Sections 12, 14, 18 and 19 other than compensation gs
envisaged, if extended to the adjudicating officer as prayed that, in our view,
may intend to expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against the mandate
of the Act 2016."

14. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
Court in the case mentioned ahmtg, the authority has the jurisdiction to

entertain a complaint seekmgtﬁfqﬁd of the amount and interest on the

refund amount

F. Findings on the relief '?spﬁght_ﬁjr.thé complainants

F.1  Direct the respondent to refund the amount paid by the
complainant to it almpgg with the prescribed rate of interest
payable fromthe date of payment made by the complainant to
the respondent il the date of realization as per the provisions
of section 19 of the Act read with rule 15 of the Rules.

F.11 Direct the respnndcnttﬁtﬁﬁm&mtn the complainant by payving an

interest @ 24% per annum on the amount already paid ie. Rs.
54,46,569/- from the time it was paid till date.

15. The complainant was-allottéd unit bearing no. 1202, ground floor in tower
A vide allotment letter dated 13.04.2012 for a total sale consideration of
Rs.56,84,000/- and the complainant has paid a sum of Rs. 54,46,569 /-

16. During the course of proceeding dated 10.10.2023, the respondent stated
at bar that part occupation certificate in respect of the above project was

initially received on 19.05.2016, next OC on 14.10.2016 and for remaining

Page 13 0f19



HARERA

Complaint No. 2079 of 2022
& GURUGRAM

towers, the OC was applied but has been granted by the authority only on
21.09.2020, although the application for OC was made on 18.10.2016 and
no order in respect of said application was passed by DTCP within the
limitation period and hence, it is considered as deemed OC
w.ef. 19.12.2016 in terms of Section 23 (5) of Haryana Building Code,
2016. A CWP No.16873 of 2020 is also preferred before the Hon'ble High
Court for declaring the ahﬂl!&“'h"gemad occupation certificate w.e.f
19.12.2016 but without prE]uﬁgﬂﬂ thp same, the Department has finally
granted occupation r:eruﬂ’nate mﬂg nn 21 09.2020 wherein the unit of the
complainant-allottee t; mt’ual:ﬂd. Tl'ha complaint for seeking refund has
been filed only on %:ﬂﬁ;? 022 aﬁer grant.of 0Cand offer of possession and
hence, if refund 15|eﬁ e puumd., the same may be granted only after
deduction of 10% Eamgﬁi%uﬁnéy ahun gwith-other statutory taxes.

17. Section 18{1)is applicahie‘i:nty ln'ﬂt’E’aveﬂtna tity where the promoter fails
to complete or un@?le to ﬁwe Egsieasinn of the unit in accordance with
terms of agreement ﬁr@’&l& or dul"y completed by the date specified
therein. This is a case where the promoter has offered possession of the
unit after obtaining uccup;tiﬂn certificate and on demand of due paymen!
at the time of offer of possession, the allottee wishes to withdraw from the
project and demand refund of the amount received by the promoter ir

respect of the unit with interest at the prescribed rate.
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18. The due date of possession as per buyer's agreement as mentioned in the

19,

20.

table above is 09.08.2015. The complaint for seeking refund has been filed
only on 25.05.2022 after grant of occupation certificate and offer of
possession. The complainant has pleaded that the possession is delayed,
and the construction is still incomplete. The plea of the complainant,
however, is devoid of merit. At the cost of repetition, it is highlighted that
the occupation certificate has: alggﬂy been granted by the concerned
authority and thus, it is unfair tu»aagrﬂm the project is still incomplete,
The allottee in this msg%@ﬁ!g@ﬁ'ﬁﬁpttumplajnt on 25.05.2022 which
is after possession qfl;tmsuh[aﬂ unit was offered to him after obtaining
occupation certifig 3 by the .p-rrnmuter The allottee never earlier
opted/wished to ﬂ{ithd;aw from the project.even after the due date o
possession and nnrm \'d:lh[l nf@r of possession was made to him and
demand for due paytﬁ‘aq_‘_t-dqa;. !:aisgd then only he has filed present
complaint before the authority, .

The allottee has nu&iﬁﬁfﬁﬂ l:hé%;ﬂtmﬂ.ﬁmdrq;v from the project afte
the due date of possession was over, till the offer of possession was made
to them. This implies means that the allottee tacitly wished to continue
with the project. The promoter has already invested in the project to
complete it and offered possession of the allotted unit. Had the

complainant wished to continue in the project, the consequences for delay

provided in proviso to section 18(1) would come in force and the promoter
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22,

would be liable to pay interest at the prescribed rate of every month of
delay till the handing over of possession. However, in the present matter,
this is not the case,

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
This judgement of the Supre@;ﬁég?:hﬁlnd{a recognized unqualified right
of the allottees and liability nf@;ﬁjﬁ;@a}bter in case of failure to complete
or unable to give pussgsgi;én -r.:-fﬂtemut In aecordance with the terms of
agreement for sale o &ﬁﬁfummga@g the-date specified therein. But the
complainant-allotte, ;ﬁaﬂad to e:-:ercisE-his right at the appropriate stage
When unit is rea:it&r ppﬂgeﬁluu, sich withdrawal on considerations
other than delay such h;rag;lucttpn in the market value of the property and
investment purely on s'pi;eulnuifeﬁasis will'not be in the spirit of the
section 18 which EF.GE_E.EE_F‘E,HEPE__PF the allottees in case of failure ol
promoter to give p*s&aﬁmﬂmh& date either by way of refund if opted
by the allottees or h}r waj,r' of delay possession charges at prescribed rate
of interest for every munfh of déla}n

In case allottee wishes to withdraw from the project, the promoter is liable
on demand to the allottee to return the amount received by the promoter
with interest at the prescribed rate if promoter fails to complete or unable

to give possession of the unit in accordance with the terms of the
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23.

agreement for sale. The words 'liable on demand’ need to be understood
in the sense that allottee has to make his intentions clear to withdraw from
the project and a positive action on his part to demand return of the
amount with prescribed rate of interest. If he has not made any such
demand prior to receiving occupation certificate and unit is ready, then
impliedly he has agreed to continue with the project i.e. he does not intend

to withdraw from the project and the proviso to section 18(1)

automatically comes into operation and allottee shall be paid by the

e

promoter interest at T.‘_"[TE prasrribet[ rate for every month of delay by the
promoter. This view is suppnrtgd by the judgement of Hon'ble Supreme
Court of India in case nEIreu Grace Realtech Pvt. Ltd. Versus Abhishek
Khanna and Ors. E{Zﬁiﬁapnﬁa[nm’ﬁ?ﬂs of 2019) and also in consonance
with the judgement of Hon'ble Supréme Court of India in case of M /s
Newtech Promoters ahﬁ;?&ﬁfﬂlﬂﬁéﬁ Pvt. Lid. Versus State of U.P. and
Ors. (supra). _

The complainant hl,ns ;'apq:mar&m the authority for the refund of his
deposited amount at a belated stage. The auth ority is thus of the view that
forfeiture of earnest money is necessary to make good to the losses of the
respondent who has completed the project and even offered possession ol
the unit. The deduction should be made as per the Haryana Real Estate
Regulatory Authority Gurugram (Forfeiture of earnest money by the
builder) Regulations, 11(5) of 2018, which states that-
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"5. AMOUNT OF EARNEST MONEY

Scenario prior to the Real Estate (Regulations ond Development) Act, 2016
was different. Frauds were carried out without any fear as there was no low
for the same but now, in view of the above facts and taking into
consideration the judgements of Hon'ble National Consumer Disputes
Redressal Commission and the Hon'ble Supreme Court of Indta, the authority
is of the view that the forfeiture amount of the earnest money shall not
exceed more than 10% of the consideration amount of the real estate e
apartment/plot/building as the case may be in all cases where the
cancellation af the flat/unit/plot is made by the buildeér in a unilateral
manner or the buyer intends to withdraw from the project and any

agreement containing any clause contrary to the aforesaid regulations shall
be void and not binding on the hlg.rer: ]

24, Hence, the authority hereby tl:a’: promoter to refund the paid-up

amount of Rs, 54.46.5??(%_@ li:h#;régmplainant after deduction of 10% of
the sale consideration. fﬁhe nﬁpﬂndant is further directed to pay an
interest on the hal?lfé;jiamnunt__af the rate of 11.10% (the State Bank of
India highest marﬂ{ﬁ% cost-of I;en&ing_ rate (MCLR) applicable as on date
+2%) as prescribed '%fi:ﬁ[ule 15 of the Haryana Real Estate (Regulation
and Development) Rules,?ﬂlfffﬁm the date of filing of complaint i.e,

25.05.2022 till the agruaal da.re %J: ﬁmd of the amount within the timelines

provided in rule 16 of &m?@ﬁ
G. Directions of the authority

25. Hence, the authority hereby passes this order and issues the following
directions under section 37 of the act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):
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i. The respondent is directed to return the paid-up amount of Rs.
54,46,569/- to the complainant after deduction of 10% of the sale
consideration alongwith an interest on the balance amount at the rate
of 11.10% (the State Bank of India highest marginal cost of lending
rate (MCLR]) applicable as on date +2%) as prescribed under rule 15
of the Haryana Real Estate (Regulation and Development) Rules, 2017
from the date of filing of :qmﬁﬁint le., 25.05.2022 till the actual date
of refund of the amount xﬁs},}mfhe timelines provided in rule 16 of

the rules.

ii. Aperiod of 90 d&gﬁ:isﬁivﬂﬂ.m therespondent-builder to comply with
the direﬂtnns:gﬁeﬁfin this orderand failing which legal consequences

would follow,

26, The complaint sl:ands‘d c;qpnsed af
27, Files be consigned to regjsﬂ:y

: =
Ashok Sa Vijay Kumar Goyal
Mem Member
Aol
Arun Kumar
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Date: 08.10.2024
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