HARER‘A Complaint No. 7715 of 2022 and |
e s GURUGRAM 1 other

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of decision: 03.12.2024

NAME OF THE BUILDER | ~ KPDK BH[LI}TEEH PRIVATE LIMITED
PROJECT NAME “NEWTOWN SQUARE"
SNo.| CaseNo. Case title APPEARANCE
1, CR/7715/2022 Sushil Chand Abhay Jain Advocate
V7S, and
EF'TF if!‘_u'-ﬁiﬂd | Harshit Batra Advocate
2. CR/7717/2022 Abhay Jain Advocate
cotl and
I S aE PT_F Limited.. | Harshit Batra Advocate
CORAM: (&)
. \
Shri Vijay Kumar Goyal - _ | Member
Shri Ashok Sangwan | 0 | [ Member
1Y

. ORDER

1. The above complaints-have -hé&i}ﬁ!ﬂﬂ by the complainant/allottees
under section 31 of the Real Eslf;rte [REEI..I.IE’DHI‘I and Development) Act,
2016 (in short, the- iﬂfct} r‘hatihﬁmﬁ'ulﬂ 28 of ﬂ‘e Haryana Real Estate
(Regulation and Bm.relupmeut} Rules; 2017, (in; short, the Rules) for
violation of section- 1‘1[‘4] (a)of the Act wherein itis inter alia prescribed
that the promoter shall be responsible for all ohli igations,
responsibilities and functions under the provision of the Act or the
Rules and regulations made there under or to the allottees as per the
agreement for sale executed inter se.

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the
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project, namely, “Park Serene" situated at Sector-37-D, Gurugram being
developed by the respondent/promoter i.e, BPTP Limited. The issue
involved in both these cases pertains to failure on the part of the
promoter to deliver timely possession of the units in question and the

complainants are seeking delay possession charge at prescribed rate of

interest.

3. The details of the complaints, reply status, unit no., date of agreement,
possession clause, due date ofgﬁ;ﬂssmn total sale consideration, total
paid amount, and relief Sﬂugl'u;-‘ & tg'mn in the table below:

Sr. | Complain | Reply | Unit | _Dat 3 D ' Total Relief

No | tNe, | statu| No, | sof /| ‘date | Considerati | Sought

Case s ,"‘"._,L'.-:ﬂ hﬁgﬂ 1?5;{ on /
Title, and /v [ionofl | possess | Total
Date of ~ /| agree | ion, Amount
filing of T [ | ment offer of pa:i:ti:ythe
complain i Moy |'p
t E ( j’aliﬁ f&?s s A Rs)
| Ak " e
- \C WU Il of I
L | CR/7715/ [Not | R:SB2 |< Nat | 090920 | 7SC- 1. Refund
2022 receiv | N\ Pedetutf 11, 'RE4192860 | 2. Legal
ed ";-EH' - {_-‘:nll:u’lat /- exXpense
Sushil S — 5
{:ha_nd *- - [E' Ii. | aF: e
Jain ' i LR W~ re | Ra400,000/
V/s L .n'j B :I. F 1 z;': aYy -
BPTP Ltd, | principl v
=1 | -batlsui e of the
Date of | allotme | “Suprem
Filing of nt: & Court Date of
complaint 09.09.2 | Judgmen | cancellatio
2 008 t) n:
05.01.202 27.04.2012
3 Offer of
possess |
fom: Not |
. offered
2, | CR/7717/ | Reply | J-502 | Not | 09.09.20 TSC: - 1. Refund.
2022 receiv execut 11 Rs.41,92.860 | 2, Litigation
ed on ed [ | Cost
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Sushma (calculat : |
|ain Mot ed 3 AP - I
Vis receiv yearsas | Rs.16,00,000
BPTP Ltd. | ed per /-
general
Date of Date of | principl
Filing of allotme | eofthe
complaint nt: Suprem
- 09.09.2 | e Court Date of
07.09.202 008 | Judgmen | cancellatio
2 t) n:
27042012
|| Offer of
SN

Note: In the table referred ahuvq,m!‘m:ln a
elaborated as follows: Sa S 1-11- |

Abbreviation Full form I/ .-r" ol }' b T

TSC- Total Sale cnnsldﬂmtlg'l_ e ' |
AP- Amount paid by the :llEblEeE;}

4. The aforesaid r:nm ts we;? ﬁied against the mmnter on account of
violation of the ? mgﬂ sell against allotment of units in the
upcoming pm}ect ndhnﬁhuﬂder and for not handing over

the possession by t \he due date seelﬂﬁg delay possession charges at I
prescribed rate, '

5. It has been dect@d fot tgﬂ d’TIamﬁ as an application for
non-compliance of &mtmty# on-thepart of the promoter/
respondent in terms of m::tind 34[!] of the m:! which mandates the

authority to ensure mmpliante of the nhliganuns cast upon the

promoters, the allottee(s) and the real estate agents under the Act. the

rules and the regulations made thereunder.

6. Out of the above-mentioned cases, the particulars of case
CR/7715/2022 titled as Sushil Chand Jain V/S BPTP Ltd. are being
taken into consideration as lead case for determining the rights of the

allottee(s) qua delay possession charges along with interest.
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7. The particulars of the project, the details of sale consideration, the
amount paid by the complainant(s), date of proposed handing over the
possession, delay period, if any, have been detailed in the following
tabular form:

CR/7715/2022 titled as Sushil Chand Jain V/S BPTP Ltd.
5.N. | Particulars Details
1. |Name and location of "'Pm:k&erene " at Sector 37-D Gurugram |
the project 1-5 l-""""-u
2. | Nature of the project _ Taro using Complex |
3. | RERA Reglsteradf ,.|‘|1'_it _ﬂhtmﬂstﬂred |
registered J_"~ 7 % =
4. | Unitno. t H'ﬁﬂz o
| 2 _J' ' [page 37 of mmpl;mt]
5. | Unit area a5 e "'rﬁ'lgfl‘ﬁ-ﬂﬂkq ft. : '
(super area) S {pagefnm 37.0f complaint)
6. | Date nfallnhnmt"‘- 7 _ [I.B.ﬂﬂ EUQE
7. Date of agrdﬁ* XE
8. | Possession clause | -N,}fﬂ
9. | Due date of possession | 09.09.2011
| (calculated 3 years as per general
principle of the Supreme Court
Judgment)
10. | Total sale consideration | Rs. 41,92,860/- l
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[as stated by the-mmplainant on page
29 of complaint]

11 [Amount paid by the| Rs.4,00,000,-
complainant [as stated by the complainant on page
29 of complaint]
12. | Occupation  certificate | Not on record
received on
13. | Offer of possession Not on record
14. L1 27.042012

Date of cancellation

T s
VRS

B. Facts of the mmplai’gr'ﬂt LAL S

8.

L.

Il

"{-'..

The complainants lﬁv.a tgaﬁexlfe fqiiﬁwtugm bmissions: -

The grievance of t&g fﬂmpmtmt relates to. Ertpaﬂh of Contract, False
promises, gmssﬁﬁpfﬁr trade practices and dﬂﬁﬁennas in the services
committed by t]iﬁ-mq:.nﬂeﬁt in regard ta the ilat no. K-502, Tower
K, measuring a sl;ﬂ;lgr area of 1788 square feet in the Project 'Park
Serene’ situated a{ﬂedﬂr— 37 D, Gurugram, Haryana, bought by the
complainant paying his hard wnmd‘muney

That the respuith gsg.a *@'ﬂ@h‘fﬁhﬂ}’ m;ﬂrpﬂrated under the
companies Act, 1956 as. amepcledup to date anq. is being sued through
its Chairman culrn}-!iuagmg.ﬂlfecmr. The respondent is carrying out
business as builder, promoter and colonizer and is inter alia engaged
in development and construction activities.

That the respondent collected the amount from gullible and naive
buyers including the complainant and kept on promising the
complainant for the delivery of possession of his flat on time. The

complainant has paid a total of Rs.4,00,000/- till 2008 for the flat. The
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respondent failed to complete the construction of the project on time
and failed to offer the legitimate possession of the flat to the
complainant.

That the respondent issued an allotment letter dated 9t September,
2008 for allotment of Fiat No. ]-502 in Tower | to the Complainant in
the project 'Park Serene’. The Respondent vide letter dated 4 May,
2009 changed the allotted flat of the complainant from Flat No. J-502
to Flat No. K-502.The cnmpIalﬁmjcmade payments as per the payment
plan opted by the cumpl_’;'_ nant and requested the respondent
repetitively for early pﬂjﬁ‘ﬂﬁ ﬂua flat for his residence. But, it
came as an utter shﬂtkﬁu théﬂé@hﬁmu when he found out that the

construction a-::tw‘iﬂfs of his towerwere noteven started till 2011. The
respondent kepi; rai ng dema nds hut no ctmstrl:ctmn of his tower was
visible at pI‘D]Ettﬁi The ﬂl}rriplajfﬂaﬁt Wl'ﬂE.' various letters to the
respondent merﬂmﬂmtmw. requesting the mspnndenr to complete
the construction ufﬂmﬂ,&&ag thf.' e&rHEbt dand also offered to make the
payment of the entire balarice" amotnt to get the possession
immediately, as the cwplﬁtq_ér%_ was in dire need of the flat for
residential purpﬁseeimetum;ﬁalﬁant being aggrieved by the actions
of the respundepn,gqt issued a legal notice dated 8" November, 2011
to the respondent ﬁ‘.li'ﬂﬂgh his advocate for delivery of possession of

the allotted flat at the earliest as he needed the flat for residence
purpose.

That the complainant initially booked the flat by paying Rs.4,00,000/-
at the time of application in 2008, but no construction of his Tower
was started till 2011. The complainant made the payment of
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VL

VIL.

Rs.12,00,000/- having cheque no. 023971 dated 18 January, 2012 of
ICICI Bank to the respondent for the allotted flat.

That during 2012 when the prices of the flats had started increasing,
the respondent cancelled the allotment of the com plainant vide letter
dated 27" April, 2012 on illegal and bogus grounds with malafide
intentions to earn more money by reselling the Flat of the co mplainant.
On cancelling the flat of the complainant, the respondent refunded the
booking amount of R&d#,ﬂﬂl_II;QI;lq,;&);hy-ilﬁﬁuing a fresh cheque, no. 848497
dated 18% April, 2012 uf"ﬁﬁéﬁfiﬁﬂunal Bank in the name of the
complainant and retu::p,# Eﬁ‘t‘l‘%ﬁ'&%’éaﬁhed cheque of Rs.12,00,000/-
having cheque no. O{W}dﬂtﬁdé‘tﬂﬂ :[anuar}r. 2012 of ICICI Bank, to
the cumplainantlal_#}lfg u;riﬂiiﬁ;iﬁ;ﬁfellhtihn letter. The complainant
objected the Htééal,f’cancellaﬁﬂnf and returned both the cheques,
cheque no. Bfmﬁ-ﬂ':i dated IIEE} Apri_], 2012 jof Rs.4,00,000/- and
uncashed t:heq'i;_é' ” ﬁﬁ. 0239%1 dated 1B% January, 2012 of
Rs.12,00,000/- to i‘hwa&jmqg‘enmnd reguested for the possession of
the flat. The respul;l'd;ir:lf 5_-1'15&’-“4‘1@&}3&1‘ enchased the cheque of
Rs.12,00,000/- nor gasrgturf'lqg back to the complainant.

That the res;:-unﬁeﬁi failed to execute the fat‘buyer agreement with
the complainanf till /date, 'sinté no agreement was executed, so, to
safeguard the intéi"eéi of the i:mﬁpla{nant, the period for delivery of
possession is taken as three (3) years from the date of allotment of the
Flat as per the view of the general principle given by the Hon'ble
Supreme Court Judgement in Civil Appeal No. 3533-3544 of 2017
titled as Fortune Infrastructure & Another versus Trevor D’Lima
and Others. Thus, the date of possession comes out to be 9

September, 2011. Now, even after a delay of more than eleven [11)
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years and three (3) months, the respondent has failed to offer the
legitimate possession of the flat to the complainant till date.

That the complainant, Sushil Chand Jain was approached by the sale
representatives of the respondent company, who made tall claims
about the project 'Park Serene’ as the world class project. The
complainant was invited to the sales office and was lavishly
entertained and promises were made to him that the possession of his
flat would be handed over mfthe.inc]udtng that of parking, parks, club
and other common areas. 'r&mﬁlainant was impressed by their
oral statements and rkpéseﬁtatmns and ultimately booked a
residential flat in the _pbn;ﬁﬁbm.ﬁqrene in Sector 37 D, Gurugram
by paying Hsénﬂﬁpf' as booking aount via cheque no. 193935
dated 6% March, 2008. The respondent issued Rerenpt no. 1400022125
dated 7* March, Z’E[IB to the complainant.

That the cumplaj;iantghanﬁi the residantlal flat via brokers, Orion
Realtors & Dwelupﬁl;jhn ,pruﬂusﬁl‘tﬂ offer a discount of 4. 25% to
the complainant on hmkmg_ _t_f_h?jﬁiﬂemlal flat in the project "Park

Serene’. f ;J B A
" .. 1".- + |
That the Respnm&eé s&aﬁ‘ﬁ&uﬂrﬁnﬂ;ﬂtﬂr dated 9% September,

2008 to the complainant and allotted flat No. 502 in Tower |

measuring a super area of 1788 square feet in the project ‘Park

Serene’.

That the respondent issued a letter dated 4'» may, 2009 wherein the
respondent changed the allotted flat of the complainant from ]-502 in
Tower | to K-502 in Tower K, measuring the same super area of 1788
square feet in the project. The respondent also offered various benefits

to the complainant - (a) timely payment discount of 10% on the
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uncalled BSP with every upcoming instalment, {b) additional discount
of 10% on uncalled BSP on Pre/Upfront payment, (c) enhanced the
compensation on delayed delivery from Rs.5/- per square feet to
Rs.10/- per square feet per month and (d) 12 months free
maintenance to first 50 occupants,

That on 4% may, 2009, the respondent informed the complainant via
demand letter that the excavation work has been started on the project
site and has been going in Eull swing. Therefore, a demand of

Rs.11,03,305/- was raised’ ij{,— e allotted flat to be paid by the
t ":-ﬂ‘:"'q..'

complainant. ; -
That On receipt ufthe tettgr éﬁﬁﬁrﬁspnndmt dated 4" May, 2009, the
complainant e:-:p;aﬁeﬁ his w with ‘the respondent via letters
dated 25% July, ’E-Dﬂ? and aga}n on Bt October, 2010 that the
complainant was Ez dlre neaﬂ of the flat for his residence and request
the respondent -Itr mmple;e the! construction and handover the
possession at the e{u:]i;:ﬁ The a:nj;upihmant aiso offered to pay the
balance amount in slngie,sﬂ-eteﬁflwése the respondent is ready to
early handuvertg WS?@I‘F flat.,

That the com m aggrieved by the actions of the
respondent, gnt_;ﬁs}ﬁ&d a-.lag_a] notice dated 8 November, 2011 to the
respondent thrnugh his advocate for delivery of possession of the

allotted flat at the earliest as he needed the flat for residence purpose.

XV. That the complainant in dire need of a place for residence, made the

payment of Rs.12,00,000/- via cheque no. 023971 dated 18% January,
2012 to the respondent. The complainant requested the respondent
via Letter dated 18" January, 2012, to deliver the possession of the Flat
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at the earliest as the flat was required for his family residence and
offered to make the payment of the balance amount immediatel y.

That when no receipt was received by the complainant on payment of
Rs.12,00,000/-, the complainant wrote a letter dated 28t February,
2012 to the respondent, requesting the respondent to issue the
acknowledgement receipt against the cheque of Rs.12,00,000/- sent
by the complainant on 18% January, 2012 via registered post. The
complainant was concerned as the complainant was also receiving
various SMS and calls frun_?f;']:_

allotted Flat. The cumplainﬂﬁ‘i: o 'ﬁquesmd the respondent to issue

the receipt of Rs. lw&,ﬁﬁﬁf -Bnﬂﬁan&mer the possession of the Flat

at the earliest. /| ._: y =t

That the respmfdﬂh_ sent a reply dated 2?“1.'_&1“". 2012 through an
Advocate on th&, fﬁgal anicé'ﬂféthe:cnmplainant dated 8% November,
2011 wherein ﬁg&pﬁ’ﬂdént "clﬂhrlji" denied 15 failures to fulfil its
obligations of mﬁp{ﬂiﬁ' the tannsu'uctiun on time and deliver the
possession, even after . "_'_mﬁrefg;l.msts made by the complainant.

y dealers asking for the sale of

-lr I

complainant dué‘t:ﬁmn pa E:md remmeﬂ the uncashed cheque
of Rs.12,00,000/- _nfj the complainant havi ng cheque no. 023971 dated
18" January, 2012 along wxl:h a fresh cheque of booking amount of
Rs.4,00,000/- having cheque no. 848487 dated 18 April, 2012 in the
name of the complainant.

The complainant objected to the illegal cancellation made by the
respondent via letter dated 27+ April, 2012 as the cancellation of the
flat was made to fulfil the malafide intentions of the respondent. The

respondent knew that the prices of the flats had started increasing
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XIX.

XXL

XX1I.

during 2012 and in the greed to earn more money by reselling the flat
of the complainant, the respondent cancelled the flat on fraudulent and
bogus grounds. The complainant wrote a Letter dated 2n¢ May, 2012
to the respondent objecting and declining the illegal cancellation made
by the respondent and thereby, sent back both the cheques, of
Rs.4,00,000/- and Rs.12,00,000/- to the respondent and requested to
handover the possession of the flat to the complainant at the earliest

That the complainant sent vamu:mf. letters to the respondent time and

again to inquire about the f!;lj?&:,r of possession of his flat but no
response was received h}*”ﬁl :

clear the cheque of jofg 6;1':5&[]1 by the complainant for the Nat
and was not replﬁngw’ any contentions made by the complainant.

That the cnmplauim:rt filed E mmplaml in the Permanent Lok Adalat
against the respdﬁd?nt iar its ﬂegl and fraudulent actions and not
delivering the pagsesﬂnn of the flat to the complainant on time. The
complaint was disﬂuwﬂg’f h}r the Fermanem Lok Adalat on the grounds

ufpemmary]ur{sdjmum :.' RE

peadent. The respondent did not

That from 2013 gﬂ 2021, I;hgqu lainant kept sending payments for
the flat to the req}ﬂndieni vial various. cheques, for getting the
possession of thg ﬂ%tfﬂtﬂ'lﬂ Eaxﬁest as l:he complainant needed the Nat
for residence. The cump]amant sent various letters, emails, made
various phone calls, visited the offices of the respondent and requested
the respondent to accept the payments and deliver the possession of
his flat, but the respondent did not respond to the requests of the
complainant,

That the complainant has approached the respondent and pleaded for

delivery of possession of his flat on various occasions as he needed the
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10.

flat for his residence. The respondent did not reply his letters, emails,
personal visits, telephone calls, seeking information about the status
of the project and delivery of possession of his flat, thereby the
respondent violated Section 19 of the Act, 2016.

That the complainant intends to withdraw from the project. As per the
abligations on the respondent/promoter under Section 18 of the Act,
2016 read with Rules 15 and 16 of the Rules, 2017, on the failure of the
Respondent to handover the passession of the flat, the complainant

seeks return/refund of the s deposited amount along with prescribed

rate of interest from the: d‘al;e"ﬂ p’af,rment till the entire amount is
realised. The TEEPUH’EE;L’MEEI‘ has, neglected his part of

obligations by f.ﬂl.{ngt,u nﬁehelhgmwiate and rightful possession of the

flat in time, Thqméa-rg:nlaman; reserves his right to seek compensation
from the promotér, |

Relief sought h]r’l;thdqn'q:}lﬂ nants;
The complainants Iﬁ:‘.:em following relief(s):

L

Direct the resl:.tundan,t tu Jdvalwer legal, legitimate and lawful

possession of l:hE 'Ehﬁ complainants along with delayed
possession iﬁteésf at?;:l ﬂiﬁd rateas per the Act, which is to be

paid by the resp_l;ﬁdam_ﬁnm the due date of possession till the date
of actual handover of possession.

The present complaint was filed on 05.01.2023. On 28.07.2023, the

counsel for the respondent states that the complaint is not maintainable

d

nd they have moved an application for non-maintainability of

complaint on 05.10.2023 after supplying a copy of the same to the
counsel for the complainant. The counsel for the complainant filed a

reply to the application on 15.03.2024. It is important to note that till
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date no reply have been filed by the respondent but filed the written
arguments on maintainability 24.05.2024.
Written submissions by the respondent.

The respondent has contested the complaint on the following grounds.

That the complainant after conducting his own due diligence and
after being fully satisfied with the quality of projects developed by
the respondent, applied for allotment of residential unit in the Project
“Park Serene” situated a.!: Sgctpr- 37D Gurugram, Haryana, vide
booking form dated 07.03.;
4,00,000/- towards hqe-kipg*f"fi%mm The Complainant willingly
opted for cnnm:rucﬂﬂn lﬁk&&mm plan.
That the mmp]ﬂu‘iﬁn{ aﬁ&ﬂﬂﬂﬂlttfng his own due diligence and
after being fulbf.aapsf ied with the quality of | prﬂje-cts developed by
the respundenL apﬁlied for Hul:mentnf residential unit in the project
"Park Serene" ﬁtl:uaige-.ie at,ﬂactnrr- 37D Guyugram, Haryana, vide
booking form dz'l‘laédn ﬂm,gzuga and ‘had paid an amount of Rs.
4,00,000/- I:nwards bﬂﬂﬁhﬁeﬂﬁﬂnt The complainant willingly
opted for co nsl:nm?umﬂni{e&paynmqt plan,
That the respondent l!al‘ﬁa& ﬂhmahd vide demand note dated
09.09.2008 as per. ﬁa}tﬂ::.mt plamupmd by the complainant payable

on or before 24.09.2008 hnwever. the complainant did not come

forward to make payment of the outstanding dues. Thus, the
respondent issued reminder 1 dated 12.11.2008, reminder 2 dated
18.12.2008 and subsequently reminder 3 dated 26.03.2009)
however, the complainant willingly contin uously breached the terms
of booking form and allotment letter by failing to make payment of

outstanding dues despite repeated reminders and follow Lps.
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iv,

vi.

vii.

viil.

|

That the respondent company being a customer-oriented company in

order to give another opportunity to the complainant raised demand
vide demand note dated 04.05.2009, payable on or before
03.06.2009, but to no avail.

That complainant is a chronic defaulter who time and again failed to
make payment of outstanding dues despite being given ample
opportunities by the respondent, thus the respondent was
constrained to cancel the/ a]]ﬂtment of the complainant vide
termination letter dated Hﬁmﬁ thereby, seizing all rights of the
complainant, That in l:he %géﬁ?rhm the complainant sent belated
cheque amnuntfng,mﬂs }E;Hﬁ]ﬂﬂ{};r, without any prior intimation to
the respﬂndenL 4 ‘ﬂ:_ Eil

That as per thﬂ"t&ms of huuking form and allotment letter, the
respondent wgs.» ﬁtLed tu forfeit earnest money, interest and
brokerage, hnwﬁremwjth ut prajudice tavits rights, bonafidely in
good faith the res"pnddg#ht company. refunided the whole amount paid
by the complainant f.Rs.- 4,3?&&9’&; without any deductions vide
cheque hearlng;rn H&Qd-':’i? q‘ﬂ@ 18:04.2012 and further returned
cheque amountin u‘*ﬂﬁlﬁiﬁﬁﬂf back to the complainant.

That the preseat ;ﬂﬁlﬁﬂmtisba:mtl by limitation and on this ground
alone deserves to be uumghﬂy dismissed. The allotment was
terminated vide termination letter dated 27.04.2012 and the present
complaint has been filed on 05.01.2023 i.e. after 10 years 8 months
and 9 days to be precise.

That the present Complaint is infructuous and deserves to he
dismissed. That without prejudice to its rights, bonafidely in pood

faith the respondent company refunded the whole amount paid by
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12,

13.

the complainant ie. Rs. 4,00,000/- without any deductions vide
cheque bearing no. 848497 dated 18.04.2012 and further returned
cheque amounting to Rs. 12,00,000 /- back to the complainant.
Jurisdiction of the authority
The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given
below.

El  Territorial jurisdiction =~

As per notification no. 1 fqzyag’lfﬁ-ﬂw dated 14.12.2017 issued by
Town and Country Planﬁipg FHU: tent, the jurisdiction of Real Estate

Regulatory ﬁumnﬁwwﬁml'&'enﬁre Gurugram District for

& L
|

& il . :
all purpose with offices/situated in Gurugram, In the present case, the

project in questiﬁﬂ.frif'situate_rli ﬁ_thfi_h the planning area of Gurugram
District, therefore ﬁié aut_lli'br:l':t}; has complete E;E;Lr{tu rial jurisdiction to
deal with the prﬂﬂeét é‘q’mﬂlaiﬁt._ '

Ell  Subject ma&hﬁpf@dj_éigg

Section 11(4)(a) of ﬁ:é'ﬂeymﬁmfﬁﬁﬂes that the promoter shall be
respansible to thq,iaj tegqasp&hagraem&nt for.sale. Section 11(4)(a) is

reproduced as hereundeérs, M3
Section 11 ?

(4) The promater shall-

(a) be responsible for all ohligations, responsibilities and Junctions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, os the case may be, to the
allottees, or the common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

Page 15 of 20



HARERA | Complaint No. 7715 of 2022 and
& GURUGRAM |  other

34(f] of the Act provides to ensure compliance of the obligations
cast upon the promoters, the allottees and the real estate agents
under this Act and the rules and regulations made thereunder

14. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-
compliance of obligations by the promater leaving aside compensation
which is to be decided by the adjudicating officer if pursued by the
complainants at a later stage.

F.  Findings on the relief sought by the complainants.

F.1  Direct the respondent to deliver legal, legitimate and lawful
possession of the flat to the complainants along with delayed
possession [ntereg;a presci  rate as per the Act, which is to

ondent from the due date of possession till

ctual handover of possession.

15. The complainant statés that the respondent issued an allotment letter

dated 9th Septem@ﬁT[}B Fur”aillu_tmem: of flat no. K-502 in Tower K to

the complainant inlitl‘:_tﬁ iroject ‘F,i'ark_ Serene”. The respondent kept raisi ng

demands but no co rfs_:tryf.‘tign of his tower was visible at project site. The
complainant being aggﬁevaﬁfhﬁ‘meﬁrﬂnus of the respondent, issued a
legal notice dated 8th Nnvemherzﬂll to the respondent through his
advocate for deiive%&f possession of t'he_hllqt‘:;pd.t_'_lat at the earliest as he
needed the flat for residence | purpose. The complainant paid Rs.
4,00,000/- against t.J{e.aaIe mnsfderariﬂn of Rs. 41,92,860 /-,

16. During 2012 when the prices of the flats had started Increasing, the
respondent cancelled the allotment of the complainant vide Letter dated
27* April, 2012 on illegal and bogus grounds with malafide intentions to
earn more money by reselling the flat of the complainant. on cancelling

the flat of the complainant, the respondent refunded the bookin g amount
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of Rs.4,00,000/- by issuing a fresh cheque, no. 848497 dated 18 April,
2012 of Punjab National Bank in the name of the complainant and
returned the uncashed cheque of Rs.12,00,000/- having cheque no,
023971 dated 18" January, 2012 of ICICI Bank, to the complainant along
with the cancellation letter. The complainant objected the illegal
cancellation and returned both the cheques, cheque no, 848497 dated
18% April, 2012 of Rs.4,00,000/- and uncashed cheque no. 023971 dated
18" January, 2012 of Rs.IE.ﬂﬁ'."; ) fm;;he respondent and requested for

h ion of th ﬁ},/ A}iﬁ1
the possession of the fla T

17, The complainant wrxﬁit’éﬂ ':hhttﬁe- complaint is maintainable in
view of the fact thathﬂﬁ "’-matter wasr ﬁispﬂsed of by the Permanent Lok
Adalat in the year éﬂ{nn g'ua‘ndg that the case may be filed before the
competent court. '[‘hereaﬂér. ﬂw complainant followed up the matter

with the respondent E\({ num‘ﬁmus letﬁm which have been placed

| Ij{llr

on record.

18, On the contrary, %%ﬂ?ﬁ&ﬂlﬁl& s&temﬂmt as per the payment plans
demands dated. [I*H.Ii'}.mﬂﬂ‘pf Ell'.s. 438,572 /- was raised followed by
reminder dated 12.11.2008: 18:12.2008: 26.03.2009. The complainant
failed to make any payment despite repeated reminders. Then again new
demand dated, 04.05.2009 of Rs. 0,61,962/- was raised along with the
previous outstanding of Rs. 4,38,572/-, Thus, the respondent was
constrained to cancel the unit on 27.04.2012 and the present complaint

is barred by limitation. That the complainant in 2012 sent cheque no.
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024001 dated. 09.01.2012 of Rs. 12,00,000/-. However, the same cannot
acceptable to the respondent at such a belated stage. It is pertinent to note
that the respondent as a gesture of goodwill also fully refunded the entire
booking amount of Rs. 16,00,000/- to the complainant without any

deduction of delay payment charge /earnest money /interest/brokerage.

19. The counsel for the respondent further states that there is a delay of

20,

more than 10 years in filing the cﬂmplaint and the same is hopelessly
},:mf

barred by limitation. He ﬁ.lrthg: :
= '1
April 2012 and the amognt ﬂepc%sitmj h}" the complainant was refunded

alongwith the cancel on left'jﬁrﬂthmh@ a -::'n:aque However, the counsel

for the complainant: *sl:ﬂtﬂs thal: the said cheque was returned to the

sthat the cancellation occurred in

respondent |mme¢iqgé,~ on reqelpr.

On the dncumentﬁ and suhrqsssﬁm made by both the parties, the
Authority observes thal; ﬂ'}e E.‘qlr.lmlamam filed.a complaint in Permanent
Lok Adalat agamst the resphhdentiu the year 2014. The complaint was
dismissed by the ' agﬂt Ha&léa]at on thﬁ grounds of pecuniary
jurisdiction. Furmer;ﬁﬁg;,;tha .&uthnrnl_r u:-.ras established in 2018 and the
complainant apprnali:ﬁéd'th'e.ﬁﬁthuﬁt}r in 2022 after a lapse of four years
from establishment of the authority. The complainant remained dormant
over his rights for a long time before and even after establishment of
proper forum also. One such principle is that delay and latches are

sufficient to defeat the apparent rights of a person. In fact, it is not that

there is any period of limitation for the autho rity to exercise their powers
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under the section 37 read with section 35 of the Act nor it is that there
can never be a case where the authority cannot interfere in a manner after
a passage of a certain length of time but it would be a sound and wise
exercise of discretion for the authority to refuse to exercise the
extraordinary powers of natural justice provided under section 38(2) of
the Act in case of persons who do not approach expeditiously for the relief
and who stand by and allow things Izu ha ippen and then approach the court
to put forward stale claims, EI';E ' u :y:;ahty has to be claimed at the right
juncture and not on expuy?g réa?inéhle time.

Further, as nhsewed-ﬂgﬂlawﬁpd;ﬂarﬁ casa i.e. B.L Sreedhar and Ors. V.
K.M. Munireddy m’nﬂ]lﬁ. [AIR 2 ﬂﬂﬂ 5C 578], the Hon'ble Supreme Court

held that "Law nss@gﬁtinse wha are vigilant and not those who sleep over

their rights." Law wﬂisnut EI:S‘E[SJ thase who are careless of their rights. In

order to claim one's riﬂ}i' nﬁeﬂmﬂ b&mtcﬁﬁﬂ of his rights. Only those
persons, who are watchful aﬁﬂhsamﬁ.ﬂ ﬂFuslng their rights, are entitled to

the benefit of law. f}n{i l.'_liD%E #@‘s%ﬂ. vﬁm are watchful and careful of

using his /her rights;are entitled to the benefit of law.

22. The Authority is of the View that the present complaint wherein seeking

delay possession charges alongwith prescribed rate of interest and
setting aside of cancellation is not maintainable after such a long period
of time of more than 10 years. It is a principle of natural justice that
nobody’s right should be prejudiced for the sake of other's right, when a

person remained dormant for such an unreasonable period of time
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without any just cause. In light of the above, the present complaint filed

by the complainant is not maintainahble. However, the respondent counsel

stated at bar during the course of hearing that they are ready to revalidate

the cheque already issued for the refund of the amount paid by the

complainant without interest.

G.  Directions of the authority

£3. Hence, in view of the factn.:,al .15 IF{QH as legal positions detailed above,

the complaint filed by the cnmap

an !;!aeekmg above reliefs against the

RN

respondents is not mainta;uaﬁﬁff‘if‘ o

24. The respondent huﬂt_iefdp’ﬁﬂ ﬂ% revalidate the cheque(s) already

days.

issued for the refu;a;}}‘f,rhe amount paid by the complainant within 60

> AN |
25. This decision Shailjj_l_;l?taﬁ&f mutandis apply to cases mentioned in para

3 of this order.

I~.”’E \ l

26. Complaint stands d'isfw‘gf
27. File be consigned to reﬁiﬂ;l‘_y

Ashok Sa
Mem
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=, M-
= LI\ WD Vijay Kumar Goyal
Member

Haryana Real Estate Regulatory Authority, Gurugram

Dated: 03.12.2024
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