
HARERA
P.GURUGRAI/

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no. EOOS of 2022
Date offiling: 06.o1.2023
Date oforder 70.12.2024

Mr. Ra.i Kumar Rana
Mrs. Shanti Rana
Both RR/O: C-403, Unique ts, Plot no. 38,
Sector-6, Dwarka, New Del Complainants

1. M/s Advance India
Regd. office:232-
Estate, Phase-lll,
Wellworth Proj
Regd. Oflice: A- Respondents

ORDER

The present complaint has been filed by the complainant/allottees under

Section 3l ofthe Real Estate [Regulation and Development) Act,2016 (in

short, the Act] read with rule 29 of the Haryana Real Estate (Regulation

and DevelopmentJ Rules, 2017 (in short, the Rules) for violation of
section 11(4J(a) of the Act wherein it is inter alia prescribed that rhe
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promoter shall be responsible for all obligations, responsibilities and
functions under the provision of the Act or the rules and regulations
made there under or to the allottees as per the agreement for sale
executed inter se.

Unit and proiect related details

The particulars ofunit details, sale consideration, the amount paid by the
complainants, date of proposed handing over the possession, date of
buyer's agreement etc, have in the following tabular form:

A.

2.

Name of the proj oy Central", Sector-65, Gurgaon
Nature ofpr
DTPC Lic 02.11.2007

Name of roject Developers Prt.

d 14.09.2017 valid up

Unit no. 55, Second floor
29 ofthe compliantJ

Allotment Ietter

Date of execution of
buyer's agreement

20.lL.2020
(Page no.25 ofthe compliant)

Possession clause 7. POSSESSION OF THE UNIT
7.1 Schedule for possession of the
uniL - Tie Promoter agrees and
understands thqt timely delivery of
possession oJ the Unit to the Allottee
and the Common Areqs is the essence of
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S. No. Particulars
1.

2. Commercial colony
3.

Validity status I07.11..2024
Licensed area 3.987 acres

4. RERA Registered/ not
registered

Lrd.

ro 31.L2.2022

6. Unit area admeasuring 190.95 sq. ft
ISuper area]

floor
8.

9.
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Facts of the complaint

The complainants have submitted as under:

Complaint no. 8005 of 2022

B,

(Page no. 39 ofthe complaint)

5. TIME IS ESSENCE:
The Promoter shall qbide by the tune
schedule Jor completing the
Unit/Project haniling over the
possession ol the Unit to the Allottee
by 31 December 2022 qs disclosed at
the time ofregistration of the project
with the Authority or such extended
period as moy be intimated and
Lpproved by Authority lrom time to
gime. The completion ofthe project shall
mean grant of Occupancy Certilicote Ior
the Unit/ Projecl. lt is o.qreed between
the Parties thqt for the purpose of this
Agreement "handing over the
possession of the Unit" shall meon
issuqnce of Nolice of 1ffer of posses<ion

of the Unit (defined hereinofter) by the
Promoter to the Allottee.

[Page no.3B ofthe comolaintl
10 Due date ofpossession 31 1_2.2022

11. Rs.22,78,332/-

[As per statement of accounts dated
78.07.2022 on page no. 69 of
complaintl

72 Amount paid by the
complainant

13. Occupation certificate 24.L2.2021
(page no. 128 ofthe reply)

74. Offer of constructive
possession

28.0t.2022

[Page 131 ofthe reply]
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Total sale consideration
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a. That in 2007, the respondents M/s. ADVANCE INDIA PR0JECTS

LIMITED and M/s WELLWORTH PROIECT DEVELOPERS pVT. LTD.

issued an advertisement w.r.t launching of a Commercial Colony
namely "AIPL Joy Central,, situated at Sector _ 65, Village
Badshahpur, Tehsil Badshahpur, District Gurugram under the
license no. 249 of ZOOT dated 02.1.1.2007, issued by DTCp, Haryana,

Chandigarh and thereby invited applications from prospective

buyers for the purchase

b. That relying on the assurar promises of the respondents, on

09.01.2017, rhe p namely Mr. Rajkumar Rana

and Ms, Shanti e subject proiect and in
lieu of the sa ,000/-. The payment was

acknowl y and accordingly

reflected in

company.

c. That on 02.06.

respondent's comp

namely Mr.

shop bearing no. 2043

by the respondent's

issued by the

the present complainants

vide which a retail

a super area of 190.67

F

sq. ft. was allotted at BSP @ Rs. 70,3lS l- per sq. ft., Development

charges @ Rs. 676l- per sq. ft., PLC @ Rs. 1,050/- per sq. ft. and IFMS

@ Rs. 100/- per sq. ft.

That the complainants have made all the payments well on time as

and when demanded by the respondents. It is a matter of fact that
complainants have paid an amount of Rs.4,00,000/-, Rs. 2,00,000/_,

Rs.5,00,000/-, Rs. L,08,292.68/- and Rs. 11,50,095/- on09.0t.20t7,
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and 09.03.2020 respectively

of the subject unit. All the

are acknowledBed by the

reflected in the statement of

74.02.20 t7, t6.05.2017, 03.06.2077

against the total sale consideration

payments as mentioned above

respondents and the same are also

accounts issued by the respondents.

That right from the time of allotment, the complainants were eager

to get the buyer's agreement executed and kept on pursuing their
grievance w.r.t the sam pondents but the respondents

never gave a satisfacto keep on lingerlng the matter. It
is pertinent to the present complainants

were law abi every payment as and

when deman

respondents

matter of fact that the

sale consideration

of the subi out even executing a

to the kind notice ofbuyer's

k almost 4 years from the

s agreement with the present

re than 98% of the

the kind notice of this

date of booking to

complainants

Total sale con

Hon'ble Authority that how the builders like the present one is

misusing their dominant position and harassing the naive allottees

after looting their hard-earned monies. In the light of the

submissions made above, the respondents are liable to pay interest

ofthe hard-earned monies ofthe allotter which they have collected

and used for their personal wrongful gains without even executing a

buyer's agreement for 4 longyears after booking ofthe subiect unit.
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That after the continuous effort of the present complainants for

almost 4 years (from booking of the subject unitl and after making a

payment ofalmost 98% ofthe total sale consideration ofthe subject

unit, on 20.11..2020, a buyer's Agreement was executed between

respondents and the present complainants) wherein a retail shop

bearing no. SF-55 on Second Floor having a super area of 190.95 sq.

ft., Carpet area of 80.21 sq. ft., Unit Covered area of 95.48 sq. ft. was

allotted. As per Clause uyer's agreement, the total sale

consideration of the s was Rs. 23,85,471.68/-. It is

pertinent to mentio use 5 of the said agreement

talks about Tim ue date of possession to

be31.1.2.202 talks about Possession

of the Unit, on of the Unit.

That to the

respondent's

complainants, the

to sign a buyer's

agreement arbitrary and one sided.

The complainants ob e but the builder who was in a

dominant

allotment

nants to cancel the

monies and

accordingly the forceful consent (under undue influence) of the

present complainant was obtained and accordingly, a pre-printed

buyer's agreement containing unilateral, arbitrary one sided clauses

heavily loaded in the favour of the builder was executed. The

consent of the present complainants so obtained was not a free

consent as defined in Section 14 ofthe Indian Contract Act, 1872. The

clause 7 of the buyer's agreement speaks about "Possession of The
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Unit" wherein a new word "Constructive possession,, was inducted

in place of physical possession which is a violation of the provisions

of the Act of 2016 and Rules of 2017. Further, vide clause S of the

buyer's agreement dated 20.11.2020, which was executed after 4
years [from the date of bookingJ of continuous efforts of the

complainants, the promoters have promised to handover the

possession ofthe subject unit by 31 .lZ.ZOZZ.

h. That on 78.01.2022, a r of possession was sent by the

respondent company to t complainants along with Iinal

statement of acco f the said notice reads as

"lntimation of

but the said d of certain illegal

demands as cture Augmentation

Charges, Ele

Storm Water

it Charges, Sewage/

c Meter Charges etc.

i. That the said no completely illegal and

unlawful as firstly, it out physical handing over of
possesslon. where practically no

many illegal demands as Sinking Fund, Labour cess, Infrastructure

Augmentation Charges, Electric switch-in station & Deposit Charges,

Sewage/ Storm Water/ Water Connection charges, Electric Meter

Charges, to name a few. This Hon'ble Authority in many of its
judgements have held that an offer of possession which is

accompanied by unlawful and illegal demands is not a valid / la&ful

physicalpossd$s sffidleBi nhvoid in the eyes oflaw.

Secondly, the said notice of offer of possession was accompanied by

PaEe 7 of 3l
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offer of possession. lt is most humbly prayed before this Hon,ble

Authority to struck down the said notice ofoffer ofpossession along
with the illegal demands made by the respondent,s company and

declare the same as unlawful and invalid. Further, it is also most
humbly prayed that a direction w.r.t issuance of a fresh offer of
possession in which physical possession of the subiect unit is
offered.

) That the present comp made all the payments well on

time as and when dem respondent builder. It is a matter
of fact that the ad made a payment of
Rs.28,11,738.83 sideration of the subject

unit against 0,992.2e /-.
That further

valid/ lawful

submit here that no

e to the complainants

till date. Fu the agreement dated

20.71.2020, the to handover possession

of the sub,ect unit t it's a matter of fact that till
date, the ot handed over to the

present com the respondents are

liable to pay ft!'{ r.ur..iU"a rate from
the due date ofpossession i.e.,31.12.2022 till actual handing over of
the possession as per the provisions of the Act of 2016.

Thatthe respondent builder cannotcharge Holding charges from the
present complainants. However, as per the law settled by the

Hon'ble Supreme Court in civil appeal no. 3864-3889 /ZOZO dated

14.12.2020, the holding charges shall also not be charged by the

Page I of 31
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respondent builder at any point of time even if they are part of the
agreement.

m. That due to the acts of the respondents and the deceitful intent as

evident from the facts outlined above, the complainants have been

unnecessarily harassed mentally as well as financially, and therefore
the opposite party is liable to compensate the complainants on
account of the aforesaid unfair trade practice. Without prejudice to
the above, the Comp the right to file a complaint

before the Hon'ble cer for compensation.

C,

4.

Relief sought by the co

The complainants

a. Direct the res

unit as per

Direct the

provisions of

Direct the respo

Fund, Labour-cess,

switch-in

Connection

change.

ssession of the subject

bed rate as per the

demands as Sinking

entation Charges, Electric

/ Storm Water/ Water

Payment due area

e.

GURUGRA
Direct the respondent to charge CAM charges from the date of
handing over ofthe actual physical possession of the sub,ect unit.

Direct the respondent to not charge "Holding charges,,from the

complainants.

Direct the respondent to not charge anything from the present

complainants which is not part of the agreement.

Page 9 of 31
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5. 0n the date of hearing the authority explained to the respondent

/promoters about the contraventions as alleged to have been committed
in relation to section 11(a) (al of the Act to plead guilty or not to plead

guilty.

D. Reply by the respondent no. 1

6. The respondent no. t has contested the complaint on the following
grounds:

a. The present complaint

decided in summary p

evidence to be Ied

examination

disputes

the Civil Co

this ground

Investors who

investment in

b. That the Comp

I such issues which cannot be

e said issues require extensive

examination and cross-

on. Therefore, the

nly be adjudicated by

to be dismissed on

not "Allottees" but are

tion as a speculative

/profit from its resale.

roached the Respondent No. 1

and express

commercial ent No. 1 and booked

the unit in /2043, Second Ploor

admeasuring 790.67 sq. ft. (tentative areal situated in the project

developed by the Respondent No. 1, known as 
,,AIPL 

.Joy Central,, at

Sector 65, Gurugram, Haryana. That thereafter the Complainants

vide application form in 2017, applied to the Respondent No. 1 for
provisional allotment of a unit bearing number SF/2043, Second

Floor in the proiect. It is submitted that the Complainants prior to

in booking an apartment in tlte

e present complai

present complaint
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approaching the Respondent No. 1, had conducted extensive and

independent enquiries regarding the proiect and it was only after
the Complainants were fullysatisfied with regard to allaspects ofthe
project, including but not limited to the capaciry of the Respondent
No. 1 to undertake development of the same, that the Complainant
took an independent and informed decision to purchase the unit, un_

influenced in any manner by the Respondent No. 1. The
Complainants conscio fully opted for down payment
plan as per their choice of the sale consideration for
the unit in question ented to the Respondent No.

1 that they time as per the payment

schedule. no reason to suspect

bonafide of plai

That at this i

the Parties is

terms. That in

only on the categori

relationship between

sanct to the agreed

nts purchased the Unit

that the Unit shall not be for
physical possession. That the booking was categorically, willingly
and voluntarily made by the Complainant with an understanding of
the same being for leasing purposes and not self-use, as can be noted

in clause 43 of the Schedule I of the Application form:

"43. The Applicant has clearly understood that the llnit is

unit qlong with other combined units as a lorger area on
the terms and conditions that the Company woild deem fiL
The Applicant sholl at no point oI time object to ony sich
decision ofleasing by the Company"

Page 11of31
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d. That pursuant to the execution of the Application Form, the
Respondent No. I had no reason to suspect the bonafide of the
Complainants and the Allotment letter dated 02.06.2017 was issued

to the Complainants. Thatas can be noted from the above_mentioned

clause 43, the Complainants had given unfettered right to the
Respondent to lease the Unit and had agreed to not object to the
decision of leasing at any point in time. However, despite having
booked the Unit on , the Complainants, have

malafidely filed the p plaint with the motive to seek

wrongful gains fro

That the Unit al

categorically

Schedule 1

tn

subject to change as was

at the Clause 1 of the

as under:

I ollotmentof
rly understands

ny shall be
the Unit Buyer's

by the Compony, is
the Applicanf'.

oUn
that
purely

Thar the Respondent, vide its Letter d,ated 23.O6.ZOt7 sent 02 copies

of the Buyer's Agreement for its execution by the Complainants.

Respondent once again sent a reminder to the Complainants vide its

letter dated 18.08.2017, which too was deliberately ignored by the

Complainants for reasons best known to them, or on the

misconceived notion that they shall remain unbound by the terms of
the Agreement and hence, intentionally procrastinated from their
obligation to execute the Buyer's Agreement.

Page 12 of 31

f.



ffiHARERA
ffi aJRTJGRAN/

Complaint no. 8005 of 2022

g. That thereafter, after persistent requests, the Buyer,s Agreement

was executed by the Complainants as late as on 20.11.2020, which

delay cannot be attributed to the Respondent. It is pertinent to note

that as per clause 18 of the Schedule I of the Application Form, the

Applicant shall gef possession of the ttnit only after the Applicqnt hrrs

fully discharged all his obligations and there is no breach on the part
of the Applicant and complete payment of Sale Consideration ogainst

the Unit has been made a pp li ca b le c harg e s/ due s/ taxes

of the Applicant hqve nce / Sale Deed/necessary

transkr documents icant shall be executed znd/or

registered upon Consideration and other

dues, taxes, c by the Applicant After

taking the ed thatthe Applicant

has satisfied to the construction or
qualiA of case, the Complainants

failed to abide of the Buyer's Agreement

and defaulted in rem . That the Respondent

was constrai lainants. The delay

notified the Complainants that they had defaulted in remittance of

the amounts due and payable by him. It was further conveyed by the

Respondent to the Complainants that in the event of failure to remit

the amounts mentioned in the said notice, the Respondent would be

constrained to cancel the provisional allotment of the unit in
question. Further as per clause 5 of the Buyer's Agreement, the

Page 13 of 31
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possession of the unit in question was proposed to be handed over
by 37.12.2022.ltis relevant to submit that the OC was applied for on
09.05.2021, which was granted on Z4.lZ.2OZl. Hence, there is no
delay whatsoever on the part of the Respondent. It is the
Complainants themselves, who have been in default of his
obligations of timely payment ofthe instalments, and hence, are not
entitled to any relief whatsoever. Despite the aforesaid delays and
defaults, the Responde interest waiver of Rs.a,l44 /-
to the Complainants. It i that the Complainants despite
being in default, ossession of the said unit in
question within terms ofClause 5 ofthe
Agreement to date possession of the

unit in qu date, as may be

extended by

That it is underwent a

change/modi same being done,

objections/suggesti of building plans were invited

ch the Complainants

i. That the Respondent No. 1 was miserably affected by the ban on

construction activities, orders by the NGT and EpCA" demobilization

of labour, etc. being circumstances beyond the control of the
Respondent and force majeure circumstances, that the construction
was severely affected during this period and the same was rightfully
intimated to the complainants bythe letter dated 30.11.2019.

Page 14 of 31
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j. That it is pertinent to highlight that the arrangement between the

parties was to transfer the constructive possession of the Unit and

the same was categorically agreed between the parties in the

Application form and the no protest in this regard had ever been

raised by the Complainants and the same was willingly and

voluntarily accepted by the Complainants. That the leasing

arrangement furthers the constructive possession ofthe Unit. It may

be necessary to point to the lapses on the part of the

Complainants to make th ing dues towards the possession,

has caused severe ondent No. 1 as, the unit in
question could eturns not only for the

k,

Respondent

That it is an

to take effect

of such an u

rights ofthe

the Unit, after the

Further, it n

considered t

well.

lease may be Iimited

date. That by virtue

/ allottee enjoys the

structive possession of

rat a lessor is always

n ofthe property and

stay in cons@fuf R+rtGItAffi t",,"". rhat such a

relationship is valid and has been recognized in law at various

occasions. For instance, it was observed in Motilal Govindmm vs.

Gopikrishna Shadilalfi ond Ors. (06.08.7960-MpHC):

MANU/MP/0?84/1960.

That without prejudice to the preliminary obiections on

maintainability, it is vehemently submitted that the physical

Page 15 of 31
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possession cannot be given, and the Unit shall be leased out, It was

observed in Gunwantlal v, The State ol M,p,,

MANU/SC/o730/7972: AIR 7972 SC 1756, 7759. That possession

can be shown not only by acts ofenjoyment of the land itselfbut also

by ascertaining as to in whom the actual control of the thing is to be

attributed or the advantage of possession is to be credited, even

though some other person is in apparent occupation or the land. In

one case, itwould be a ion and in the other case, it would

be constructive possessi

n. That the Complain t complaint and by taking

such baseless trying to conceal the

up their own wrongs,

delays and I

by concocti

obligations

ite all the goodwill

gestures ext mplainants are trying

to illegally t No. 1 and their main

aim is to cause wron s and wrongfulloss to the

Respondent

Complaint is

e. Therefore, the present

ofiurisdiction and

the samei'@{J{?UGftAM{very outser and the

Complainants shall be directed to file pursue the complaint before

the civil court for any dispute arises from the Agreement in the form

of investment agreement and lease agreement.

o. That the law of equity and justice cannot allow such Complainants to

reap benefits of such opportunistic attitude and will strive for

balance of rights of both the parties at dispute. That this Hon'ble

Page 16 of 31
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Authority should not allow the Complainants to mislead the Hon'ble

Authority and to misuse Real Estate [Regulation and Development)

Act,2016 for harassing the builder. That despite the utter failure of
the Complainants in fulfilling the obligations, the Respondent No. 1

has always showed exemplary conduct.

p. That thereafter, the Complainants, through the letter dated

20.05.2020 were informed about the re-numbering of the Unit
number SF/2043 ro SF-

q. That it is further submi espite there being a number of
defaulters in the proj t itselfinfused funds into the

project and

Respondent

Occupation

Respondent

roiect in question. The

ficate on 09.05.2021.

in favour of the

rrlAD(RA)/20 It is pertinent to note

that once an a pation Certificate is

submitted for app of the concerned statutory

authority, the control over the same.

cannot exercise any influence. As far as the Respondentis concerned,

it has diligently and sincerely pursued the matter with the

concerned statutory authority for obtaining of the Occupation

Certificate. No fault or lapse can be attributed to the Respondent in

the facts and circumstances of the case. Therefore, the tjme period

utilized by the statutory authority to grant occupation certificate to

no. ZP-322-Yol.-

Page 17 of 3l
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the Respondent is necessarily required to be excluded from
computation of the time period utilized for implementation and
development of the project.

That the Complainants were thereafter offered possession of the
unit in question through letter of offer of possession dated
2A.0L.2022. The Complainants were called upon to remit balance
payment including delayed payment charges and to complete the
necessary formalities/ ion necessary for handover ofthe
unit in question to the ts. That the copy of the offer of
possession dated 2 th annexed. The Respondent
No. 1 earnestly to obtain constructive
possession of complete all the
formalities ion. However, the
Complaina gitimate, just and fair
requests of th ned the Respondent
with institution It is relevant to note here

had complied with itsthat the Respon

obligations ithin time.
That it is nants did not have
adequate funds to remit the balance payments requisite for
obtaining possession in terms of the Buyer's Agreement and
consequently in order to needlessly linger on the matter, the
Complainants refrained from obtaining possession of the unit in
question. The Complainants needlessly avoided the completion of
the transaction with the intent of evading the consequences

enumerated in the Buyer's Agreement. Therefore, there is no equify

Page 18 of 31
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in favour of the Complainants. Without admitting or acknowledging

in any manner the truth or correctness of the frivolous allegations

Ievelled by the Complainants and without prejudice to the

contentions of the Respondent No. 1, it is submitted that the alleged

interest frivolously and falsely sought by the Complainants is illegal

and bereft oflogic. The Complainants are not entitled to contend that
they are entitled for any sort ofinterest even after receipt of offer for
possession within ime. The Complainants has

consciously and malicio from obtaining possession of

the unit in questio

That it is the obl under the Act to take the

possesslon o nths of Occupancy

Certificate uding the payment

of outstandi on charges, as per

the notice e Complainants have

intentionally in order to generate an

impression that the t has reneged from its

or subsists in favor of

e instant complaint.

rhe comprair@ hffi{rr[@{AA#}mpraint on absorurery

false and extraneous grounds in order to needlessly victimize and

harass the Respondent No. 1.

That it is submitted that several allottees, including the

Complainants have defaulted in timely remittance of payment of

installments which was an essential, crucial and an indispensable

requirement for conceptualization and development of the project

Page 19 of 31
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in question. Furthermore, when the proposed allottees default in

their payments as per schedule agreed upon, the failure has a

cascading effect on the operations and the cost for proper execution

of the project increases exponentially whereas enormous business

losses befall upon the Respondents. The Respondents, despite

default of several allottees, has diligently and earnestly pursued the

development of the proiect in question and has constructed the

project in question as as possible.

v. That it was an obligation plainants to make the payments

against the Unit, h nants have gravely defaulted

in the same. ues towards stamp dufy

and registr t to the tune of Rs.

70,26,403 /-
That it is sub has no jurisdiction to

deal with the the Act is entirely

silent on the intended the .iurisd icti on

of the Act to extend the same would have

Complaint no. 8005 of 2022

been incorporated. It is a settled principle that what cannot be

attained directl, cannot be attained indirectly. Accordingly, the

Hon'ble Authorify has no jurisdiction to dealwith the present matter

and the present Complaint need to be dismissed at the outset.

That it is submitted that the Respondent No. t has acted strictly in

accordance with the terms and conditions of the Agreement

between the parties. There is no default or lapse on the part of the

Respondent No. 1. The allegations made in the Complaint inter-alia

that the Respondent No. t has failed to comply with its obligations

Page 20 of 3l
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very threshold.

y. It is also submi

the Complai

specifically

specifically

objections, s

incorporated in

to the list ofdates.

Complaint no. 8005 of 2022

are completely false and bereft ofany merits. 0n the contrary, it is
the Complainants who are in clear breach of the terms of the

Agreement by not remitting the outstanding amount of the said unit

in question within the stipulated time and by not coming forward to

take the possession ofthe said unit in question. Thatthe Respondent

No. t has duly fulfilled its obligations. There is no default or lapse in

so far as the Respondent No. 1 is concerned. The allegations levelled

by the Complainants ess. Thus, it is most respectfully

submitted that the p nt deserves to be dismissed at the

submissions set out in

as if the same are

those which are

ts ofthe preliminary

be deemed to be

plaint as well as in reply

7. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisputed documents and submissions

made by the parties.

The present complaint was filed on 05.01.2023 in the authority. The

notice for hearing was duly served to respondent no. 2. However, despite

providing enough opportunity for filing the reply, no written reply has

been filed by the respondent no. 2. Thus, keeping in view the opportuniry

given to the respondent no. 2, that despite lapse of one year the
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10.
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respondent has failed to file the reply in the registry. Therefore, in view
ofthe above-mentioned fact, the defence ofthe respondent no. 2 is hereby
struck off by the authority. Further, respondent no. 2 failed to put in
appearance before the authority and has also failed to file reply. In view
ofthe same, the matter is proceeded ex-parte against respondent no. Z.

Written submissions filed by the complainant and respondent no. L are
also taken on record and considered by the authority while adjudicating
upon the relief sought by th

Jurisdiction of the autho

The authority observes as well as subject matter
jurisdiction to adjudi t for the reasons given

below.

E. I Territorial

As per notifica 4.72.2077 issued by
Town and Coun the iurisdiction of
Haryana Real Estate m shall be entire
Gurugram district for all e present case, the proiect in
question is situa area of Gurugram district.
Therefore, this au iction to deal with

1L.

12.

the present complaint.

E. II Subiect-matter iurisdiction
Section 11(4) (aJ of the Act, 2016 provides that rhe promoter shall be

responsible to the allottees as per agreement for sale. Section 11[4J (a) is

reproduced as hereunder:

Section 77(4) (d)
Be responsible for oll obligqtions, responsibilities and Junctions
under the ptovisions oJ this Act or the rules ond regulations mode
thereunder or to the allottees os per the ogreemeit for sole, or to
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the assocolattthe ff'lif,?li'l!!f;i!,::::;T":!;ir"allottees, reas to tie ossociatio, XZtiu"", _
the competent outhority, as the case may b
Section 34_Functions of the Authortty:
34(J) to ensure compliance of the ;btigotions cost uDon thepromotert the allottees snd the reol estoie ogents under this Act
and the rules ond regulotions made thereunder,

-rJ. 50, ln view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non_compliance

Complaint no. 8005 of20Z2

later stage.

F.

74.

Findings on the obiections raised by the resDondent:
F.I. Obiection regarding maintainability of complaint on account ot

of obligations by the promoter leaving aside compensation which is to be
decided by the ad.judicating officer if pursued by the complainants at a

complainant b
The respondent t tana tkt tprgoqpta\trip a.e investors and not
consumers and therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under section 31 of the
Act. However, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if he contravenes orviolates any
provisions of the Act or rules or regulations made thereunder. Upon
careful perusal ofall the terms and conditions ofthe allotment Ietter. it is
revealed that th [y &,R$ttllrepad aconsiderable
amount to the den oier'to*aras purchase of unit in its
project- At this stage, it is important to stress upon the definition of term
allottee under the Act, the same is reproduced below for ready reference:

" 2(d) "allottee" in relation to a reol estqte project means the
person to 

-whom a plot, qpartment or building, os the case
rlay !e, has been allotted, sold (uthether as [reehold or
leasehold) or otherwise transferrid by the promoter, aid
includes the person who subsequenily aciuires *i sai
allotment through sqle, transfer or otierwie but does not
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include a person to whom such plot, oportment or building,
as the cqse mqy be, is given on rent"

ln view of the above-mentioned definition of ,,allottee,, 
as well as all the

terms and conditions of the buyer,s agreement executed between
promoter and complainant, it is crystal clear that the complainant are
allottee(sJ as the subject unit was allotted to them by the promoter. The
concept of investor is not defined or referred to in the Act. As per the

"allottee" and there cannot a status of "investor". Thus,

the contention of the promo e allottee being investor are not
entitled to protection o

G. Findings on app being filed by the
complainant on

16. On 24.09.2024 th n under section 35 of
the Act, 2016 in mplainant prayed for
appointment of i e the agreement

executed in the year to ascertain whether the

said agreement is in comp M Act, 2016 or not. Thereafter

17. In the present matter the complainants executed the buyers, agreement

on 20.1.1.2020 which as per complainant is not in consonance with RERA

Act, 2016. The authority considering the said request of complainants

hereby directs the planning branch of the Authority to examine the BBA

executed with the complainants and the draft BBA submitted by the

respondent at the time of registration with the model Buyers, agreement

o24.
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as per RERA Rules, 2017 and issue show cause notice and initiate penal
proceedings as per the Act, 2016 for any violation of the provisions
thereof, if any.

Further, the complainants may approach adjudicating officer for
compensation under the Act, 2016 if the respondents are found guilty
under the Act, 2016.

Findings on the reliefsought by t]re complainant.
H.l. Direct the respondent to ysical possession ofthe subiect
unit as per the proyisions
H.lI. Direct the respondent at prescribed rate as per the
provisions of the Act of 2O

19. In the present matter that the registered buyers'
agreement execute 0. Clause 5 provides for
the handing over by 31.72.2022. As per

the documents ed the possession

of the unit on from the competent

authority on 24.12.

20. Before adjudicating u ossession charges it would

in violation of provisions of the Act, 2076. On the contrary the
respondent, contended that the arrangement between the parties was to
transfer the constructive possession of the unit and the same was

mutually agreed between the parties in application form and thereafter

in the BBA.

Complaint no. 8005 of 2022

18.

2L.
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21. The authority herein observes that the complainants have failed to put
forth any document to show that the agreement dated 20.11.2020 was

executed under coercion. Also, no objection/protest whatsoever, was

made by the complainants at any point of time since the execution of the

new BBA. Moreover, clause 7.1 of the BBA speciry, that whenever the
possession of the unit in this agreement with reference to the subiect is

made, it shall always mean constructive/symbolic/notional possession of
the unit and not physical h Unit to the allottee.

22. Accordingly, the physical was never the intent of the

respondent and therefo ion dated 28.0L.2022 is in

terms of the agreem ted between the parties

is valid. In view

possession of the

accordingly no

H.III. Direct the
. Infrastructure
. Electric switch-in

23. The complainant has so

in handing over the

t is established and

made out.

egal demands:

uashing the above-mentioned

charges charged by the respondent at the time of offer of possession

dared 28.01.2022. The authorify is of the view that the respondent is

directed not to charge anlthing which is not the part of BBA dated

20.17.2020.

. Sinking Fund
24. The authority observes that the term sinking fund is not mentioned

anywhere in the BBA executed inter-se parties. Moreover, sinking fund

and IFMS are the same as both ofthem are collected forthe same purpose.

Therefore, the respondent cannot charge it under different heads and is
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directed to quash the amount of{ 43,699 /- chargedtowards sinking fund
as the respondent has already charged the maintenance security.
. Labour-cess

25. Labour cess is levied @ lo/o on the cost of construction incurred by an

employer as per the provisions ofsections 3(1) and 3(3J ofthe Building
and Other Construction Workers, Welfare Cess Act, 1996 read with
notification no. S.O ZB99 dated26.9.1996. It is levied and collected on the
cost of construction incurred including contractors under
specific conditions. More has already been dealt with by
the authorify in complaint titled Mr, Sumit Kumar Gupta
and Anr, Vs Sepset wherein it was held that
since Iabour cess i as such no labour cess

should be char ity is of the view that
the allottee is nei and labour cess is not
a tax but a fee. cess raised upon the
complainant is com plainant cannot be made

Complaint no. 8005 of 2022

liable to pay any labou and it is the respondent

charged from the complainants on account oflabour cess.

. Sewage/ Storm Water/ Water Connection charges.
26. The authority has already deliberated the said issue in complaint bearing

no. 4037 of 2079 titled as Varun cupta V/s Emaar MGF Land Ltd.
wherein the authority has held that the promoter would be entitled to
recover the actual charges paid to the concerned departments from the

complainant/allottee on pro-rata basis on account of electricify
connection, sewerage connection and water connection, etc., i.e.,

br the disbursement of said amount.

cted to quash the amount of {3,322/-
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depending upon the area of the flat a[otted to the complainant vis-i-vis
the area of all the flats in this particular project. The complainant would
also be entitled to proofof such payments to the concerned departments
along with a computation proportionate to the allotted unil before
making payments under the aforesaid heads.

. Electric Meter Charges
27. The respondent also demands a sum of{ 9,440/_ besides t;xes as meter

connection charges and the d been challenged by the allottee
being illegal. However, while

no. 4037 oI 2019 titled as

authority has held th

actual charges

complainant/allo

connection. H

ofsuch payments

proportionate to th

aforesaid heads. The

this issue in complaint bearing

V/s Emaar McF Land Ltd. the

entitled to recover the

partments from the

unt of electricify

o be entitled to proof

ng with a computation

ng payment under the

installed in the complex

. Payment due area c
28. As per the documents record it is observed that the

complainants and the respondents has already entered into an

agreement on 20.11.2020 wherein the super area ofthe allotted unit was

increased to 190.95 sq. ft. As per the agreed payment plan annexed at
schedule E of the BBA dated,2O.71,.ZOZO the respondent mentioned the
total sale consideration (inc. of taxes] as I23,a5,42I/_. Therefore, the
authority opines that the respondent already mentioned the sale

be shared with allottee[s) so that they could verify the rates in the market
and the coloniser.
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consideration ofthe unit in the BBA da tedZO.71,.ZO2O andthe respondent
cannot charge for change ofarea ofthe said unit as the area mentioned in
offer of possession dated ZB.O7.ZO2O is same as that of BBA dated
20.77.2020.

H.lV..Direct the respondent to charge CAM charges from the date of
.,,., h-anding over of the actual physicat po-ssession olttr"e-ilf"i;;;,.zv. In [ne present matter, although the respondent has offered the

possession ofthe said unit on 29.01.202 2 after receiving OC. Butvide said
lener dated 28.01.2022 only consfrudive possession has been offered by
the respondent which means the complainants are not in actual physical

Complaint no. 8005 of2O22

possession of the said unit. The respondent has very specifically
mentioned in its application form and BBA executed inter se parties that
physical possession was never to be handed over and is for the purpose
of lease only. Furthermore, it is the obligation of respondenr to put the
said unit on lease. Accordingl, the CAM charges shall be payable by the
lessee once the said unit is put on lease by the respondent and the
complainants are not Iiable to pay the CAM charges.

H,V, Direct the respondent to not charge .,Holding 
charges,, from thecomplainants,

H.VL Direct the respondent to not charge anything from the Dresenrcomplainants which is not part ofthe 
"g."irn"ri,The complainant has also challenged the demand raised by the

respondent builder in respect of holding charges. 0n the contrary, the
respondent submitted that all the demands have been strictly raised as
per the terms ofthe flat buyer agreement.

The authority observes that the SOA annexed with the offer ofpossession
dated 28.01,.2020 does not mention any charges under the head of
"Holding Charges". Although, this issue already stands settled by the
Hon'ble Supreme Court vide judgme nt dated 1,4.12.2020 in civil appeal
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no. 3864-3889/202, whereby the Hon,ble Court had upheld the order
dated 03.01.2020 passed by NCDRC, which lays in unequivocal terms that
no holding charges are payable by the allottee to the developer.

32. Thus, the respondent is not entitled to demand holding charges from the
complainant at any point of time even after being part of the buyer,s
agreement as per law settled by Hon,ble Supreme Court in civil appeal
nos.3864-3889 /2020 decided on j,4.12.2020.

33. In the present case, the authority (Shri. Arun Kumar, Hon,ble

Chairperson, Shri. Vijay Kumar Goyal, Member & Shri. Sanjeev Kumar
Arora, Member) heard the nt and reserved the order on
02.07.2024, the same was fixed for pronouncement of order on
07.1,0.202+ and 22.1,0.2024 respectively. The same could nor be

pronounced on that day and the

got retired and

I,

34.

has been discharged from his duties from the Authority. Hence, rest ofthe
presiding officers of the Authority have pronounced the said order.
Directions of the authority:

Hence, the authority hereby pa:

directions under section 37 ofth
fld i.ru* the following

to ensure compliance of obligations

cast upon the promoter as per the

under section 34(0:

function entrusted to the authority

a. The respondent has already changed the sale consideration of the
unit as per the revised area as mentioned in the BBA dated

20.11.2020 therefore, the respondent cannot charge for change of
area ofthe said unitbeing already agreed between the parties in BBA

dated 20.11.2020.
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b. The respondent is directed to quash the amount of{ 3,322/_ charged
from the complainants on account oflabour cess.

c. The respondent cannot charge it under different heads and is
directed to quash the amount of 143,699/_ charged towards sinking
fund as the respondent has already charged the maintenance
security.

d. The CAM charges shall be payable by the lessee once the said unit is
put on lease by the the complainants are not liable
to pay the CAM charges unit is not for the purpose of
self-occupation.

The respondent lding charges from the
complainant ng part ofthe buyer's

preme Court in civil

.2020.

Complaint no. 8005 of 2022

to comply with the

legal consequences

agreement

appeal nos.

A period of

directions given

would follow.

35. Complaint stands disposed ot
36. File be consigned to registry.

,r,l-/
(Viiay Kumar Goyal)

Member

Haryana Real Estate Regulatory Authority, Gurugram
Datedt 10,12.2024

4**o
[Arun Kumar)

Chairperson
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