HARERA
. GURUGRAM

Complaint no. 7161 of
2022 and another

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

Date of order: | 10.12.2024I

NAME OF THE ADVANCE INDIA PROJECTS LTD. & LANDMARK
BUILDER APARTMENTS PVT. LTD
PROJECT NAME AIPL JOY STREET
S. Case N_o. Case title APPEARANCE
NO. 7

. | CR/7161/2022

Rajkumar Han_:sr_i,&ghnnl.: Ra_na V/s ! Sh. Dhruv Lamba

Advance~India " Projects Ltd. & :
. Dhruv Rohta

Landmark Apartments Pyt. Ltd Sh. Phirng Rotiiagi

2. | CR/7164/2022

Rajkumar Rana & Sl'ra rn Rana V/s Sh Dhruv Lamba
Advarice ek Fn:ﬁ]u:m. ld, &

Sh. Dhruv Roht
Landmark Apartments Pyt Ltd ruv Rohtagi

T - —

CORAM:
Shri. Arun Kumar Chairperson
Shri. Vijay Kumar Goyal | Member

ORDER

This order shall dispose of boththegamplaints titled.as above filed before this

authority in Form CRA under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (hereinafter referred as “the Act”) read with rule 28

of the Haryana Real Estate (Regfifa\tioﬁ'h ‘and Development) Rules, 2017

(hereinafter referred as “the rules”) for violation of section 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for

all its obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se between parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the projects,

Page 1 of 38



HARERA
% GURUGRAM

Complaint no. 7161 of '
2022 and another

namely, ‘AIPL Joy Street’ being developed by the same respondent promoters

i.e, M/s Advance India Projects Ltd.

The details of the complaints, reply to status, unit no., date of agreement, &

allotment, due date of possession, offer of possession and relief sought are

given in the table below:

Project Name and Location

Haryana.

7. POSSESSION OF THE UNIT

(Page no. 76 of the complaint)

T _-'

RERA Registered/ not registered

“AIPL Joy Street”, Sector 66, Gurugram, |

7.1 Schedule for possession of the unit: - The Promoter agrees and understands that
timely delivery of possession of the Unit to the Allottee and the Common Areas to the
association of allottees or the Governmental Authority, as the case may be, as provided
under Rule 2(1)(f) of Rules, 2017, is the essence of the Agreement.

- 13W3ted 28.08.2017 valid up to
) ie20z :

Due date of possession TR0 s,
Occupation certificate EH.EI'E,IO 20
Complaint No. CR/7161 /2022 , CR/7164/2022

Unit no.
el

FF-061 retail shap
dmeasuring375.23 sq

| SE/SEN-02 flea market
admeasuring 341.54 sq. ft.

Allotment letter

Date of execution of
buyer's agreement

Email by the
respondent for
executing new BBA in
terms of RERA

ft. i {pg. 100 of complaint]
[ 1'11 uf complaint]
03, IJHJ_II] & 19.12.2016
{pg 28 oftomplaint] [pg. 75 of reply]
22.08.2016 29.03.2017
[pg-34of complaint] - [pg. 31 of complaint]
] 06.07.2019

06.07.2019

Ipf 61 of complinit]

ipg. 61 of complaint}

08.07.2019

[pg. 63 of complaint]

%28,86,013/-
[as per SOA dated 12.04.2023
at pg. 155 of reply]

$37,72,171/-
[as per SOA dated 12.04.2023
at pg. 157 of reply]

Date of execution of 0B,07.4019
new registered buyers’ ' =
agreement [pg. 63 of complaint]
Basic sale 26,26,610/-
consideration [as per SOA dated
| 12.04.2023 at pg. 155 of
reply] -
Total amount paid 132,46,047/-
[as per SOA dated
12.04.2023 at pg. 157 of
. reply]
Offer of constructive 03.10.2020

possession

[pg. 101 of complaint]

01.10.2020

[pg. 100 of complaint]

—_—
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' Assured return clause
|as per BBA dated
I 22.08.2016

Assured return amount
paid
Assured return period

Pre termination letter

" Complaint no. 7161 of
2022 and another

32. ASSURED RETURN:
Where the Allottee has
opted for Payment Plan as
per Annexure-A, attached
herewith and accordingly,
the company has agreed
to pay Rs.37,120/- per
month by way of assured
return to the allottee
from 06.08.2016, or the
date of execution for this
agreementtill the date of
offer of possession of the
unit. The return shall be
inclusive of all taxes
whatsoever payable or due
on the return. ¥ 0%

32. ASSURED RETURN:

Where the Allottee has opted
for Payment Plan as per
Annexure-A, attached herewith
and accordingly, the company
has agreed to pay
Rs.13,957/- per month by
way of assured return to the
allottee from 08.01.2017, or
the date of execution for this
agreement till the date of
offer of possession of the unit.
The return shall be inclusive of
all taxes whatsoever payable or
due on the return.

Lease deed

1. Direct the responcEnt to pay delay possession charges at prescrib_ed rate of
interest from the due date of.possession till'actual handing over of physical

possession.

2. Direct the respondent to pay assured return as promised in clause 32 of the

X6,72271 /- 35,00,494/-
_[pg. 184 of reply] [pg. 177 of reply]
November 2018 till November 2018 till September
| . September 2020 2020
02.03.2021 NA
- [pg. 175 of reply] ,
No document placedon | § =% 28.06.2023

% 4 record] I ﬂ

[pg. 6 of additional documents
filed by respondent dated
21.11.2024]

BBA dated 22.08.2016.

3. Direct the respondent to withdraw all illegal demands.

4. Direct the respondent to allow credit of an appropriate amount of GST, in
accordance with law and directions of CBIC and interest thereupon @ 18%.

5. Direct the respondent to charge CAM charges from the date of handing over of

actual possession of the subject unit.

6. Direct the respondent not to charge holding charges from the complainants.
7. Direct the respondent not to charge anything which is not part of the BBA.
Penalise the respondent under section 61 of the Act, 2016 for violation of

8.

various provisions of the Act, 2016.

4. 1t has been decided to treat the said complaints as an appliatio_n for non-

compliance of statutory obligations on the part of the promoter/respondent

in terms of section 34(f) of the Act which mandates the authority to ensure

compliance of the obligations cast upon the promoters, the allottees and the
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real estate agents under the Act, the rules and the regulations made

thereunder.

The facts of all the complaints filed by the complainants/ allottees are also

similar. Out of the above-mentioned cases, the particulars of lead case

CR/7161/2022 titled as Rajkumar Rana & Shanti Rana V/s Advance India

Projects Ltd. & Landmark Apartments Pvt. Ltd. are being taken into

consideration for determining the rights of the allottees qua delay possession

charges, and other reliefs sought by the complainants.

Unit and project related details R

The particulars of unit details, salé-_%ﬁﬁslﬂeration, the amount paid by the

complainants, date of proposed hal‘;g“ilil.gf over the possession, date of buyer’s

agreement etc, have been detailed in the following tabular form:
CR/7161/2022 titled as Rajkumar Rana & Shanti Rana V/s Advance

India Projects Ltd. & Landmiarl_-t_Apai*tments Pvt. Ltd.

S. N. | Particulars Details
1. Name of the project “AIPL Joystreet”, Sector- 66, Gurugram.
Z Project area 3.9562 acres
3. Nature of the project Commercial Colony
4, DTCP license no. and validity | 7 of 2008 dated 21.01.2008, valid till
status 20.01.2025
152 of 2008 dated 30.07.2008 valid till
29.07.2025
5. Name of licensee Landmark Apartments Pvt. Ltd.
6. RERA  Registered/ not| 157 of 2017dated 28.08.2017 valid up to
registered 31.12.2020
7. Unit no. Retail Shop. 61, First Floor
(Page 36 of the complaint)
8. Area admeasuring 342.94 sq. ft.
(Super area) (Page 36 of complaint)
9. Allotment letter 03.08.2016
(Page no. 28 of the complaint)
10. Date of execution of|22.08.2016
agreement for sale (Page no. 34 of the complaint))
11. Date of execution of new | 08.07.2019
buyer’s agreement (Page 64 of the complaint)
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Complaint no. 7161 of Il
2022 and another |

=2 GURUGRAM
12 Possession clause as per new | 7, POSSESSION OF THE UNIT
buyer agreement dated | 7.1 Schedule for possession of the unit: -
08.07.2019 The Promoter agrees and understands that
timely delivery of possession of the Unit to
the Allottee and the Common Areas to the
association of allottees or the Governmental
Authority, as the case may be, as provided
under Rule 2(1)(f) of Rules, 2017, is the
essence of the Agreement.
(Page no. 76 of the complaint)
13. Assured return clause as per | 32. ASSURED RETURN:
buyer’s agreement dated | Where the Allottee has opted for Payment
22.08.2016 Plan as per Annexure-A, attached herewith
and accordingly, the company has agreed
to pay Rs.37,120/- per month by way of
assured return to the allottee from
06.08.2016, or the date of execution for
this agreement till the date of offer of
possession of the unit. The return shall be
inclusive of all taxes whatsoever payable or
due on the return.
(Page no. 47 of the complaint)
14. Due date of possession 31.12.2020
(As mentioned in clause 5 of page 76 of
complaint)
15. Total sale consideration Rs.28,89,271/-
(As per SOA dated 12.04.2023 on page 157
of the reply as per SOA dated 12.04.2023
on page 157 of the reply)
16. Amount paid by the|Rs.32,46,048/-
complainant (As per SOA dated 12.04.2023 on page 157
of the reply}
17. Occupation certificate | 28.09.2020
/Completion certificate (Page 162 of the reply)
18. Offer of possession 03.10.2020
(Page no. 165 of the reply)
19. Assured return paid Rs.6,72,271/-
(Page 184 of the reply)
20. Pre termination letter 02.03.2021

(Page 175 of the reply)

Facts of the complaint

The complainants have submitted as under:
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a.

That on 18.05.2016, the present complainants namely Mr. Rajkumar
Rana and Ms. Shanti Rana had booked a unit (along with 01 car parking
space) in the subject project and in lieu of the same paid an amount of
Rs.3,00,000/-. The payment was acknowledged by the respondent’s
company and accordingly a booking receipt was issued.

That on 03.08.2016, an allotment letter was issued by the respondent’s
company M/s. ADVANCE INDIA PROJECTS LIMITED in the name of the
present complainants namely Mr. Rajkumar Rana and Ms, Shanti Rana
vide which a retail shop (along w{ﬂx 011 gar parking space) bearing no. 61
on First Floor having a super ma nf_qhz 94 sq. ft. was allotted at BSP @
Rs. 7,000/- per sq. ft., DEFELﬂpErnﬁnt charges @ Rs. 600/- per sq. ft. and
[FMS @ Rs. 100/- per sq. ft: The ﬁnése'r!i:;:ﬁmpTuinants opted for a down-
payment plan. .

That on 22.08.2&15_. a buyer's ﬁgl‘eémknt Was éxecuted between M/s
Advance India Prajects Ltd. [herﬁinéﬁef referred to as the respondent
no.1) and Mr. Rajkumar Rana and Ms; Shanti Rana (hereinafter referred
to as the complainants} wherﬂ?ﬁ E‘l"Etﬂ.ll shop (along with 01 car parking
space) bearing no. 61 on Flrse Fhmr ha‘mng a super area of 342.94 sq. ft.
was allotted. As pep Mnﬁ:ﬂare— gﬂﬁ'{he EUJI‘EI‘S ﬂgreement the total sale
consideration of the SuhjEET. umt was H.t. 26,40 ,638/- (excl. tax). It is
pertinent to mention over hére that Clause 1.2 of the said agreement talks
about Due date of possession, clause 11 specifies “Procedure for Taking
Possession” and Clause 12 specifically talks about “Handing Over
Possession”.

That vide clause 1.2 of the buyer’s agreement dated 22.08.2016, the
promoters have proposed to complete the construction of the subject unit
within 42 months from 01.01.2016 plus 6 months grace period and
accordingly, the due date of possession comes out to be 01.07.2019. The
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grace period of 6 months should not be allowed in the present case as it is
a well stated law that “No one can take benefit out of his own wrong”.
That on 06.07.2019, on this date, the complainants got a communication
from the respondent’s company that the Real Estate (Regulation and
Development) Act, 2016 has been enacted and notified, and hence a
supplementary agreement to the buyer’s agreement is required to be
signed to align few terms of the buyer’s agreement with the RERA
guidelines. It is of grave importance to mention over here that the
complainants were communlcated only about the modification of a few
clauses as per RERA guldehne; ar,td rEst all the significant terms of the
previous agreement will r&mam the Eame_ Further, the complainants
asked the respondenf's cﬂmpan;.i Lo sharﬂ the draft of the clauses that
needs to be 51gne_::l_a|u_ng with a written chrmmunication to this effect.
Accordingly, the rg&pphden;’s'ﬂ&mﬁai;f muilé}d'.ki_ﬂ 06.07.2019 but still no
such draft was shared. The ;umplhinénts'-relied and acted upon the false
promises and representations and assurances made by the respondent’s
company that the proeess is being cirried out only to give effect to the
RERA guidelines, without mh’rl:‘mé'ﬁﬁy;:t'ﬁénge to the substantive rights of
the complainants. : A% Il.

That accordingly, after reaching there at the Sub-Registrar office on the
designated date and’ time) to theé utter shogk and surprise of the
complainants, the respondent’s representative requested the
complainants to sign an entirely new buyer's agreement dated
08.07.2019. The complainants objected to the same and said that it is not
possible to read such a voluminous legal document in such a short span of
time and requested that the registration process needs to be rescheduled
to a later date so that the complainants get time to go through the terms

of the new buyer’s agreement. To this, the complainants were told that
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the date for the agreement’s registration has been fixed-up after a lot of

efforts and coordination with the authorities and also the registration fees
challan has already been generated so the registration process has to be
completed today itself. The complainants were also again informed that
the new buyer's agreement is being executed in order to accommodate
the RERA guidelines, without making any alterations to the main clauses
of the previous agreement and due care has been taken so that the rights
of the unit holders are not hampered.

g That the respondent’s company, has m]sﬁ-presented to the complainants
that the terms of the new agreemﬂnt were not changed and are in
accordance with the previgus I:!L:nyer‘.s ag;c-:ament. The clause 7 of the new
buyer’s agreement spegks ahﬁuE?’PﬁsséEﬂuﬂ:ﬂf-The Unit” (corresponding
to clause 11 and 12 ¢fthe previous buyer's agreement dated 22.08.2016)
and fraudulently induced a newword "Constructive possession” in place
of physical possessian. Also, the clause which deals with the due date of
possession was also changed whith Becomes apparently clear by seeing
the possession clauses.  As. per! clause, 1.2° of the agreement dated
22.08.2016, the due date of possession@omes out to be 01.07.2019 but as
per the clause 5 of the neW agregment datad 08.07.2019, the due date of
possession is mentigned to be 31.12,2020. It is further submitted that the
new agreement has been executed after the Reul Estate (Regulation and
Development) Act,2016 came into force and the same is not in accordance
with the model buyer’s agreement which is again a clear-cut violation of
the provisions of the Act of 2016 and Rules of 2017.

h.  That in the execution of the new buyer’s agreement it is a matter of fact
that the consent of the present complainants was obtained by undue
influence (as defined u/sec 16 of the Indian Contract Act, 1872) and
misrepresentation (as defined u/sec 18 of the Indian Contract Act, 1872)
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and hence the same cannot be said to be the “Free Consent” (as defined
u/sec 14 of the Indian Contract Act, 1872). The respondents were in a
dominant position vis-a-vis the allottees (the present complainants) who
have given their hard-earned savings to the respondents as it is very
apparent on the face of it that the respondents were in a position to
dominate the will of the present complainants. In the light of the above
and as per the provisions of the Indian Contract Act, 1872 the contract is
voidable.

That on 03.10.2020, a notice of offer of possession was sent by the
respondent’s company to the preseyt complainants along with final
statement of account. The subjegt of the said notice reads as “Intimation
of Constructive Posséssionaf Unit I1~D. e 4Not only this, but the said
statement of accoufitalso consisted of certabin Mlegal demands as Sinking
Fund, Labour cess; Infrastructure Augﬁn&}‘_ltatiimll Charges, Electric switch-
in station & Deposit Charges, SEWEE&}’ Storin Water/ Water Connection
charges, Electric Méter Charges efc. it is pérfinént to mention here that
the total sale consid&rﬂl;lﬂn which Was Rs: 26,40,638/- (vide buyer’s
agreement dated 22.08.2016) WE.'E iﬁcit'ﬁased to Rs. 30,51,006.02/- (vide
new buyer’s agreement dated. ﬂE 03 ZQl‘?] angd now has become Rs.
34,12,047.98/- in the final shtement of accounts.

VALIDITY OF OFFER OF POSSESSION

J-

The said notice of offer of possession was completely illegal and unlawful
as Firstly, it nowhere talks about physical handing over of possession. So,
such an offer of possession where practically no physical possession is
offered is itself null and void in the eyes of law. Secondly, the said notice
of offer of possession was accompanied by many illegal demands as
Sinking Fund, Labour cess, Infrastructure Augmentation Charges, Electric

switch-in station & Deposit Charges, Sewage/ Storm Water/ Water
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Connection charges, Electric Meter Charges, Payment due area change to
name a few. This Hon’ble Authority in many of its judgements have held
that an offer of possession which is accompanied by unlawful and illegal
demands is not a valid / lawful offer of possession. Thirdly, the
complainants were allotted a retail shop along with 01 car parking space.
It is important to mention here that the said notice of offer of possession
nowhere mentions or talks about the said car parking space. Fourthly, the
said notice of offer of possession was accompanied with Indemnity Bond
cum Undertaking. In view ofthé,?ﬁ__h_ﬁ}iﬁﬁions made above, the said notice
of offer of possession dated UHLII}JDZH is illegal, unlawful and not valid
in the eyes of law. It is mosi bu mlﬂjprayedr before this Hon’ble Authority
to struck down the said 'n'at'%r:é ﬁ:’dﬁ'&i‘ 'h"flp:ﬂﬂ*.;é'ssion along with the illegal
demands made by the rtﬁpﬂn}-iim't’s company-and declare the same as
unlawful and mvalid Fut‘thﬂ'. it/is al.m mpst humbly prayed that a
direction w.r.t lSEI.'IE.ICIIE of'a fﬁesh |affer ﬁf p:;ﬁfssmn in which physical
possession of the Sﬂblﬂﬂf unit is uﬁer’éd ﬂlnng with 01 car parking space
be made and a fresh statéement uf-atl:_u_unts be issued after removing all
the illegal charges. That the pmlsaﬁ: ‘complainants had made all the
payments well on tim&asand whin demanded by the respondent builder.
It is a matter of fact lhal the \cbﬁmpil,gmants hitd made a payment of
Rs.26,37,071/- towards the total salé'con sidﬂmtl' an of the subject unit.

That as per clause 32 of the buyer’s agreement dated 22.08.2016, the
company has agreed to pay Rs. 37,120/- per month by way of assured
return to the allottee from 06.08.2016 or the execution of the agreement
till the date of offer of possession of the unit. It is of immense importance
to submit here that no valid/ lawful offer of possession has been made to
the complainants till date. In light of the submissions made above, the

respondent’s company is liable to pay assured return to the tune of Rs.
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37,120/- per month till the date a valid/ lawful offer of possession is made

to the present complainants.

That furthermore, as per clause 1.2 of the agreement dated 22.08.2016,
the promoters have proposed to complete the construction of the subject
unit within 42 months from 01.01.2016 plus 6 months grace period and
accordingly, the due date of possession comes out to be 01.07.2019. The
grace period of 6 months shouid not be allowed in the present case as it is
a well stated law that “No one can take benefit out of his own wrong. But
it's a matter of fact that till date, ti'ie'ptiﬁﬁession of the subject unit is not
handed over to the present ﬂﬂ}ﬁ}lﬂigants and in view of the same, the
respondents are liable tpfiay t:lalzn.: pusspmon charges at the prescribed
rate from the due date uf p[rssaﬁsmn Tfe.. 81.07.2019 till actual handing
over of the possehﬁ‘l:}n as per the provisions'pfihe Act of 2016.

That the respondent had made certain illegal demands as Sinking Fund to
the tune of Rs.66416/4 Labobr-gess to the tune of Rs.7,787/-,
Infrastructure Augﬁ;&ntﬁﬂpn ﬁhafgeﬁ mﬂ-.t.l*l'é tune of Rs.6,850/-, Electric
switch-in station & IJEpﬂﬁI:Charges to the fune of Rs.47,405 /-, Sewage/
Storm Water/ Water Connection E'harges to the tune of Rs.5,314/-,
Electric Meter Charges HlilxthEﬁ]ﬂE ;ft;f'?.ﬂﬂfn Payment due area
change to the tune of Rs. 2,78, ﬁﬂlfll is most humbly prayed before this
authority that the respondént trEI dirfected to withdraw all these illegal
demands and issue a fresh statement of accounts after adjusting the delay
possession charges and assured return till date of actual handing over of
possession.

That the respondents cannot charge Holding charges from the present
complainants as per the law settled by the Hon’ble Supreme Court in civil
appeal no. 3864-3889/2020 dated 14.12.2020, the holding charges shall
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also not be charged by the respondent builder at any point of time even if

they are part of the agreement.

GST INPUT CREDIT

0.

That the CBEC clarified that under GST regime, full input credit would be
available for offsetting the headline rate of 12%. As a result, the input
taxes embedded in the flat will not (& should not) form a part of the cost
of the flat/ complex. The input credits should take care of the headline
rate of 12% and it is for this reason that refund of overflow of input tax
credits to the builder has been disallowed. The builders are expected to
pass on the benefits of lower: tlix hu.{tlen under the GST regime to the
buyers of property by way Dfreﬂﬂted prir:ﬂsj installments. It is, therefore,
advised to all buildefs/ constr umﬂn-mmpa-ntes that in the flats under
construction, they should not ask 'El:LﬂI}mETS -tn- pay higher tax rate on
instalments to be freceived afterimposition of GST. Despite this clarity on
law position, if any buildér resofts to such prattice, the same can be
deemed to be proﬂhﬂﬂrmg_ under section J71 of GST law. Therefore, the
Respondent may kindly b m:emﬂ'tﬁ‘all’uw credit of an appropriate
amount of GST, in accordanc&with-law'and directions of the CBEC/ CBIC
(around 4-5%). Fu rfl‘J'lﬁ'l'mD!E thﬂﬂaspunflﬂm may kindly also be directed
to pay interest thergon @18% p.a. [under the GST legislation) from the

date when the above amount was profiteered / collected

CAM Charges

P

That CAM charges should be charged from the date of handing over of the
actual physical possession of the subject unit. That due to the acts of the
respondents and the deceitful intent as evident from the facts outlined
above, the complainants have been unnecessarily harassed mentally as
well as financially, and therefore the opposite party is liable to

compensate the complainants on account of the aforesaid unfair trade
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practice. Without prejudice to the above, the Complainants reserves the

right to file a complaint before the Hon'ble Adjudicating Officer for

compensation.

Relief sought by the complainants:

The complainants have sought following relief(s):

d.

Direct the respondent to pay delay possession charges at prescribed rate
of interest from the due date of possession i.e,01.07.2019 till actual
handing over of the physical possession of the subject unit as per the
provisions of the Act of 2016; L

Direct the respondent to pay asﬁurndreturn as promised in the clause 32
of the buyer’s agreement d,éj'teﬁ"l&il}ﬂ..lﬂ_l Btill actual handing over of the
physical possession gf -rlle.sljﬁ]e:c}-u nit."

Direct the respondent to withdraw all the\illegal demands as Sinking
Fund to the tune pf.Rs.66,416/-, Lahour-cess ta the tune of Rs.7,787/-,
Infrastructure Augmentation Charges lu::!“Tit tune of Rs.6,850/-, Electric
switch-in station & Deposit Charges to thetune.of Rs.47,405 /-, Sewage/
Storm Water/ Water (fdnﬁeﬂtmn :Haiﬁaﬁl l:!:; the tune of Rs.5,314/-,
Electric Meter Charges to the tune-of Rs. 9,440/-, Payment due area
change to the tune pfRs. 2,78,081/~ « |

Direct the respondent to allow fr_édi'; of an appropriate amount of GST, in
accordance with law and directions of the .EEEE‘IF CBIC (around 4-5%)
and interest thereupon@18%.

Direct the respondent to charge CAM charges from the date of handing
over of the actual physical possession of the subject unit.

Direct the respondent to not charge "Holding charges” from the
complainants.

Direct the respondent to not charge anything from the present

complainants which is not part of the agreement.
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Bevenly

To penalise the respondent u/sec 61 of the Act of 2016 for violation of

various provisions of the Act of 2016 as mentioned in the complaint itself.

9. Onthe date of hearing, the authority explained to the respondent /promoters

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead guilty or not to plead guilty.

D. Reply by the respondent no. 1

10. The respondent no. 1 has contested the complaint on the following grounds:

i,

That the Complainants has got no locus standi or cause of action to fle
the present complaint. The prséfit'comiplaint is based on an erroneous
interpretation of the provi::iu'li%- t:{f the Act as well as an incorrect
understanding of the ter_mﬁ-an_ﬂ _c[;nﬂi.l:i'_unsfﬂf the Buyer’s Agreement, as
shall be evident from ti’:lé“.su.hﬁi'i:jgiﬂnﬁ i:i_rnﬂé-ip'the following paras of the
present reply. The:ﬁaspﬂndenf craves ieavé-uf-thjﬂ Hon'ble Authority to
refer to and rely upon the terms ind canditions set out in the Buyer’s
Agreement in dﬁtei_ﬂ._a_*_t thetime of the hﬂafﬁq’g af the present complaint,
50 as to bring out the mutual ﬁhifgati:ﬁns and'the responsibilities of the
Respondent as well asthe Eumpl&'l‘nnﬁh.

That the Complainants are uﬂtﬁﬁfleﬂ by their own acts, conduct,
acquiescence, laches, omissions etc. from fill ng the present complaint. It
is submitted that the Héépmndént'ﬂu._ 1 has .ﬂll‘Eafl}f offered possession of
the unit in question ta thﬁ-'CﬁmpIHinquI. who has failed to complete all
the formalities and take the possession of the unit, as such, the
Respondent No. 1 has already complied with its obligations under the
Buyer’'s Agreement. The reliefs sought in the false and frivolous
complaint are barred by estoppel. That the present complaint is not
maintainable in law or on facts.

The present complaint raises several such issues which cannot be

decided in summary proceedings. The said issues require extensive
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evidence to be led by both the parties and examination and cross-
examination of witnesses for proper adjudication. Therefore, the
disputes raised in the present complaint can only be adjudicated by the
Civil Court. The present complaint deserves to be dismissed on this
ground alone. That the Complainants are not “Allottees” but are Investors
who has booked the apartment in question as a speculative investment in
order to earn rental income/profit from its resale. That the Complainants
have not come before this Hon'ble Authority with clean hands and have
suppressed vital and material f‘.!ﬁ:t!fmm this Hon'ble Authority. The
correct facts are set out in the’&ﬁ_&&fﬂ[ﬁg paras of the present reply.
That the Complainants.ad Eﬂpi‘ﬂﬂéﬁéﬂ the Respondent No. 1 and
expressed an interest' in huﬁl-.tingan apdrtmenf: in the commercial colony
developed by the Respﬂndcut No. 1.and ht:-nkﬂd the unit in question,
bearing number FF /061, First flaof admeasuring 342.94 sq. ft. (tentative
area) situated in the. prpjl!!:t developad by thE Rﬂpondent No. 1, known
as “AIPL Joy Street"at Sestor 65, Gumgram Haryanﬂ That thereafter the
Complainants vide app]itatmn form aﬂtﬂd.18.05.2016 applied to the
Respondent No. 1 for pruﬁ'sinnal-aiiﬁtlment of a unit bearing number
FF/061, First Floar-in tl_:l_ig‘-lpri[éf:tﬁfﬂ'it;fﬂﬁ?rnphinants consciously and
willfully opted for down pa'ymfénlf ]}Iaﬁia_shpér d1ellir choice for remittance
of the sale consideration for the unit in:'q'u estionand further represented
to the Respondent No. 1 that they shall remit every installment on time
as per the payment schedule. That the Respondent No. 1 had no reason
to suspect bonafide of the Complainants.

That at this instance, it needs to be noted that relationship between the
Parties is commercial in nature and sacrosanct to the agreed terms. That
in the present case, the Complainants purchased the Unit only on the

categorical understanding that the Unit shall not be for physical
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possession. That the booking was categorically, willingly and voluntarily

made by the Complainant with an understanding of the same being for
leasing purposes and not self-use, as can be noted in clause 41 of the
Schedule I of the Application form:

“41. The Applicant has clearly understood that the Unit is not
for the purpose of self-occupation and use by the Applicant and
is for the purpose of leasing to third parties along with
combined units as larger area. The Applicant has given
unfettered rights to the Company to lease out the unit along
with other combined units as a larger area on the terms and
conditions that the Company Would deem fit. The Applicant
shall at no point of ffmilu#f;;ﬂ,;;m.#ny such decision of leasing
by the Company.” e
That pursuant to the executipiof the Application Form, the Respondent

No. 1 had no reason t?ﬂsy._j;pg-._:ltﬁié 'hﬁufﬂgiaﬂf the Complainants and the
Allotment letter dated.ﬂiﬂﬂ.?@fﬁﬂﬂgﬁs‘ﬁuﬁ tonthe Complainants.

That the Unit alluﬁeﬂ ';lvas provisional anﬂ ﬁ.l.lhject to change as was
categorically agréed betweer) the purtles. That the Clause 2 of the
Application Form I§réi tm'a!EEd as under:

AP j mryrsry-J

“l/We clear{prtiderstands that the allstmentof the unit by the
Company pursytnt {5 this. Application” shall be purely
provisional  till such " time C#hiil “the Unit  Buyer's
Agreement/Agreement tSell on the format prescribed by the
Company s executdd by-thegCompany inamy/our favour.
Further, theallatmgnt ofa-unit ir-thepraject shall be subject to
the terms and conditions “res n$-dnd mitations as
contained it the license grranted by DTEP for develapment of
the said proj {a%ﬁgbf ehe Compeny andgh, grivvisions of the
Real Estate {Regulation und bﬂdﬂpﬁ}mlt} Act, 2016 and the
Haryana Real Estate (Regulation and Development) Rules,
2017 and the regulations made thereunder and the applicable
law.”

That thereafter, Buyer’s Agreement dated 22.08.2016 was executed
between the Complainants and the Respondents. That pursuant to the
execution of the Buyer's Agreement, an Agreement to Sell dated
08.07.2019 was executed between the Complainants and the

Respondents on the mutually agreed terms and conditions, upon
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guidelines issued after introduction of the Real Estate (Regulation and
Development) Act, 2016 read with the Applicable Rules to the state of
Haryana.

Itis pertinent to note that as per clause 17 of Schedule I of the Application
form, the Applicant shall get possession of the Unit only after the
Applicant has fully discharged all his obligations and there is no breach
on the part of the Applicant and complete payment of Sale Consideration
against the Unit has been made and all other applicable
charges/dues/taxes of the J‘.pplid’l‘lt haye been paid. Conveyance / Sale
Deed/necessary transfer domments ln favour of the Applicant shall be
executed and/or reglslered upun payment of the entire Sale
Consideration and other dues, ':EIES*.ET{H‘]‘EEEEIT_ in respect of the Unit by
the Applicant. That i the pres;:nt case; the Cdmplainant failed to abide
by the terms and conditions.of the Buj'er‘s Agrégment and defaulted in
remitting timely | instalimients. That the ' Respondent No. 1 was
constrained to issue payment rEl:ﬂiJldgl"llet‘aers-' to the Complainants. It
was further conveyed'hf theht&pun_dﬁh,t‘. Now1 to the Complainants that
in the event of failure to remiit the-:ammt'hts mentioned in the said notice,
the Respondent No.-1 wolld be' constriired ta cancel the provisional
allotment of the unit in _ﬁuastilénf [}:_esj:rife the aforesaid delays and
defaults, the Respandent has given ah interest waiver of Rs.60,000/- to
the Complainant. Further as per clause 38 of Schedule I of the Application
form, subject to the aforesaid and subject to the Applicant not being in
default under any part of this Agreement including but not limited to the
timely payment of the Total Price and also subject to the Applicant having
complied with all formalities or documentation as prescribed by the
Company, the Company endeavours to hand over the possession of the

Unit to the Applicant within a period of 42 (forty two) months, with a

Page 17 of 38



W HARERA | Complaint no. 7161 of

N GURUGRAM 2022 and another

further grace period of 6 (six) months, from 01 January, 2016. It is
submitted that the Complainants despite being in default, has been
offered the possession of the said unit in question within the stipulated
time. Further, upon the execution of the Agreement to Sell dated
08.07.2019, the terms and conditions therein, supersede the terms and
conditions contained in the earlier Builder Buyer Agreement dated
22.08.2016. That in terms of Clause 5 of the Agreement to Sell dated
08.07.2019, the due date possession of the unit in question was
31.12.2020, or any other date, as may be extended by the Hon'ble
Authority. The clause 5 is ﬂf_:_ﬂkrﬂﬁ;ﬂent to Sell dated 08.07.2019 is
el

reproduced hereinbelows- v

5, TIME IS BSSRNCEE - o T

The Pronrml‘.ﬂ'{ “shall abida Iljr i pire .'-'r..‘md.lrfd:r for completing

the project, Higniling over the possessian of the Unit to the

Allottee (Whieh [for the purpose if tifs Agreemant shall mean

issuance @f Notice of Offerof Possegsion of the Unit by the

Promoter @ 'the Alfvttee] @nd thel Cammon| Areas to the

association|of @liotrees of the Govermmaptal Authority, as the

case may beé\gs prayided Under the Hﬂ;'e.?{l J‘ﬂ‘_’;‘ of Rules, 2017

by 31.12.202Q a5 disclpsed ar the st pf registration of the

Project with theddthirity 6 Siich edtenged period as may be

intimated and approved by thmﬂutﬁ_udg from time to time. The
completion of the Project SHall mean grant of Occupancy

Certificate for the Hw{‘rﬁ’ ]
Thus, it is very much evident, ﬁ&thﬂfﬂgﬁfﬁtﬂrﬂ'ﬁ the offer of possession

on 03.10.2020, there isna defay on the part'ofthe Respondent No.1.

It is submitted that the rights afid obligations of the Complainants as well
as the Respondent No. 1 are completely and entirely determined by the
covenants incorporated in the Buyer’'s Agreement which continue to be
binding upon the parties thereto with full force and effect. That as per
clause 55 of the Buyer's Agreement, it is mutually agreed between the
parties that in the event of the breach, failure, neglect, omission or
ignorance of the Allottee to perform its obligations or fulfill any of the

terms and conditions set out in this Agreement, it shall be deemed to be
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an event of default and the Allottee shall be liable for consequences

stipulated herein. It is submitted that the Respondent No. 1 has done its
part of obligations within the stipulated time whereas on the contrary,
the Complainants themselves failed to abide by its commitments.

That it is submitted that the project underwent a change/modification
and upon the same being done, objections/suggestions for approval of
building plans were invited from the Complainant on 16.11.2019, to
which the Complainants had given thelr consent and no objection. That
the Respondent No. 1 was miserably affected by the ban on construction
activities, orders by the NGT:'-;::?:J& E%F_'f:.ﬁ.. demobilization of labour, etc.
being circumstances I}e}ﬂm:[ the :-m:_lnf;dl“u,f the Respondent and force
majeure circumstancg&a that ﬂ'uz cun?trucﬁﬂn was severely affected
during this periad “and the same was tightfully intimated to the
Complainants by the letter dated 30.11.2019,

Thatitis pertinentrr.j _Hi,_ghllght_l‘.hdf the m'lii"ang'gmmn. between the parties
was to transfer the eonstructive possessian of the Unit and the same was
categorically agreed hetwizagﬁ ’Fjw Farth;:!-i.:lﬁ'tlln'e Application form and the
no protest in this regard had"ever beet| raised by the Complainants and
the same was willingly and u’ulﬁhtﬁrﬂy-aﬁ#ep{eﬂ by the Complainants.
That the leasing arrangement furthers :thie constructive possession of the
Unit. [t may be necessary to point o ut,ﬂilai duetathe lapses on the part of
the Complainants to make the outstanding dues towards the possession,
has caused severe prejudice to the Respondent No. 1 as, the unit in
question could have generated valuable returns not only for the
Respondent No. 1 but for the Complainants as well.

That the Complainants by filing the present complaint and by taking such
baseless and untenable pleas is just trying to conceal the material facts in

order to somehow cover up their own wrongs, delays and latches and to
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wriggle out of their contractual obligations by concocting false and

frivolous story. Therefore, the present Complaint is filed with grave
illegalities and lack of jurisdiction and the same is liable to be dismissed
at the very outset and the Complainants shall be directed to file pursue
the complaint before the civil court for any dispute arises from the
Agreement in the form of investment agreement and lease agreement.
That the law of equity and justice cannot allow such Complainants to reap
benefits of such opportunistic attitude and will strive for balance of rights
of both the parties at dispute; That this Hon'ble Authority should not
allow the Complainants to miﬁle:ﬁd ﬂ'.lﬂ‘ Hon'ble Authority and to misuse
Real Estate (Regulation.afid DweIument] Act, 2016 for harassing the
builder. That despitetha ul:rEr faﬂure l:i."thﬁ Enmplamants in fulfilling the
obligations, the Heapnmdentﬁn 1 has alway&shnwed exemplary conduct.
That it is further submittedithal’ despite thére being a number of
defaulters in the project, the Respondent No. 1. ifself infused funds into
the project and has dji?'ggptly.derirelﬁp&l.’l‘:.hr:_pmject in question. The
Respondent No. 1 had'applied for OcCupation Certificate on 16.07.2020.
Occupation certificate wa;s lhe.rea..fmr Iﬁued in favour of the Respondent
dated 28.09.2020. Itis pertinent fo note that oncéan application for grant
of Occupation Certificate :;__mlhﬁittéd for épproval in the office of the
concerned statutoky authority. Therefare, the time period utilized by the
statutory authority to grant occupation certificate to the Respondent No.
1 is necessarily required to be excluded from computation of the time
period utilized for implementation and development of the project.

That the Complainants were offered possession of the unit in question
through letter of offer of possession dated 03.10.2020. The Complainants
were called upon to remit balance payment including delayed payment

charges and to complete the necessary formalities/documentation
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necessary for handover of the unit in question to the Complainants. The

Respondent No. 1 earnestly requested the Complainants to obtain
constructive possession of the unit in question and to further complete
all the formalities regarding delivery of possession. However, the
Complainants did not pay any heed to the legitimate, just and fair
requests of the Respondent No. 1 and threatened the Respondent with
institution of unwarranted litigation. It is relevant to note here that the
Respondent No. 1 company had complied with its obligations by offering
the possession well within tmié.—: J_ ik,
q.- That it is pertinent to menli—:ﬁi:ij.'{ilﬁi;'the Complainants did not have
adequate funds to remitthe I::-ailam:e paj"ments requisite for obtaining
possession in terms gf the. Euyer’s Agr&#rutﬂt and consequently in order
to needlessly hng__Er ‘o1l the .matter, the Emﬂ_:]:!ra'_mants refrained from
obtaining possession of the unit.in question. The Complainants are not
entitled to contend l:halitl.'rejf are enti T.!Ed I%Fr irlja*s grt of interest even after
receipt of offer for pusseﬁs[nn ’]ﬁriﬂlm st ﬂufatﬁd ‘time. The Complainants
has consciously and majiduuslj: reﬁ'ﬂlnad from obtaining possession of
the unitin questlon
possession of the Eluﬂtl'nEﬂI w1th1n twu munths ﬂf Occupancy Certificate
after completion of all fnrrnalltlﬂs.mﬂludmg the payment of outstanding
dues, as per the notice of offer of possession. The relevant provisions of

the Act are reiterated hereinbelow:

Section 19(10): Every allottee shall take physical possession of
the apartment, plot or building as the case may be, within a
period of two months of the occupancy certificate issued for the
said apartment, plot or building, as the case may be.

Section 19(11): Every allottee shall participate towards
registration of the conveyance deed of the apartment, plot or
building, as the case may be, as provided under sub-section (1)

of section 17 of this Act.
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That the Complainants has intentionally distorted the real and true facts

inorder to generate an impression that the Respondent No. 1 has reneged
from its commitments. No cause of action has arisen or subsists in favor
of the Complainants to institute or prosecute the instant complaint.

That it is submitted that several allottees, including the Complainants
have defaulted in timely remittance of payment of installments which
was an essential, crucial and an indispensable requirement for
conceptualization and development of the project in question. It is
submitted that despite giving Rumerous opportunities to the
Complainants, it as a last remf‘tunct again issued a Pre-termination
letter dated 02.03.2021 tﬁérel:r;ﬂ mq:i;zsﬂng the Complainants to clear
their outstanding du,es and t&mplute ai'l metessary formalities as per the
terms and conditions of the E-uyer S ﬁgreemant. but on the contrary, the
Complainants evidently Ignpred. all the f?que.'ai_s of the Respondent and
continued to be in default-of payment of dues and taking possession.
That it is submitted that this Hon'hle Authority has no jurisdiction to deal
with the cases pertaining_tn. Ieasmg'?ﬁﬂ; theAct is entirely silent on the
same. That had the legislatitre-intendééd the jurisdiction of the Act to
extend to leasing mjmngemant;. E'hesama wnulﬂ ‘have been incorporated.
It is a settled principle thaj: what cannot I:re attained directly, cannot be
attained mdlreﬂly.ﬁctﬂrdmgly, Ihe_HDn'bIE Autharity has no jurisdiction
to deal with the present matter and the present Complaint need to be
dismissed at the outset.

That in any manner whatsoever, as has been noted in the preliminary
objections to the maintainability, the Hon'ble Authority has no power to
deal with cases pertaining to assured return. Additionally, similar issue
regarding jurisdiction of Hon'ble Authority for deciding the complaints

pertaining to assured return is already pending with the Hon'ble Haryana
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Real Estate Appellate Tribunal, Chandigarh as the Hon’ble Tribunal has
granted stay in the matter titled as “Venetial LDF Projects LLP vs. Mohan
Yadav [Appeal No. 95 of 2022]” against the judgment passed by this
Hon’ble Authority granting the relief of assured returns to Mr. Mohan
Yadav (Complainant).

That it is submitted that the Respondent No. 1 has acted strictly in
accordance with the terms and conditions of the Agreement between the
parties. There is no default or lapse on the part of the Respondent No. 1.

The allegations made in the {:ﬂnmlalnt inter-alia that the Respondent No.

1 has failed to comply with lL‘Fﬂhﬁgﬂ.Hﬂhﬁ are completely false and bereft
of any merits. On the contrary, It is thg.-ﬂumplamants who are in clear
breach of the terms ﬂfmé-ﬁg'réﬂmﬁlffhy fiak remitting the outstanding
amount of the saic!__.um.t fﬁ quéﬁﬁﬁn wlii‘iin I.'-h:e:i’tjpulated time and by not
coming forward to take the passessian of the sdid unit in question. The
allegations levelled by the Complainants are totally baseless. Thus, it is
most respectfully s“uhnﬁttgd thatih&ipresent'.mmplaint deserves to be
dismissed at the very thfe*.;hq!ﬂ_. A .. ;

Without prejudice to the aforesald ﬁréliminaxy objections and the
contention of the Réﬂpﬁnd&m. No.. 1 that 'unless the question of
maintainability is first decided, the. R&ﬁpundunt No. 1 ought not to be
called upon to file the raply an meritsto the ﬂﬂmpiamt this reply is being
filed by way of abundant caution, with liberty to file such further reply as
may be necessary, in case the Complaint is held to be maintainable.

It is also submitted that the all the facts and submissions set out in the
Complaint are incorrect and are denied as if the same are specifically set
out herein and traversed, except those which are specifically admitted

herein.
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Copies of all the relevant documents have been filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of those undisputed documents and submissions made by the
parties.

The present complaint was filed on 28.11.2022 in the authority. The notice for
hearing was duly served to respondent no. 2. However, despite providing
enough opportunity for filing the reply, no written reply has been filed by the
respondent no. 2. Thus, keeping in view the opportunity given to the
respondent no. 2, that despite lqpﬁ of gne’year the respondent has failed to
file the reply in the registry. The:efﬂrﬁ; In View of the above-mentioned fact,
the defence of the respondent no. E." IS hen.hg.r struck off by the authority.
Further, respondent no. d-faﬂad-tn.-pu‘t in apch’e before the authority and
has also failed to file reply. Iﬁ view of the. 'sdamr;’.. thE.mHtter is proceeded ex-
parte against respondent no. 2.

Written submissions filed; by tiie camplaifiant and respondent no. 1 are also
taken on record and considerad by 'i:hel auth m_'ltgf.wﬁi{e adjudicating upon the
relief sought by the complerlﬂ'ant;

Jurisdiction of the authority
The authority observes that it hesutepritopial asiwell as subject matter

jurisdiction to adjudicate the ]}fésmit complaint for-the reasons given below.

E. I Territorial jurisdiction
As per notification no. 1/92/2017 1TCP dated 14.12.2017 issued by Town

and Country Planning Department, Haryana, the jurisdiction of Haryana Real
Estate Regulatory Authority, Gurugram shall be entire Gurugram district for
all purposes. In the present case, the project in question is situated within the
planning area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E. Il Subject-matter jurisdiction
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Section 11(4) (a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4) (a) is

reproduced as hereunder:

Section 11(4) (a)

Be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations
made thereunder or to the allottees as per the agreement for
sale, or to the association of allottees, as the case may be, till
the conveyance of all the apartments, plots or buildings, as the
case may be, to the allottees, or the common areas to the
association of allottees or the competent authority, as the case
may be.

Section 34-Functions of H.l_ﬂ*;lutﬂl;l,nly

34(f) to ensure compiiarige uf thit obligations cast upon the
promoters, the allottess upid the real estate agents under this
Act and the rules and'fig u!q.'.fﬁ.r:.: mite thereundar,

So, in view of the provisions of the Act quntecl ahnve the authority has

complete jurisdiction tg decide the complaint renardmg non-compliance of

obligations by the promoter leaving aside compensation which is to be
g P N T T D

decided by the ad]udlcatmg officer if pursued by the complainants at a later

stage.

— WAl )
Findings on the objections raised by the resposnident:
F.I. Objection regarding nmlﬂmrnhﬂltr of _complaint on account of
complainant being investor.

The respondent took a stand that the fumph.-llnanls are investors and not
consumers and therefore, theyate notentitled t the protection of the Act and
thereby not entitled to e 1 1 of the Act. However,
it is pertinent to note mmﬁgﬁm‘e a complaint against
the promoter if he contravenes or violates any provisions of the Act or rules
or regulations made thereunder. Upon careful perusal of all the terms and
conditions of the allotment letter, it is revealed that the complainant is buyer,
and they have paid a considerable amount tothe respondent-promoter
towards purchase of unit in its project. At this stage, it is important to stress

upon the definition of term allottee under the Act, the same is reproduced

below for ready reference:
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“2(d} “allottee" in relation to a real estate project means the
person to whom a plot, apartment or building, as the case
may be, has been allotted, sold (whether as freehold or
leasehold) or otherwise transferred by the promoter, and
includes the person who subsequently acquires the said
allotment through sale, transfer or otherwise but does not
include a person to whom such plot, apartment or building,
as the case may be, is given on rent”

In view of the above-mentioned definition of "allottee" as well as all the terms

and conditions of the buyer’s agreement executed between promoter and
complainant, it is crystal clear that the complainant are allottee(s) as the
subject unit was allotted to them by.thie pramoter. The concept of investor is
not defined or referred to in the ﬂttﬁﬁp&t'rhe definition given under section
2 of the Act, there will be "promul:er"";:t_l'l:'_i_:'f “allottee” and there cannot be a party
having a status of "inuestur";-‘ﬂ_'!gs;. Hje;cm;‘th:lu%}ul of the promoter that the
allottee being investor are:ngt entitled: tﬂ.-pr'nﬂ-!ﬁl'ﬂh of this Act also stands
rejected. . |

Findings on application under satﬂun 35 being filed by the complainant
on 24.09.2024,

On 24.09.2024 the respgndent made an zippllc-‘itidn under section 35 of the
Act, 2016 in the present, matter- whereim the complamant prayed for
appointment of inquiry officer/expeart tn examine the agreement executed in
the year 2019 inter se parties and to asceériain whether the said agreement is
in compliance with RERA"Act, 2016 or not. Thereafter abrogate the clauses

which are arbitrary and aguinsr the! @&AMte penal proceedings
against the errant respondent promoter for violation of provisions of the Act,

2016 & Rules, 2017.

In the present matter the respondent firstly executed the buyers’ agreement
on 22.08.2016 and thereafter the respondent vide mail dated 06.07.2019
requested the complainant to execute the agreement to sell and get the same
registered in terms of RERA Act, 2016. The complainants agreed to the same
and executed the fresh buyers’ agreement on 08.07.2019 which as per
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complainant is not in consonance with RERA Act, 2016. The authority

considering the said request of complainants hereby directs the planning
branch of the Authority to examine the BBA executed with the complainants
and the draft BBA submitted by the respondent at the time of registration with
the model Buyers’ agreement as per RERA Rules, 2017 and issue show cause
notice and initiate penal proceedings as per the Act, 2016 for any violation of
the provisions thereof, if any.

Further, the complainants may approach the adjudicating officer for
compensation under the Act, 2016 iftlje respondents are found guilty under
the Act, 2016. 3

Findings on the relief sought by the com plainant.
H.I. Direct the respondent to pay delay possession charges at prescribed rate
of interest from the due date ufpnmmiﬂn J3.0501.07,2019 till actual handing

over of the physical possession of the suhlm:j: unit as per the provisions of the
Actof 2016.

In the present matter the autherity nhn‘ﬂrwzd that the registered buyers’
agreement executed interse partieson 08.07.2019, flause 7.1 provides for the
handing over of possesslonofthe subject Unitds provided under rule 2(1)(f)
of Rules, 2017. The said profen:t; 5 Tag{mra&_hyﬂae authority vide registration
no. 157 of 2017 dated 28.08.2017 valid up'to 31.12.2020. Accordingly, the due
date of handing over of pumsﬂlﬁn ul’ l:he 5;¢h;Ect unit comes out to be
31.12.2020. As per the Munmenu auallahle l:m recard the respondent offered
the possession of themlt on 034D, Zﬂiﬂ after ‘obtaining OC from the
competent authority on 28.09.2020.

Before adjudicating upon the relief of delay possession charges it would be
relevant to give observation upon the validity of the offer of possession dated
03.10.2020. The complainants in the present matter have pleaded that the
respondent fraudulently changed the term possession with constructive
possession in the BBA dated 08.07.2019 whereas as per the agreement dated
22.08.2016 the respondent was obligated to offer the actual physical
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possession of the unit. On the contrary the respondent, contended that the
new agreement amounts to novation of contract and falls within the ambit of
section 62 of Indian Contract Act, 1872 and therefore the agreement dated
08.07.2019 amounts to recession of previous contract and makes the parties
bound by the new agreement.

The authority herein observes that the complainants have failed to put forth
any document to show that the agreement dated 08.07.2019 was executed
under coercion. Also, no objection/protest whatsoever, was made by the
complainants at any point of time __sin_ég?the execution of the new BBA.
Therefore, the offer of possessiﬁtj;‘iﬁi_]:‘%&i 03.10.2020 is in terms of the
agreement dated 08.07.2019 Exfac.ﬁtédm‘bes;t.;v“een the parties and is valid. In
view of the above findings 1o, di?f:!y in haﬂﬂir{g over the possession of the
subject unit on part of respmldmt is established éiu:l accordingly no case of
delay possession charges isimade. olit.]n L'aSE the l't'ﬂe-ab per the agreed terms
has not been executed, then the complainant can invake clause 21 (k)(ii) of the
agreement dated 08.07.2019.

H.1I. Direct the respondent to | red return as promised in the clause 32
of the buyer's agreement daﬂ?lﬂﬂ!ﬂ!ﬁ M actual kanding over of the

physical possession of the subject unit.™

. The complainants are segking gipaid assuped refurnson monthly basis as per

the builder buyer agreement. 1t 1s pleaded that the respondent has not
complied with the ter@}{?ﬂlﬂmﬁ of theagréement. Though for some
time, the amount of assured returns was paid but later on, the respondent
refused to pay the same by taking a plea that the same is not payable in view
of enactment of the Banning of Unregulated Deposit Schemes Act, 2019
(hereinafter referred to as the Act of 2019), citing earlier decision of the
authority (Brhimjeet & Anr. Vs. M/s Landmark Apartments Pvt. Ltd,
complaint no 141 of 2018) it was held by the authority that it has no

jurisdiction to deal with cases of assured returns. Though in those cases, the
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issue of assured returns was involved to be paid by the builder to an allottee

but at that time, neither the full facts were brought before the authority nor it
was argued on behalf of the allottees that on the basis of contractual
obligations, the builder is obligated to pay that amount. Thereafter, the
authority after detailed hearing and consideration of material facts of the case
in CR/8001/2022 titled as Gaurav Kaushik and anr. Vs. Vatika Ltd. rejected
the objections raised by the respondent with respect to non-payment of
assured return due to coming Into me force of BUDS Act, 2019. The authority
in the said matter very well dehheramdﬂiatwh en payment of assured returns
is part and parcel of builder buyer's Hﬂﬂﬂment (maybe there is a clause in
that document or by way of addendum, meniorandum of understanding or
terms and conditions of the allﬂﬂnent afa umt} then the builder is liable to
pay that amount as agreed u;mn So, it can be s.ﬂ'iﬂ that the agreement for
assured returns behveenl_thr. prompter and an allptee arises out of the same
relationship and is marked by the priginal agreement for sale. Therefore, it
can be said that the autherity, has EEII'I'IP|E‘1‘.£'. jurisdiction with respect to
assured return cases as the ﬂuﬂtmrrtml rel!ﬂnnshlp arises out of the
agreement for sale only and between -rJ'rE same contracting parties to
agreement for sale. Alsg, the Act of 2016 i:ai 1o pravision for re-writing of
contractual obligations hetween the j:mrtms as held by the Hon'ble Bombay
High Court in case Neelkamal Realtors Suburban Private Limited and Anr. V/s
Union of India & Ors., (supra) as quoted earlier. So, the respondent/builder
can’t take a plea that there was no contractual obligation to pay the amount
of assured returns to the allottee after the Act of 2016 came into force or that
a new agreement is being executed with regard to that fact. When there is an
obligation of the promoter against an allottee to pay the amount of assured
returns, then he can’t wriggle out from that situation by taking a plea of the
enforcement of Act of 2016, BUDS Act 2019 or any other law. Section 2(4) of
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the above-mentioned Act defines the word ‘deposit' as an amount of money
received by way of an advance or loan or in any other form, by any deposit
taker with a promise to return whether after a specified period or otherwise,
either in cash or in kind or in the form of a specified service, with or without
any benefit in the form of interest, bonus, profit or in any other form. Further,
section 2(4)(l) deals with the exception wherein 2(4)(1)(ii) specifically
mention that deposit does not include an advance received in connection with
consideration of an immovable property, under an agreement or arrangement
subject to the condition that such id\igﬁmiﬁadj usted against such immovable
properly as specified in terms I:rI IEhE ﬂﬁ'eement or arrangement. In the
present matter the money was nmﬂ:m hj-' Hﬁm builder as deposit in advance
against allotment of lmm[WEIh]!E.pl'anTl}"ﬂﬂﬂ i possession was to be offered
within a certain perlod.-l-_[pwewr, inview of taklhggl_e consideration by way
of advance, the builder ﬁl_.‘.ﬂ]‘niSEd-cgr-ta‘r_._lh ;;ﬁhuut}hf’_‘.ﬁay of assured returns
for a certain period as dgreed bétween the allottee and the builder in terms of
buyer’s agreement, Mol or: atldﬂndum E:-:E-:,ut.a-i:l [nter-se parties. Moreover,
the developer is also bound: h;.rpruﬁﬂssmy es:pppel As per this doctrine, the
view is that if any person has matle Erpmmﬁe and the promisee has acted on
such promise and altered s ﬁdsirfﬁni-tﬁ%n-tl'ieﬁersém /promisor is bound to
comply with his or her promise, S0, on his fﬂJIurE to fulfil that commitment,
the allottee has a nghl; ta apprua.-th ﬂae ﬂﬂthurity for redressal of his
grievances by way of filing a complaint. The Act of 2019 does not create a bar
for payment of assured returns even after coming into operation as the
payments made in this regard are protected as per section 2(4)(1)(ii) of the
Act of 2019. Thus, the plea advanced by the respondent is not sustainable in
view of the aforesaid reasoning and case cited above.

The builder is liable to pay that amount as agreed upon and can't take a plea

that it is not liable to pay the amount of assured return. Moreover, an
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agreement defines the builder-buyer relationship. So, it can be said that the
agreement for assured returns between the promoter and allotee arises out
of the same relationship and is marked by the original agreement for sale.
Itis not disputed that the respondent is a real estate developer, the project in
which the advance has been received by the developer from the allottee is an
ongoing project as per section 3(1) of the Act of 2016 and, the same would fall
within the jurisdiction of the authority for giving the desired relief to the
complainants besides initiating penal proceedings. So, the amount paid by the
complainants to the builder is a rﬂgulﬂt&d dﬂanIt accepted by the later from
the former against the immovablée ]:It'qpert:.r to be transferred to the allottee
later on. In view of the abavesthe redpnm:lent Is liable to pay assured return
to the complainants-allotteés'in terms of tﬁE hul]dm' buyer agreement read
with addendum to the sald agreement..

On consideration of doguments avallable -:m record aiid submissions made by
the complainants and tl:q-: respondent, the autﬁﬂﬂt? is satisfied that the
respondent is in Contrawmtiﬂn of the prt::-viﬁlans ol the Act. As per the
possession clause mcorpurat!ud Ln tl:'tt ngeemrnt executed between the
parties on 08.07.2019, the possesslunafd'll? Eub]ect unit was to be delivered
within stipulated time fie,, 31/12. EEE{I T'he assured Peturn is payable to the
allottees on account of Pruwamns in the BBA. The assured return in this case
is payable as per 33 of the H.E.fﬂ'ﬂmﬂl]t-dalﬂﬁ 22:08.2016. *(Note: the date of
agreement referred for assured return has been inadvertently mentioned as
0807.2019 in the proceedings dated 10.12.2024 instead of 22.08.2016). The
respondent agreed to pay an amount 0f337,120/- per month from 06.08.2016
or the date of execution of this agreement till the date of offer of possession of
the unit i.e.,, 03.10.2020. The respondent is directed to pay the amount of

assured return as agreed in clause 32 of the agreement dated 22.08.2016
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executed inter se parties till the date of issue of notice of possession of the unit
i.e, till 03.10.2020.

Accordingly, the respondent is directed to pay the outstanding accrued
assured return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any, from the
complainants and failing which that amount would be payable with interest
@ 9.10% p.a. till the date of actual realization.

H.IIL Direct the respondent to withdraw all the illegal demands:

. Infrastructure Augmentation 'Eha.rges to the tune of Rs.6,850/-.

. Electric switch-in station & Btpuﬁil; Chirges to the tune of Rs.47,405/-.
The complainant has sought the l‘ﬂ]iﬂf fm‘ quashing the above-mentioned

charges charged by the respondent at the time_of offer of possession dated
03.10.2020. The authorityisof the view that'the respondent is directed not to
charge anything which is not'the part of BBA dated 08.07.2019.

*  Sinking Fund to the tune of R&:66416/~.
The authority observes that the term sinkiig fund Is nat mentioned anywhere

in the BBA executed Int&rsse parties, Moreover, sinking fund and IFMS are the
same as both of them ake ¢ollected for the same purpose. Therefore, the
respondent cannot charge it u nder difl’arenrheaﬂs and is directed to quash the
amount of X 66,416/- ghargeditowards:sinking fund as the respondent has
already charged the malnténance security.

® Labour-cess to d@m [BE.7,787 /-
Labour cess is levied

b the cost of construction incurred by an

employer as per the provisions of sections 3(1) and 3(3) of the Building and
Other Construction Workers’ Welfare Cess Act, 1996 read with notification no.
5.0 2899 dated 26.9.1996. It is levied and collected on the cost of construction
incurred by employers including contractors under specific conditions.
Moreover, this issue has already been dealt with by the authority in complaint
n0.962 of 2019 titled Mr. Sumit Kumar Gupta and Anr. Vs Sepset Properties

Private Limited wherein it was held that since labour cess is to be paid by the

Page 32 of 38



34.

35:

&% HARERA Complaint no. 7161 of
g O GURUGRAM 2022 and another

A

respondent, as such no labour cess should be charged by the respondent. The
authority is of the view that the allottee is neither an employer nor a
contractor and labour cess is not a tax but a fee. Thus, the demand of labour
cess raised upon the complainant is completely arbitrary and the complainant
cannot be made liable to pay any labour cess to the respondent and it is the
respondent builder who is solely responsible for the disbursement of said
amount. Accordingly, the respondent is directed to quash the amount of
X7,787/- charged from the complainants on account of labour cess.

. Sewage/ Storm Water/ wmr '[.‘.m‘lnenﬂon charges to the tune of
Rs.5,314/-.

The authority has already delibe mtﬂd the &md issue in complaint bearing no.
4031 of 2019 titled as Varun Eupr.u. V/s EmaarMGF Land Ltd. wherein the
authority has held that the premoter would be entitled to recover the actual
charges paid to the con¢arned dﬂparﬁﬂ enits from the. complainant/allottee on
pro-rata basis on account'of electrigity cofinection, Iﬁéwerage connection and
water connection, etc., L& depending #pon the area of the flat allotted to the
complainant vis-a-vis the areapf all the flats in this particular project. The
complainant would also be .Entil_;_l_ed .do-proof of such payments to the
concerned departments along wi_th'l_ 4_computation proportionate to the
allotted unit, before m pﬂyhei’ltﬁllu nider the aforésaid heads.

. Electric Meter Charges to the tune of Rs. 9,440/ -,
The respondent also demahds 4 sum. of/% 9440/« besides taxes as meter

connection charges and the demand has been challenged by the allottee being
illegal. However, while deliberating this issue in complaint bearing no. 4031
of 2019 titled as Varun Gupta V/s Emaar MGF Land Ltd. the authority has
held that the promoter would be entitled to recover the actual charges paid to
the concerned departments from the complainant/allottee(s) on pro-rata
basis on account of electricity connection. However, the complainant(s) would

also be entitled to proof of such payments to the concerned department along
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with a computation proportionate to the allotted unit, before making payment
under the aforesaid heads. The model of the digital meters installed in the
complex be shared with allottee(s) so that they could verify the rates in the
market and the coloniser.,

. Payment due area change to the tune of Rs. 2,78,081/-.
As per the documents available on record it is observed that the complainants

and the respondents has already entered into an agreement on 08.07.2019
wherein the super area of the allotted unit was increased to 375.23 sq. ft. from
342.94 sq. ft. as provided in the previous agreement dated 22.08.2016. As per
the agreed payment plan annexed at_,sr:-ﬁehule F of the BBA dated 08.07.2019
the respondent mentioned thn_:--mt"é’ii:lﬁlé'.'inmideration (inc. of taxes) as ¥
28,51,748/-. Therefore, the authority opines that the respondent already
changed the sale consideration of the tnit as per the revised area as
mentioned in the BBA dated 08.07.2019 ariét the r‘z';ﬁ'qﬂ_dent cannot charge for
change of area of the saigd unit being already 'ﬂgr?_iéer'} between the parties in
BBA dated 08.07.2019.

H.IV. Direct the respondent to allow credit nf"an appropriate amount of GST,
in accordance with law and d.[rurl:l:lnnsnf the {!EE{II CBIC {around 4-5%) and
interest thereupon@18%.

Itis contended on behalf of complainants, that-th_@ respondent raised an illegal
and unjustified ::]u.*man::EInWaIﬂi-'t}ST.llt is pleaded that the liability to pay GST
is on the builder and not on the allgttee. But the version of respondents is
otherwise and took a pléa that while bookv'iréigsgthe unit as well as entering into
flat buyer agreement, the allottee agreed to pay any tax/ charges including any
fresh incident of tax even if applicable retrospectively. It is important to note
that the possession of the subject unit was required to be delivered by
31.12.2020 and the incidence of GST came into operation thereafter on
01.07.2017. The authority is of view that the due date of possession is after
01.07.2017 i.e. date of coming into force of GST, the builder is entitled for
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charging GST w.e.f. 01.07.2017. The promoter shall charge GST from the

allottees where the same was leviable, at the applicable rate, if they have not
opted for composition scheme subject to furnishing of such proof of payments
and relevant details and input credit shall be passed on to the allottees as per
law.

H.V. Direct the respondent to charge CAM charges from the date of handing
over of the actual physical possession of the subject unit.

In the present matter, although the respondent has offered the possession of
the said unit on 03.10.2020 after receiying OC. But vide said letter dated
03.10.2020 only constructive posseésjoﬁ hps been offered by the respondent
which means the complainants are not in 5:ci\ual physical possession of the said
unit. The respondent has very specifically mentiened in its application form
and BBA executed inter se partiexs{‘ that pﬁlj;sical possession was never to be
handed over and is for the purpos:e of Tease only. Furthermore, it is the
obligation of respondent to put the said unit on lease. Accordingly, the CAM
charges shall be payable by the lessee once the sald unit is put on lease by the
respondent and the complainants are not liable to pay the CAM charges.

H.Vl. Direct the respondent to not charge “Holding charges” from the
complainants. :

H.VIL. Direct the respondent to not charge anything from the present
complainants which is not part of the agreement.

The complainant has also challenged the demand raised by the respondent

builder in respect of holding charges. On the contrary, the respondent
submitted that all the demands have been strictly raised as per the terms of
the flat buyer agreement.

The authority observes that the SOA annexed with the offer of possession
dated 03.10.2020 does not mention any charges under the head of “Holding
Charges”. Although, this issue already stands settled by the Hon'ble Supreme
Court vide judgment dated 14.12.2020 in civil appeal no. 3864-3889/202,
whereby the Hon’ble Court had upheld the order dated 03.01.2020 passed by
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NCDRC, which lays in unequivocal terms that no holding charges are payable
by the allottee to the developer.

Thus, the respondent is not entitled to demand holding charges from the
complainant at any point of time even after being part of the buyer's
agreement as per law settled by Hon’ble Supreme Court in civil appeal nos.
3864-3889/2020 decided on 14.12.2020.

H.VIIL To penalise the respondent u/sec 61 of the Act of 2016 for violation of
various provisions of the Act of 2016 as mentioned in the complaint itself,

The complainant has not mentioned the specific provisions of the Act, 2016
being violated by the respondent g)cco}'iglingly, the said relief cannot be
deliberated by the authority. oo

In the present case, the authority (Shri. Arun Kumar, Hon’ble Chairperson,
Shri. Vijay Kumar Goyal, Member & Shri. Sanjeev Kumar Arora, Member)
heard the complaint and reserved the orderon 02.07.2024, the same was fixed
for pronouncement of order on 01.10:2024 and 22.10.2024 respectively. The
same could not be pronounced on that day and the matter was adjourned to
10.12.2024. On 16.08.2024, one,of the member Shri. Sanjeev Kumar Arora got
retired and has been discharged from his duties from the Authority. Hence,
rest of the presiding officers of the Authority have pronounced the said order.

Directions of the authority:
Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under section
34(6:

a.  The respondent is directed to pay the amount of assured return as

agreed in clause 32 of the agreement dated 22.08.2016 executed

inter se parties till the date of issue of notice of possession of the unit

ie, till 03.10.2020.
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b. The respondent has already changed the sale consideration of the

unit as per the revised area as mentioned in the BBA dated
08.07.2019 therefore, the respondent cannot charge for change of
area of the said unit being already agreed between the parties in BBA
dated 08.07.2019.

€. Therespondent is directed to quash the amount 0f%7,787/- charged
from the complainants on account of labour cess,

d.  The respondent cannot charge it under different heads and is
directed to quash the amount of 66,416/- charged towards sinking
fund as the respondent has already charged the maintenance
security. |

€. The CAM charges shall be payable by the lessee once the said unit is
put on lease by.the respondent and the complainants are not liable
to pay the CAM charges since the said unit.is not for the purpose of
self-occupation.

. The respondent is not entitled to demand holding charges from the
complainant at any point of time even after being part of the buyer’s
agreement as per law settled by Hon’ble Supreme Court in civil
appeal nos. 3864-3889/2020 decided on 14.12.2020.

g The planning branch of the Authority is directed to examine the BBA
executed with the complainants and the draft BBA submitted by the
respondent at the time of registration with the model Buyers'’
agreement as per RERA Rules, 2017 and issue show cause notice and
initiate penal proceedings as per the Act, 2016 for any violation of
the provisions thereof, if any.

h. A period of 90 days is given to the respondent to comply with the
directions given in this order and failing which legal consequences

would follow.,
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45. This decision shall mutatis mutandis apply to cases mentioned in para 3
of this order.

46. True certified copies of this order be placed on the case file of each matter.
47. Files be consigned to registry.

"
W > TN
(Vijay Kuimar Goyal) (Arun Kumar)
Member

Chairperson

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.12.2024
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