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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM

ate of order: | 10.1?.2024

F Chairperson
Member

Complaint no. 7161 of
2022 and another

rplain

31 of

above filed before this

state (Regulation and

Developmentl Act,20L6 fhereinafter referred as "the Act") read with rule 28

of the Haryana Real Estate fRegiiiatirii 'aird Development) Rules, 2017

(hereinafter referred as "the rules"J for violation ofsection 11[4](a) ofthe Act

wherein it is inter alia prescribed that the promoter shall be responsible for

all its obligations, responsibilities and functions to the allottees as per the

agreement for sale executed inter se betlveen parties.

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the projects,

NAME OF THE
BUILDER

ADVANCE rNDIA PROJECTS LTD. & LANDMARK
APARTMENTS PVT. LTD.

PROJECT NAME AIPL JOY STREET

cR/7t6t/2022 Sh. Dhruv Lamba

Sh. Dhruv Rohtagi

cR/776+/2022 Sh. Dhruv Lamba

Sh. Dhruv Rohtagi
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namely, 'AIPL Joy Street'being developed by the same respondent promoters

i.e., M/s Advance India Projects Ltd.

The details of the complaints, reply to status, unit no., date of agreemen! &

allotment, due date of possession, offer of possession and relief sought are

given in the table below:

Complaint no. 7151 of
2022 and another

3.

Project Name and Location "AIPL loy Street", Sector 66, curugram,
Haryana.

7. POSSESSION OF THE UNIT
7.1 Schedule Ior possession oI the unit: - The Promoter agrees ond understands that
timely delivery of possession of the Unit to the Allottee ond the Common Areos to the
association of ollottees or the Governmental Authotity, as the case may be, as provided
under Rule 2(1)A of Rules, 2017, is the of the Agreement.
[Page no. 76 ofthe comp]aintl a:l
RERA Registered/ not registered l{IQlrlOlTdated 28.08.2077 valid up to

Due date ofpossession r0

Occupation certificate 020
Complaint No. cR/7r 2 164/2022
Unit no.

ac

I

FF-061 retail SEN-02 flea market
rasuring 341.54 sq. ft.
.100 ofcomplaintl

Allotment letter 19.12.2076
los. 75 of replyl0

Date of execution of
buYer's agreement

22.08.2076
lps.34 ofcomDlaintl

' 29.03.2077
lDs. 31 of comDlaintl

the
respondent for
executing new BBA in
terms of RERA

Email by 06.07.2079 06.07.2019

s. 61 of comDlaintl
Date of execution of
new registered buyers'
aqreement

)U
lDs.63 ofcomDlair

08.07.2019

lps.63 ofcomplaintl
Basic sale
consideration

< 26,26,670 / .

[as per SOA dated
12.04.2023 at pg. 155 of
reDlvl

{ 28,86,013/.

[as per SOA d,ated, 72.04.2023
at pg. 155 ofreplyl

Total amount paid 1 32,46,0 47 / -

[as per SOA dated
72.04.2023 at pg. 157 of
replyl

<37,72,177/-
[as per SOA daled 72.04.2023
at pg. 157 ofreplyl

Offer of constructive
possession

0 3.10.2020
lDs. 101 ofcomDlaintl

07.70.2020
lDs. 100 ofcomDlaintl

Page 2 of38

ft.
t



*HARERA
d&- eunuennv

Complaint no.7161of
2022 and another

Assured return
as per BBA
22.04.2016

clause
dated

32, ASSURED RETURN:
Where the Allottee has
opted for Payment Plon os
per Annexure-A, attached
herewith ond accordingly,
the company has qgreed
to pay Rs.37,720/- per
month by way of assured
return to the allottee
from 06.08.2016, or the
date oJ execution for this
agreementtill the date oI
ofler oI possession oI the
unit The return sholl be
inclusive oI oll taxes
whatsoever payqble or due
on the return. . ,

32, ASSURED RETURN:
Where the Allottee hos opted

Ior Payment Plon as per
Annexure - A, attoche d her ew i th
and accordingly, the company
hqs agreed to pay
Rs.13,957/- per month by
wqy oJ assured return to the
allottee rrom 08.01.2017, or
the date of execution Ior this
agreement till the date oI
offer of possession oI the uniL
The return sholl be inclusive of
oll toxes whatsoever poyable or
due on the return.

Assured return amount
Daid

< 6,72,2711-'
[Ds. 184 of reDlyl

< 5,00,494/-
loe. 177 of reolvl

Assured return period November 2018 till
September 2020.

November 2018 till September
2020

Pre termination letter 02.03.2021
lDs. 175 ofreDlvl

NA

Lease deed No document placed on
, { -l reco.al ll X

t :t 28.06.2023
[pg. 6 of additional documents
filed by respondent dated
27.77.20241

1, Direct the respondent to pay delay possession charges at prescribed rate of
interest from the due date of possession till actual handing over of physical
possession.

2. Direct the respondent to pay assured return as promised in clause 32 of the
BBA dated 22.08.2016.

3. Direct the respondent to withdraw al.l illegal demands.
4. Direct the respondent to allow credit of an appropriate amount of cST, in

accordance with law and directions ofCBlC aDd interest thereupon @ 18yo.
5. Direct the respondent to charge CAM charges from the date of handing over of

actual possession of the subiect unit.
6. Direct the respondent not to charge holding charges from the complainants.
7. Direct the respondent not to charge anything which is not part of the BBA.
8. Penalise the respondent under section 61 of the Aca,2016 for violation of

various provisions of the Act, 2016.
4. It has been decided to treat the said complaints as an application for non-

compliance of statutory obligations on the part of the promoter/respondent

in terms of section 34(0 of the Act which mandates the authority to ensure

compliance of the obligations cast upon the promoters, the allottees and the

Page 3 of38



5.

HARERA Complaint no. 7161 of
2022 and another

EP* GURUGRAM

real estate agents under the Act, the rules and the regulations made

thereunder.

The facts of all the complaints filed by the complainants/ allottees are also

similar. Out of the above-mentioned cases, the particulars of lead case

CR/7161/2022 titled as Rajkumar Rana & Shanti Rana V/s Advance lndia

Projects Ltd. & Landmark Apartments PvL Ltd, are being taken into

consideration for determining the rights of the allottees qua delay possession

charges, and other reliefs sought by the complainants.

Unit and proiect related details i.

The particulars of unit details, salti' ration, the amount paid by the

complainants, date of proposed handing over the possession, date of buyer's

agreement etc, have been detailed in the following tabular form:

CR/7t6t/2OZZ titled as Raikumar Rana & Shanti Rana V/s Advance

India Proiects Ltd, & Landmark Apartments Pvt. Ltd.

A.

6.

s. N. Particulars Detai ls
1. Name of the proiect "AIPL Joystreet", Sector- 66, Gurugram.
2. Project area 3.9562 acres
3. Nature of the proiect Commercial Colony
4. DTCP license no. and validity

status
7 0f2008 dated 21,01.2008, valid tiu
20.o1.2025
152 0f 2008 dated 30.07.2008 valid rill
29.07.2025

5. Name of licensee Landmark Apartments P!t. Ltd.
6. RERA Registered/ not

resistered
'157 of 2017dated 2A.08.2017 valid up to
31.72.2020

7. Unit no. Retail Shop. 61, First Floor
IPaee 35 ofthe complaintl

B. Area admeasuring
ISuper area')

342.94 sq. ft.
fPage 35 of complaintl

9. Allotment letter 03.08.2016
(Pase no. 2B of the comnlaintl

10. Date of execution of
aqreement for sale

22.08.20t6
(Pase no. 34 of the comDlaintll

11. Date of execution of new
buyer's agreement

08.07.2019

IPage 64 ofthe complaintJ
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Facts ofthe complaint

The complainants have submitted as under:

Complaint no. 7161 of
2022 and another

B.

7.

12 Possession clause as per new
buyer agreement dated
08.07.2079

7, POSSESSION OF THE UNIT
7.7 Schedule for possession ol the unit: -

The Promoter ogrees and understands thot
timely delivery of possession oI the Unit to
the Allottee and the Common Areas to the
association of allottees or the Governmentql
Authority, os the cqse mdy be, as provided
under Rule 2OA of Rules, 2017, is the
essence of the Agreement
fPase no. 76 of the comDlaintl

13. Assured return clause as per
buyer's agreement dated
22.08.20t6

32. ASSURED RETURN:
Where the Allottee hos opted for Payment
Plan as per Annexure-A, attoched herewith
qnd accordingly, the company has agreed
to pay Rs.37,720/. per month by way of
assured return to the allottee from
06.08.2076, or the dob of execution Ior
this agreement till the date ol offer of
possession of the unil The return sholl be
inclusive ofall taxes whqtsoever payable or
due on the return,
fPage no. 47 ofthe comp]aint')

14. Due date ofpossession 37.72.2020
(As mentioned in clause 5 of page 76 of
complaint)

15. Total sale consideration k.28,89,277/-
[tu per SOA dated 12.04.2023 on page 157
of the reply as per S0A dated 12.04.2023
on Dase 157 ofthe reDly)

76. Amount paid by tlle
complainant

Rs.32,46,048 / -
(As per SOA dated 12.04.2023 on page 157
of the replyl

t7. Occupation certificate
/Completion certifi cate

28.09.2020
(PaEe 162 of the replyl

18. Offer ofpossession 03.t0.2020
[Pase no. 165 ofthe renlv)

79. Assured return paid Rs.6,72,277/-
fPaee 184 ofthe reply)

20. Pre termination letter 02.03.2027
fPase 175 ofthe replvl
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Complaint no. 7161 of
2022 and another

a. That on 18.05.2016, the present complainants namely Mr. Rajkumar

Rana and Ms. Shanti Rana had booked a unit (along with 01 car parking

space) in the subject project and in lieu of the same paid an amount of

Rs.3,00,000/-. The payment was acknowledged by the respondent,s

company and accordingly a booking receipt was issued.

That on 03.08.2016, an allotment letter was issued by the respondent,s

company M/s. ADVANCE INDIA PROJECTS LIMITED in the name o[ the

vide which a retail shop (al parking spaceJ bearing no. 61

on First Floor having a super 2.94 sq. ft. was allotred at BSP @

Rs. 7,000/- per sq. ft., @ Rs. 600/- per sq. ft. and

IFMS @ Rs. 100/- nants opted for a down-

payment plan.

That on 22.08.2 cuted between M/s

Advance India to as the respondent

(hereinafter referredno.1) and Mr. Raj

to as the complainan along with 01 car parking

space) bearing no. 61 on ng a super area of 342.94 sq. ft.

nt, the total sale

638/- fexcl. tax). tt is
pertinent to mentior e said agreement talks

about Due date of possession, clause 11 specifies "Procedure for Taking

Possession" and Clause 12 specifically talks about "Handing Over

Possession".

That vide clause 1.2 of the buyer's agreement dated 22.08.2016, the

promoters have proposed to complete the construction ofthe subiect unit

within 42 months from 01.01.2016 plus 6 months grace period and

accordingly, the due date ofpossession comes out to be 01.07.2019. The

b.

/a
P sF{rt-q -"r.ri

Page 6 of 38
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Complaint no. 7161 of
2022 and another

nication to this effect.

06.07.2019 but still no

grace period of 6 months should not be allowed in the present case as it is

a well stated law that "No one can take benefit out of his own wrong".

That on 06.07.2019, on this date, the complainants got a communication

from the respondent's company that the Real Estate (Regulation and

Development) Act,2016 has been enacted and notified, and hence a

supplementary agreement to the buyer's agreement is required to be

signed to align few terms of the buyer's agreement with the RERA

guidelines. It is of grave importance to mention over here that the

complainants were communicated only about the modification of a few

clauses as per RERA guid all the significant terms of the

previous agreement Further, the complainants

asked the respon draft of the clauses that

needs to be sign

Accordingly, the

such draft was sh

promises and rep

d acted upon the false

e by the respondent's

company that the pr t only to give effect to the

RERA guidelines, without m ange to the substantive rights of

complainants, the respondent's representative requested the

complainants to sign an entirely new buyer's agreement dated

08.07.2019. The complainants objected to the same and said that it is not

possible to read such a voluminous legal document in such a short span of

time and requested that the registration process needs to be rescheduled

to a later date so that the complainants get time to go through the terms

of the new buyer's agreement. To this, the complainants were told that

Page 7 of 38



HARERA Complaint no. 7161 of
2022 and another

P, GURUGRAM

the date for the agreement's registration has been fixed-up after a lot of

efforts and coordination with the authorities and also the registration fees

challan has already been generated so the registration process has to be

completed today itself. The complainants were also again informed that

the new buyer's agreement is being executed in order to accommodate

the RERA guidelines, without making any alterations to the main clauses

ofthe previous agreement and due care has been taken so that the rights

ofthe unit holders are not hampered.

g. That the respondent's com resented to the complainants

that the terms of the new t were not changed and are in

accordance with the p t. The clause 7 of the new

buyer's agreement he Unit" fcorresponding

to clause 11 and L t dated 2 2.08.2 0161

and fraudulently

of physical posse

possession" in place

s with the due date of

possesslon was ntly clear by seeing

the possession clau of the agreement dated

22.08.2016, the due date mes out to be 01.07.2019 but as

per the clause 5 o 7.2019, rhe due date of

possession is men submitted that the

new agreement h IRegu]ation and

Development) Act,2016 came into force and the same is not in accordance

with the model buyer's agreement which is again a clear-cut violation of

the provisions of the Act of 2016 and Rules of 2017.

That in the execution of the new buyer's agreement it is a matter of fact

that the consent of the present complainants was obtained by undue

influence fas defined u/sec 16 of the lndian Contract Act, 1872) and

misrepresentation (as defined u/sec 18 of the Indian Contract Act, 1872)

Page I of38
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Complaint no. 7161 of
2022 and another

and hence the same cannot be said to be the .,Free Consent,, fas defined

u/sec 14 of the lndian Contract Act, 1g72). The respondents were in a
dominant position vis-)-vis the allottees fthe present complainantsJ who

have given their hard-earned savings to the respondents as it is very
apparent on the face of it that the respondents were in a position to

dominate the will of the present complainants. In the light of the above

and as per the provisions of the Indian Contract Act, 1g72 the contract is
voidable.

/ Water Connection

t to mention here that

That on 03.10.2020, a n f possession was sent by the

respondent's company to complainants along with flinal

statement of account. notice reads as "lntimation

of Constructive P t only this, but the said

statement of acco demands as Sinking

Fund, Labour ces arges, Electric switch-

in station & Dep

charges, Electric

the total sale consid 6,40,638/- [vide buyer's

a greemen t dated 22.08 -20 to Rs. 30,51,006.02 / - (vide

new buyer's now has become Rs.

34 ,L2 ,047 .98 / - in

VALIDITY OF OFFER

j. The said notice of offer ofpossession was completely illegal and unlawful

as Firstly, it nowhere talks about physical handing over ofpossession. So,

such an offer of possession where practically no physical possession is

offered is itself null and void in the eyes of law. Secondly, the said notice

of offer of possession was accompanied by many illegal demands as

Sinking Fund, Labour cess, Infrastructure Augmentation Charges, Electric

switch-in station & Deposit Charges, Sewage/ Storm Water/ Water

un ts.

Page 9 of38
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Complaint no. 7161 of
2022 and another

Connection charges, Electric Meter Charges, payment due area change to

name a few. This Hon'ble Authority in many of its judgements have held

that an offer of possession which is accompanied by unlawful and illegal

demands is not a valid / lawful offer of possession. Thirdly, the

complainants were allotted a retail shop along with 01 car parking space.

It is important to mention here that the said notice of offer of possession

nowhere mentions or talks about the said car parking space. Fourthly, the

cum Undertaking. In view of ons made above, the said notice

of offer of possession dated is illegal, unlawful and not valid

in the eyes of law. It is this Hon'ble Authority

to struck down the on along with the illegal

demands made b d declare the same as

unlawful and in

direction w.r.t is

umbly prayed that a

sion in which physical

possession of the th 01 car parking space

be made and a fresh issued after removing all

the illegal charges. That mplainants had made all the

payments well on

It is a matter of

the respondent builder.

Rs.26,37,071/-

made a payment of

of the subiect unit.

That as per clause 32 of the buyer's agreement dated 22.08.2016, the

company has agreed to pay Rs. 37,l2O/- per month by way of assured

return to the allottee from 06.08.2016 or the execution of the agreement

till the date ofoffer ofpossession ofthe unit. It is of immense importance

to submit here that no valid/ lawful offer ofpossession has been made to

the complainants till date. In light of the submissions made above, the

respondent's company is liable to pay assured return to the tune of Rs.

Page 10 of38
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Complaint no. 7161 of
2022 and another

Act of 2016.

I

37,L20/- per month till the date a valid/ lawful offer of possession is made

to the present complainants.

That furthermore, as per clause 1.2 of the agreement dated 22.08.2016,

the promoters have proposed to complete the construction of the subject

unit within 42 months from 01.01.2015 plus 6 months grace period and

accordingly, the due date of possession comes out to be 01.07.2019. The

grace period of6 months should not be allowed in the present case as it is

a well stated law that "No one can take benefit out of his own wrong. But

it's a matter of fact that till ession of the subject unit is not

handed over to the present ts and in view of the same, the

respondents are liable ion charges at the prescribed

rate from the due .2019 till actual handing

over ofthe posse

That the respondm. as Sinking Fund to

the tune of tune ot Rs.7,787 /-,
lnfrastructure A e of Rs.6,850/-, Electric

switch-in station & e of Rs.47,405/-, Sewage/

Storm Water/ Water Con to the tune of Rs.5,314/-,

Electric Meter

change to the tune

authorilv th at aw all these illegal

demands and issue a fresh statement ofaccounts after adiusting the delay

possession charges and assured return till date of actual handing over of

possession.

That the respondents cannot charge Holding charges from the present

complainants as per the law settled by the Hon'ble Supreme Court in civil

appeal no. 386+-3889 /2020 dated 74.72.2020, the holding charges shall

Page 11of38
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Complaint no. 7161 of
2022 and another

also not be charged by the respondent builder at any point of time even if
they are part of the agreement

GST INPUT CREDIT

o. That the CBEC clarified that under GST regime, full input credit would be

available for offsetting the headline rate of 1,2o/o. As a result, the input

taxes embedded in the flat will not (& should notJ form a part of the cost

of the flat/ complex. The input credits should take care of the headtine

rate of 1.2o/o and it is for this reason that refund of overflow of input tax

credits to the builder has beet . The builders are expected to

pass on the benefits of lowe en under the GST regime to the

buyers ofproperty by installments. It is, therefore,

advised to all build that in the flats under

construction, they should ay higher tax rate on

Despite this clarity on
D

instalments to be

law position, if a , the same can be

deemed to be pro GST law. Therefore, the

Respondent may kin credit of an appropriate

amount of GST, in accordan d directions of the CBEC/ CBIC

[around 4-5%).

to pay interest

kindlv also be directed

legislation) from the

date when the a

CAM Charges

p. That CAM charges should be charged from the date ofhanding over ofthe

actual physical possession of the subject unit. That due to the acts of the

respondents and the deceitful intent as evident from the facts outlined

above, the complainants have been unnecessarily harassed mentally as

well as financially, and therefore the opposite party is liable to
compensate the complainants on account of the aforesaid unfair trade

Page 12 of38



Complaint no. 7151 of
2022 and another

practice. Without preiudice to the above, the Complainants reserves the

right to file a complaint before the Hon,ble Adjudicating Officer for
compensation.

C. Relief sought by the complainants:

8. The complainants have sought following relief(s):

a. Direct the respondent to pay delay possession charges at prescribed rate

of interest from the due date of possession i.e.,01.07.2019 till actual

provisions ofthe Act of 201

b. Direct the respondent to pay as promised in the clause 32

of the buyer's agreeme ill actual handing over ofthe
physical possession

c, Direct the respon demands as Sinking

e tune of Rs.7,787/-,

Infrastructure of Rs.6,850/-, Electric

switch-in station & t Rs.47,405/-, Sewage/

Storm Water/ Wa the tune of Rs.5,314l-,

Electric Meter Charges to 9,440/-, Payment due area

change to the

d. Direct the respon

accordance with

ate amount ofGST, in

CBIC (around 4-5%l

and interest thereupon@18%.

Direct the respondent to charge CAM charges from the date of handing

over ofthe actual physical possession ofthe subject unit.

Direct the respondent to not charge "Holding charges" from the

complainants.

Direct the respondent to not charge anything from the present

complainants which is not part of the agreement.

ffiHARERA
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Fund to the tune

e.
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Complaint no. 7161 of
2022 and another

h. To penalise the respondent u/sec 6r. of the Act of 2016 for violation of

various provisions ofthe Act of 2016 as mentioned in the complaint itself.

9. On the date of hearin& the authority explained to the respondent /promoters
about the contraventions as alleged to have been committed in relation to
section 11(4J (a) ofthe Act ro plead guilty or not to plead guilty.

D. Reply by the respondent no, 1

10. The respondent no. t has contested the complaint on the following grounds:

the present complaint. The laint is based on an erroneous

interpretation of the provi e Act as well as an incorrect

understanding of the te f the Buyer's Agreement, as

shall be evident fro e following paras ofthe
present reply. ndent craves lea Hon'ble Authority to

et out in the Buyer'srefer to and rely the

Agreement in d e present complaint,

so as to bring out responsibilities of the

Respondent as well

b. That the Complainants by their own acts, conduct,

acquiescence, I e present complaint. It
is submitted that offered possession of

failed to complete allthe unit in questi

the formalities and take the possession of the unit, as such, the

Respondent No. t has already complied with its obligations under the

*HARERA
d& euRuennv

Buyer's Agreement. The reliefs sought in

complaint are barred by estoppel. That the

maintainable in law or on facts.

The present complaint raises several such

decided in summary proceedings. The said

.lJ

D

the false and frivolous

present complaint is not

issues which cannot be

issues require extensive

Page 14 of38



PHARERA
dS^ eunuennr,,r

Complaint no. 7161 of
2022 and another

the unit in question,

42.94 sq. ft. (tentative

eyidence to be led by both the parties and examination and cross_

examination of witnesses for proper adiudication. Therefore, the

disputes raised in the present complaint can only be adjudicated by the

Civil Court. The present complaint deserves to be dismissed on this
ground alone. That the Complainants are not ,,Allottees,, but are Investors

who has booked the apartment in question as a speculative investment in
order to earn rental income/profit from its resale. That the Complainants

have not come before this Hon'ble Authority with clean hands and have

suppressed vital and mate m this Hon'ble Authoriry. The

correct facts are set out in th paras ofthe present reply.

d. That the Complainan e Respondent No. 1 and

expressed an intere the commercial colony

developed by the

bearing number F

n

,Fi

area] situated in ondent No. 1, known

as "AIPL Joy Stree That thereafter the

Complainants vide a 8.05.2016 applied to the

Respondent No. 1 for ent of a unit bearing number

FF/061, First Fl inants consciouslv and

willfully opted for choice for remittance

d further representedof the sale consid

to the Respondent No. 1 that they shall remit every installment on time

as per the payment schedule. That the Respondent No. t had no reason

to suspect bonafide ofthe Complainants.

That at this instance, it needs to be noted that relationship between the

Parties is commercial in nature and sacrosanct to the agreed terms. That

in the present case, the Complainants purchased the Unit only on the

categorical understanding that the Unit shall not be for physical

Page 15 of 38
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Complaint no. 7161 of
2022 and another

possession. That the booking was categorically, willingly and voluntarily

made by the Complainant with an understanding of the same being for

leasing purposes and not self-use, as can be noted in clause 4l of the

Schedule I ofthe Application form:

"41. The Applicont has clearly unde\tood that the Unit is not
for the purpose oI sev-occupotion and use by the Applicant and
is for the purpose oJ ledsing to third porties olong with
combined units os larger area, The Applicant has given
unlettered rights to the Compony to lease out the unit along
with other combined units os a lorger oreo on the terms and
conditions thqt the d deem fit. The Appticant
shall at no point oI ti
by the Company."

such decision oI leasing

That pursuant to the execu lication Form, the Respondent

the Complainants and the

AIIotment letter e Complainants.

That the Unit all ect to change as was

the Clause 2 of thecategorically

Application Form

"l/We clear the unit by the
Company sholl be purely'the lJnit Buyer's
Agreement/Agreemen 'formdt prescibed by the
Company ,/our favour.
Further, be subject to
the ons os
contained inthe licensg of
the soid piojec,toifd he
Reol Estatd (Regifoiion he
Haryana Reol Estate (Regulotion qnd Development) Rulet
2017 qnd the regulotions mqde thereunder ond the applicoble
low."

h. That thereafter, Buyer's Agreement dated 22.08.2076 was executed

between the Complainants and the Respondents. That pursuant to the

execution of the Buyer's Agreement, an Agreement to Sell dated

08.07.2079 was executed between the Complainants and the

Respondents on the mutually agreed terms and conditions, upon

Page 16 of 38
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guidelines issued after introduction of the Real Estate (Regutation and

Development) Act,2076 read with the Applicable Rules to the state of

Haryana.

It is pertinent to note that as per clause 17 ofSchedule I ofthe Application

form, the Applicant shall get possession of the Unit only after the

Applicant has fully discharged all his obligations and there is no breach

on the part ofthe Applicant and complete payment of Sale Consideration

against the Unit has been made and all other applicable

charges/dues/taxes of the been paid. Conveyance / Sale

Deed/necessary transfer do favour of the Applicant shall be

executed and/or regi ent of the entire Sale

Consideration and o in respect ofthe Unit by

the Applicant. lainant failed to abide

by the terms and

remitting timely

constrained to i the Complainants. It

was further con to the Complainants that

in the event of failure to re ts mentioned in the said notice,

cancel the provisional

the Complainant. Further as per clause 38 of Schedule I ofthe Application

form, sublect to the aforesaid and subject to the Applicant not being in

default under any part ofthis Agreement including but not limited to the

timely payment ofthe Total Price and also subjectto the Applicant having

complied with all formalities or documentation as prescribed by the

Company, the Company endeavours to hand over the possession of the

Unit to the Applicant within a period of 42 (forty two) months, with a

ent and defaulted in

ndent No. 1 was

present case, th

tions of the Buver's

resaid delays and

r of Rs.60,000/- to

PaBe 17 of 38
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further grace period of 6 (sixJ months, from 01 January 2016. It is

submitted that the Complainants despite being in default, has been

offered the possession of the said unit in question within the stipulated

time. Further, upon the execution of the Agreement to Sell dated

08.07.2079, the terms and conditions therein, supersede the terms and

conditions contained in the earlier Builder Buyer Agreement dated

22.08.2016. That in terms of Clause 5 of the Agreement to Sell dared

04.07.2079, the due date possession of the unit in question was

31.72.2020, or any other

Authority. The clause 5 is

be extended by the Hon'ble

reproduced hereinbel

"5. TIME IS
The Pro completing

Unit to thethe proj
Allottee ( t shall meon

Unit by thelssuQnce
Promoter Areos to the
associati
case may
by 37.72.

oIRules,2077
istrotion of the

Project with period as moy be
intimated and from time to time. The
completion of the mean grant of Occuponcy

the offer ofpossession

ent to sell dated 08.07.2019 is

pondent No.1.

mplainants as well

as the Respondent No. 1 are completely and entirely determined by the

covenants incorporated in the Buyer's Agreement which continue to be

binding upon the parties thereto wit]l full force and effect. That as per

clause 55 of the Buyer's Agreement, it is mutually agreed between the

parties that in the event of the breach, failure, neglec! omission or

ignorance of the Allottee to perform its obligations or fulfill any of the

terms and conditions set out in this Agreemen! it shall be deemed to be

'g over the
the purpost
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an event of default and the Allottee shall be liable for consequences

stipulated herein. It is submitted that the Respondent No. t has done its

part of obligations within the stipulated time whereas on the contrary,

the Complainants themselves failed to abide by its commitments.

That it is submitted that the proiect underwent a change/modification

and upon the same being done, objections/suggestions for approval of
building plans were invited from the Complainant on 16.11.2019, to

the Respondent No. 1 was by the ban on construction

activities, orders by the NG demobilization of labour, etc.

being circumstances the Respondent and force

majeure circum was severely affected

during this peri lly intimated to the

Complainants by

That it is pertinen befween the parties

was to transfer the Unit and the same was

categorically agreed Application form and the

no protest in this regard h raised by the Complainants and

the same was willingly and

That the leasing arrangemenl

by the Complainants.

Unit. It may be n

the Complainants to make the outstanding dues towards the possession,

has caused severe preiudice to the Respondent No. 1as, the unit in
question could have generated valuable returns not only for the

Respondent No. 1 but for the Complainants as well.

m. That the Complainants by filing the present complaint and by taking such

baseless and untenable pleas is just trying to conceal the material facts in

order to somehow cover up their own wrongs, delays and latches and to

the same was
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wriggle out of their contractual obligations by concocting false and

frivolous story. Therefore, the present Complaint is filed with grave

illegalities and lack ofiurisdiction and the same is Iiable to be dismissed

at the very outset and the Complainants shall be directed to file pursue

the complaint before the civil court for any dispute arises from the

Agreement in the form of investment agreement and lease agreement.

That the law ofequity and justice cannot allow such Complainants to reap

of both the parties at di Hon'ble Authority should not

allow the Complainants to m Hon'ble Authority and to misuse

Real Estate (Regulati 2016 for harassing the

builder. That despi lainants in fulfilling the

obligations, the ed exemplary conduct.

o. That it is furth

defaulters in the

the project and

Respondent No. 1

Occupation certificate was

being a number of

elf infused funds into

iect in question. The

Certifi cate on 16.07.2020.

ed in favour of the Respondent

application for grant

r approval in the office of the

the time period utilized by the

statutory authority to grant occupation certificate to the Respondent No.

1 is necessarily required to be excluded from computation of the time

period utilized for implementation and development ofthe proiect.

That the Complainants were offered possession of the unit in question

through letter ofoffer ofpossession dated 03.10.2020. The Complainants

were called upon to remit balance payment including delayed payment

charges and to complete the necessary formalities/documentation

Page 20 of 38
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necessary for handover of the unit in question to the Complainants. The

Respondent No. 1 earnestly requested the Complainants to obtain

constructive possession of the unit in question and to further complete

all the formalities regarding delivery of possession. However, the

Complainants did not pay any heed to the legitimate, .iust and fair

requests of the Respondent No. 1 and threatened the Respondent with
institution of unwarranted litigation. It is relevant to note here that the

the possession well within

q. That it is pertinent to men the Complainants did not have

adequate funds to ts requisite for obtaining

possession in terms consequently in order

inants refrained fromto needlessly Ii

obtaining posse

the r, the

f the o Complainants are not

entitled to conten ofinterest even after

receipt of offer for ime. The Complainants

has consciously and

the unit in question.

obtaining possession of

er the Act to take the

Occupanry Certificate

ent of outstanding

dues, as per the notice of offer of possession. The relevant provisions of

the Act are reiterated hereinbelow:

Section 19(70): Every allottee shall take physicol possession oJ
the apcrrtment, plot or building qs the case mqy be, within a
period of two months of the occupanqr certificote issued for the
said apartment, plot or building, os the cose may be,
Section 79(77): Every qllottee shall participate towords
registration of the conveyance deed of the opartment, plot or
building, as the case may be, os provided under sub-section (1)
oJ section 77 of this Act.

r.
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s. That the Complainants has intentionally distorted the real and true facts

in orderto generate an impression thatthe RespondentNo. t has reneged

from its commitments. No cause of action has arisen or subsists in favor

of the Complainants to institute or prosecute the instant complaint

That it is submitted that several allottees, including the Complainants

have defaulted in timely remittance of payment of installments which

was an essential, crucial and an indispensable requirement for

submitted that despite

Complalnants, it as a last

opportunities to the

again issued a Pre-termination

letter dated 02.03.202 the Complainants to clear

their outstanding d formalities as per the

terms and co ut on the contrary, the

Complainants evi f the Respondent and

continued to be in possessron.

u. That it is submi no jurisdiction to deal

with the cases pertai is entirely silent on the

same. That had the legisl the iurisdiction of the Act to

extend to leasing been incorporated.

directly, cannot beIt is a settled prin

attained indi ty has no jurisdiction

to deal with the present matter and the present Comptaint need to be

dismissed at the outset.

v. That in any manner whatsoever, as has been noted in the preliminary

obiections to the maintainability, the Hon'ble Authority has no power to

deal with cases pertaining to assured return. Additionally, similar issue

regarding iurisdiction of Hon'ble Authority for deciding the complaints

pertaining to assured return is already pendingwith the Hon'ble Haryana
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Real Estate Appellate Tribunal, Chandigarh as the Hon'ble Tribunal has

granted stay in the matter titled as "Venetial LDF proiects LLp vs. Mohan

Yadav [Appeal No. 95 of 20221" against the judgment passed by this

Hon'ble Authority granting the relief of assured returns to Mr. Mohan

Yadav (Complainant).

w. That it is submitted that the Respondent No. t has acted strictly in

accordance with the terms and conditions ofthe Agreement between the

The allegations made in the

t has failed to comply with i

r-alia that the Respondent No.

are completely false and bereft

of any merits. On the plainants who are in clear

breach of the terms mitting the outstanding

amount of the sai ulated time and by not

coming forward

allegations levell

unit in question. The

baseless. Thus, it is
most respectfully plaint deserves to be

dismissed at the very

Without prejudice to the minary obiections and the

contention of th
maintainability is

called upon to file

t unless the question of

t No. 1 ought not to be

int, this reply is being

filed by way of abundant caution, with liberty to file such further reply as

may be necessary in case the Complaint is held to be maintainable.

y. It is also submitted that the all the facts and submissions set out in the

Complaint are incorrect and are denied as ifthe same are specifically set

out herein and traversed, except those which are specifically admitted

herein.
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11. Copies ofall the relevant documents have been filed and placed on the record.

Their authenticity is not in dispute. Hence, the complaint can be decided on

the basis of those undisputed documents and submissions made by the
parties.

12. The present complaint was filed on ZB.ll.20ZZ in the authority. The notice for
hearing was duly served to respondent no. 2. However, despite providing

enough opportunity for filing the reply, no written reply has been filed by the

respondent no. 2, that despite I

file the reply in the registry. Th

ar the respondent has failed to

ew of the above-mentioned fact,

the defence of the respond truck off by the authority.

Further, respondent no. before the authority and

has also failed to file tter is proceeded ex-

parte against respond

13. Written submissions ondent no. 1 are also

taken on record and co e adjudicating upon the

relief sought by the compl

E. Jurisdiction of the authority
14. The authority ob las subject matter

jurisdiction to adjudi reasons given below.

ffi HABERA
#- GuRuenRu

E. I Territo al jurisdiction
15. As per notification no. l/92/2077-1TCp dated 74.72.2017 issued by Town

and Country Planning Department, Haryana, the jurisdiction of Haryana Real

Estate Regulatory Authority, Gurugram shall be entire Gurugram district for

all purposes. ln the present case, the proiect in question is situated within the

planning area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with the present complaint.

E. II Subiect-matter iurisdiction

tri#),
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16. Section 11(+) (al of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4) (a) is

reproduced as hereunder:

Section 77(4) (a)
Be responsiblefor all obligotions, responsibilities ond Iunctions
under the provisions oI this Act or the rules ond regulations
mqde thereunder or ta the ollottees os per the agreement Ior
sale, or to the association of allottees, as the case may be, till
the conveyance of all the aportments, plots or buildingt as the
case may be, to the allottees, or the common areas to the
ossociotion oI ollottees or the competent authority, as the cose
moy be.

Section 3
344 b ensure obligotions cast upon the
promoters, the al I estate agents under this
Act and the rules

ffiHARERA# eunuennHl

stage.

F. Findings on the ob

Complaint no. 7161 of
2022 and another

plaint on account of

are investors and not

n ofthe Act and

17. So, in view of the prov , the autlority has

complete iurisdiction to non-compliance of
,

obligations by the promoter leaving aside compensation which is to beI I - r* i ll -\ ra"nl
decided by the adjudicating officer if pursued by the complainants at a later

F
F.l. Obiection regarding
complainant being investor.

18. The respondent took

consumers and the

ffi J#H';:.:.ffiTJT#fl,H,RATffi ::.Tilil:X
the promoter if he contravenes or violates any provisions of the Act or rules

or regulations made thereunder. Upon careful perusal of all the terms and

conditions of the allotment letter, it is revealed that the complainant is buyer,

and they have paid a considerable amount to the respondent-promoter

towards purchase of unit in its project. At this stage, it is important to stress

upon the definition of term allottee under the Act, the same is reproduced

below for ready reference:
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" 2(d) "allottee" in relation to a reql estote project means the
person to whom q plot, opartment or building, os the case
may be, hos been ollotted, sold (whether as fieehold or
leasehold) or otherwise tronskrred by the promoter, and
includes the person who subsequently ocquires the said
allotment thtough sqle, transkr or otherwise but does not
include q person to whom such plot, apartment or building,
as the cose moy be, is given on rent

19. ln view of the above-mentioned definition of ,'allottee" 
as well as all the terms

and conditions of the buyer's agreement executed between promoter and

complainant, it is crystal clear that the complainant are allottee(s) as the

subject unit was allotted to them ter. The concept of investor is

not defined or referred to in the e definition given under section

2 ofthe Act, there wilJ be "prom " and there cannot be a party

having a status of "in of the promoter that the

allottee being investor of this Act also stands

reiected.

G.

20.

Findings on ap by the complainant
on 24.09.2024.
On 24.09.2024 the nder section 35 of the

Act, 2076 in the pres complainant prayed for

appointment of inquiry officer e the agreement executed in

the year 2019 inter se the said agreement is

abrogate the clauses

*HARERA
H ounuenar,r

in compliance with

which are arbitrary G{aAIV}te pelar proceedings

against the errant respondent promoter for violation of provisions of the Act,

2016 & Rules, 2017.

21. In the present matter the respondent firstly executed the buyers' agreement

on 22.08.2016 and thereafter the respondent vide mail dated 06.07.2019

requested the complainant to execute the agreement to sell and get the same

registered in terms of RERA Act, 2016. The complainants agreed to the same

and executed the fresh buyers' agreement on 09.07.2019 which as per
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complainant is not in consonance with RERA Act, 20L6. The authority

considering the said request of complainants hereby directs the planning

branch of the Authority to examine the BBA executed with the complainants

and the draft BBA submitted by the respondent at the time ofregistration with

the model Buyers' agreement as per RERA Rules, 2017 and issue show cause

notice and initiate penal proceedings as per the Act, 2016 for any violation of

the provisions thereof, if any.

22.

H.

Further, the complainants may

Findings on the relief

roach the adjudicating officer for

compensation under the Act, 20 ndents are found guilty under

the Act,2016.

H.l. Direct the responden
of interest from the due
over of the physical
Actof2076.

23. In the present ma

agreement executed i

handing over of possess

ofRules,2017. The said pro

no. 157 of 2017 dated

Complaint no. 7161 of
2022 and another

rges at prescribed rate
019 till actual handing
r the provisions of the

e registered buyers'

use 7.1. provides for the

ded under rule 2[1)(f)

authority vide registration

no. 157 of2017 dated cordingly, the due

date of handing ove comes out to be

31.12.2020. As per the doqu respondent offered
t

the possession of the\uli ning OC from the

competent authority on 28.09.2020.

24. Before ad.iudicating upon the relief of delay possession charges it would be

relevant to give observation upon the validity of the offer ofpossession dated

03.70.2020. The complainants in the present matter have pleaded that the

respondent fraudulently changed the term possession with constructive

possession in the BBA dated 08.07.2019 whereas as per the agreement dated

22.08.20L6 the respondent was obligated to offer the actual physical
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possession of the unit. On the contrary the responden! contended that the

new agreement amounts to novation ofcontract and falls within the ambit of
section 62 of lndian Contract Act, |BTZ and therefore the agreement dated

08.07.20L9 amounts to recession of previous contract and makes the parties

bound by the new agreement.

25. The authority herein observes that the complainants have failed to put forth
any document to show that the agreement dated 0g.07.2019 was executed

under coercion. Also, no objection/pfotest whatsoever, was made by the

complainants at any point of time since:the execution of the new BBA.

Therefore, the offer of possessi 03.1.0.2020 is in terms of the

agreement dated 08.07.2019 crited betwien the parties and is valid. In

comptied with tt,".".ffiffr
time, the amount of assured returns was paid but later on, the respondent

refused to pay the same by taking a plea that the same is not payable in view

of enactment of the Banning of Unregulated Deposit Schemes Act, 2019

(hereinafter referred to as the Act ot 2019), citing earlier decision of the

authority (Brhimleet & Anr. Vs. M/s Landmark Apartments h/t. Ltd.,

complaint no 141 of 2018) it was held by the authority that it has no

jurisdiction to deal with cases of assured returns. Though in those cases, the

ffiHARERA
dh" ounueRavr

above findings ssion of the

on part of resp y no case o[

sion charges is greed terms

executed, then (k')(ii) ofthe
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issue of assured returns was involved to be paid by the builder to an alloftee

but at that time, neither the full facts were brought before the authority nor it
was argued on behalf of the allottees that on the basis of contractual

obligations, the builder is obligated to pay that amount. Thereafter, the

authority after detailed hearing and consideration of material facts ofthe case

in CR/8001/2022 titled as caurav Kaushik and anr. Vs. Vatika Ltd. rejected

the obiections raised by the respondent with respect to non-payment of

in the said mafter very well deli en payment ofassured returns
is part and parcel of builder bu ent (maybe there is a clause in

that document or by way ndum of understanding or
terms and conditions of the builder is liable to

pay that amount as the agreement for

assured returns b rises out of the same

relationship and is for sale. Therefore, it
can be said that the a iction with respect to

assured return cases as

agreement for sale only

nship arises out of the

same contracting parties toand

agreement for sale. sion for re-writing of
contractual obligations the Hon'ble Bombay

Limited and Anr. V/sHigh Court in case Nee

Union of India & Ors., (supra) as quoted earlier. So, the respondent/builder

can't take a plea that there was no contractual obligation to pay the amount

of assured returns to the allottee after the Act of 2016 came into force or that

a new agreement is being executed with regard to that fact. When there is an

obligation of the promoter against an allottee to pay the amount of assured

returns, then he can't wriggle out from that situation by taking a plea of the

enforcement of A ct of 20L6, BUDS Act 2019 or any other law. Section 2 (4) of

e Act
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the above-mentioned Act defines the word'deposit' as an amount of money

received by way of an advance or loan or in any other form, by any deposit

taker with a promise to return whether after a specified period or otherwise,

either in cash or in kind or in the form of a specified service, with or without

any benefit in the form ofinteres! bonus, profit or in any other form. Further,

section 2[4)(lJ deals with the exception wherein 2(4)(l)[ii) specifically

mention that deposit does not include an advance received in connection with

subject to the condition that such

properly as specified in terms

j usted against such immovable

ment or arrangement. [n the

present matter the money lder as deposit in advance

against allotment of imm ession was to be offered

within a certain period consideration by way

of advance, the builde

for a certain period as

y of assured returns

e builder in terms of

buyer's agreement, Mo parties. Moreover,

the developer is also bo As per this doctrine, the

view is that if any person has and the promisee has acted on

/promisor is bound to

I that commitment,

such promise and a

comply with his or

the allottee has a ri for redressal of his

grievances by way of filing a complaint. The Act of 2019 does not create a bar

for payment of assured returns even after coming into operation as the

payments made in this regard are protected as per section 2[4J(lxii] of the

Act of 2019. Thus, the plea advanced by the respondent is not sustainable in

view of the aforesaid reasoning and case cited above.

27. The builder is liable to pay that amount as agreed upon and can't take a plea

that it is not liable to pay the amount of assured return. Moreover, an
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agreement defines the builder-buyer relationship. So, it can be said that the

agreement for assured returns between the promoter and allotee arises out

ofthe same relationship and is marked by the original agreement for sale.

It is not disputed that the respondent is a real estate developer, the project in

which the advance has been received by the developer from the allottee is an

ongoing proiect as per section 3 (1) of the Act of 2016 and, the same would fall

within the jurisdiction of the authority for giving the desired relief to the

complainants to the builder is a sit accepted by the later from

the former against the immovabl to be transferred to the allottee

Iater on. [n view of the a iable to pay assured return

to the complainants-all buyer agreement read

with addendum to the

29. On consideration ofd submissions made by

is satisfied that the

the Act. As per the

the complainants and

respondent is in con

possession clause inco t executed between the

parties on 08.07.201.9, the posse biect unit was to be delivered

is payable to the

return in this case

is payable as per 33 o 16. *(Note: the date of

agreement referred for assured return has been inadvertently mentioned as

0a07.2019 in the proceedings dated 10.12.2024 instead of 22.0a.20t6). The

respondent agreed to pay an amountof137,L20 / - per month from 06.08.2016

or the date of execution of this agreement till the date ofoffer of possession of

the unit i.e., 03.10.2020. The respondent is directed to pay the amount of

assured return as agreed in clause 32 of the agreement dated 22.08.20L6
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executed inter se parties till the date ofissue ofnotice ofpossession ofthe unit
i.e., till 03.10.2020.

30. Accordingly, the respondent is directed to pay the outstanding accrued

assured return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any, from the

complainants and failing which that amount would be payable with interest

@ 9.10% p.a. till the date of actual realization.

H.III. Direct the respondent to withdraw all the illegal demands:
Infrastructure Augmentatio rs to the tune of Rs.6,850/-.. Elect c switch-in station & to the tune ofRs.47,405/-.

31. The complainant has sought the r quashing the above-mentioned

charges charged by the respondent at thd time of offer of possession dated

03.10.202 0. The au thority is of the view that the respondent is directed not to

amount of I 66,476/- s the respondent has

already charged the m

o Labour.cess to ufiiine lfnx
33. Labour cess ts levied WfV b[ cdon incurred by an

employer as per the proyisions of sections 3(1) and 3(3) of the Building and

Other Construction Workers' Welfare Cess Act, 1996 read with notification no.

S.O 2899 dated 26.9.1996. It is levied and collected on the cost ofconstruction

incurred by employers including contractors under specific conditions.

Moreover, this issue has already been dealt with bythe authority in complaint

no.962 of 2019 titled Mr, Sumlt Kumar Gupta and Anr. Vs Sepset properties

Private Limited wherein it was held that since labour cess is to be paid by the

*HARERA# eunuennu
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. Sewage/ Storm Water/
Rs.5,314l-.

34. The authority has already delib

4037 of 2079 aitled as I/a

authority has held that

charges paid to the co

pro-rata basis on ac

water connection, etc.,

complainant vis-i-vis th

complainant would also

ffiHARERA
lS" ounuennvr

concerned deDartments alr

,ttott"a unit, b"fo." *fi

on charges to the tune of

issue in complaint bearing no.

F Land Ltd. wherein the

ed to recover the actual

mplainant/allottee on

rage connection and

the flat allotted to the

particular proiect. The

of such payments to the

Complaint no. 7151 of
2022 and another

respondent, as such no labour cess should be charged by the respondent. The

authority is of the view that the allottee is neither an employer nor a

contractor and labour cess is not a tax but a fee. Thus, the demand of labour

cess raised upon the complainant is completely arbitrary and the complainant

cannot be made liable to pay any labour cess to the respondent and it is the

respondent builder who is solely responsible for the disbursement of said

amount. Accordingly, the respondent is directed to quash the amount of
17 ,787 / - charged, from the complainants on account of labour cess.

connection charges and the demand has been challenged by the allottee being

illegal. However, while deliberating this issue in complaint bearing no. 4037

of 2019 titled, as Varun Gupta V/s Emaar MGF Land Ltd. the a\thoriry has

held that the promoter would be entitled to recover the actual charges paid to

the concerned departments from the complainant/allottee(sl on pro-rata

basis on account ofelectricity connection. However, the complainant(sl would

also be entitled to proof of such payments to the concerned department along
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with a computation proportionate to the allotted unit, before making payment

under the aforesaid heads. The model of the digital meters installed in the

complex be shared with attottee[s) so that they could veri&r the rates in the

market and the coloniser.

. Payment due area change to the tune ofRs. Z,7B,O81/..
36. As per the documents available on record it is observed that the complainants

and the respondents has already entered into an agreement on 0g.07.2019

wherein the super area ofthe allotted unit was increased to 375.23 sq. ft. from
342.94 sq. ft. as provided in the p t dated 22.08.2016. As per

the agreed payment plan ann e F ofthe BBA dated 08.07.2019

the respondent mentioned ideration [inc. of taxes) as {
28,5L,7 48 / -. Therefore, the respondent already

changed the sale co

mentioned in the BBA

change of area of the

the revised area as

nt cannot charge for

the parties in

BBA dated 08.07.2 019.

H.IV. Direct the te amount of GST,
in accordance with law CBIC (around 4-5o/o) and
interest thereupon @ 180/o.

ainants that the respondent raised an illegal

;ST. lt is pleaded that the liability to pay GST

is on the builder and not on the augtteer !!t !h9 version of respondenrs is

otherwise and took a plea that while booking.the unit as well as entering into

flat buyer agreement, the allottee agreed to pay any tax/ charges including any

fresh incident of tax even if applicable retrospectively. It is important to note

that the possession of the subject unit was required to be delivered by

37.72.2020 and the incidence of GST came into operation thereafter on

0L.07 .20L7. The authority is of view that the due date of possession is after

07.07.2017 i.e. date of coming into force of GST, the builder is entitled for

ffi HARERA
S* Gunuenavr

08.07.20t9
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charging cST w.e.f. 07.07.2072- The promoter shall charge cST from the
allottees where the same was leviable, at the applicable rate, ifthey have not
opted for composition scheme subject to furnishing of such proof of payments
and relevant details and input credit shall be passed on to the allottees as per
law.

H.V. Direct the respondent to charge CAM charges from the date of handing
^^ oyer of the actual physical possession ofthe subi-ect unit.
38. In the present matter, although the respondentias offered the possession of

the said unit on 03.10.2020 after receiving OC. But vide said letter dated
03.70.2020 only constructive possession hAs been offered by the respondent
which means the complainants are not in acrual physical possession ofthe said
unit. The respondent has very speciflchlly mentioned in its application form
and BBA executed inter se parties that physical possession was never to be
handed oyer and is for the purpose of lease onijr. Furthermore, it is the
obligation of respondent to put the said unit on lease. Accordingly, the CAM
charges shall be payable by t}e lessee once the sald unit is put on lease by the
respondent and the complainants are not liable to pay the CAM charges.
H.Vl. 

-Direct the respondent to not ctrarge .,Holding charges,, from the
complainants.
H.VII.- Direct the respondent to trot charge anything from the present
complainants which is not part ofthe "gre"-inl 

- -
39. The complainant has also challenged tle demand raised by the respondent

builder in respect of holding charges. 0n the contrary, the respondent
submitted that all the demands have been strictly raised as per the terms of
the flat buyer agreement.

40. The authority observes that the SOA annexed with the offer of possession
dated 03.10.2020 does not mention any charges under the head of .,Holding

Charges". Although, this issue already stands settled by the Hon,ble Supreme
Court vide iudgment dated 74.72.2020 in civil appeal no. 3864_3889 /202,
whereby the Hon'ble Court had upheld the order dated 0 3.O7.ZO2O passed by

Complaint no. 7161 of
2022 and another
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NCDRC, which lays in unequivocal terms that no holding charges are payable

by the allottee to the developer.

41. Thus, the respondent is not entitled to demand holding charges from the
complainant at any point of time even after being part of the buyer,s
agreement as per law settled by Hon,ble Supreme Court in civil appeal nos.

3864-3889 /2020 decided on 14.12.2020.

H.VIIl. To penalise the respondent u/sec 61 of the Act of 2016 for violation of
various provisions of the Act of 2016 as mentioned in the complaint itself.

42. The complainant has not mentionedthe specific provisions ;f the Act, 2016
being violated by the respondent accorCingly, the said relief cannot be

deliberated by rhe authority.

In the present case, the authority (Shri. Arun Kumar, Hon,ble Chairperson,

Shri. Vijay Kumar Goyal, Member & Shri. Sanieev Kumar Arora, Memberl

heard the complaint and reserved the o rd,er on02.07.2024, the same was fixed

for pronouncement of order on 01.10.2024 and ZZ.LO.ZOZ4 respectively. The

same could not be pronounced on that day and the matter was adjourned to

1,0.72.2024, On 76.08.2024,one of the member Shri. Sanjeev Kumar Arora got

retired and has been discharged from his duties from the Authoriry. Hence,

rest of the presiding officers ofthe Authority have pronounced the said order.

Directions of the authority:
Hence, the authority hereby passes this order and issues the following

directions under section 3 7 of the Act to ensure compliance of obligations cast

upon the promoter as per the function entrusted to the authority under section

3a[f:

a, The respondent is directed to pay the amount of assured return as

agreed in clause 32 of the agreement dated 22.09.2016 executed

inter se parties till the date ofissue ofnotice ofpossession of the unit
i.e., rill 03.10.2 020.

Complaint no. 7161 of
2022 and another
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e.

The respondent has already changed the sale consideration of the
unit as per the revised area as mentioned in the BBA dated

08.07.201.9 therefore, the respondent cannot charge for change of
area of the said unit being already agreed between the parties in BBA

dated 08.07.2019.

The respondent is directed to quash the amount ofl7,7g7/_ charged
from the complainants on account oflabour cess,

The respondent cannot charge it under different heads and is
directed to quash the amount of I 66,416/- charged towards sinking
fund as the respondent has already charged the maintenance

security.

The CAM charges shall be payable by the lessee once the said unit is
put on lease by the respondent and the complainants are not liable

to pay the CAM charges since the said unit is not for the purpose of
self-occupation.

The respondent is not entitled to demand holding charges from the

complainant at any point of time even after being part ofthe buyer,s

agreement as per law settled by Hon,ble Supreme Court in civil
appeal nos. 3864-3889 /2020 decided on l+.1,2.2020.

The planning branch ofthe Authorjty is directed to examine the BBA

executed with the complainants and the draft BBA submitted by the

respondent at the time of registration with the model Buyers,

agreement as per REM Rules, 2017 and issue show cause notice and

initiate penal proceedings as per the Act, 2016 for any violation of
the provisions thereof, if any.

A period of 90 days is given to the respondent to comply wirh the

directions given in this order and failing which legal consequences

would follow.

c
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This decision shall mutatis mutandis apply to cases mentioned in para 3

of this order.

True cenified copies ofthis order be placed on the case file ofeach matter.
Files be consigned to registry.

\t-
(Arun Kumar)

Chairperson

ty, Gurugram

Datedt l0.LZ.2

Member

Haryana

HARERA
GURUGRAM

(Viiay I(umar Goyal)

t
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