¥ HARERA

Complaint no. 1910 of 2022 and .
e GURUGRAM another
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
|ﬁnte oforder: | 10.12.2024 |
NAME OF THE I-\DVANCE INDIA PROJECTS LTD.
BUILDER
PROJECT NAME AIPL JOY CENTRAL
s. | caseNo. Case title APPEARANCE
No. _
l. | CR/1910/2022 | Kapil Dev Khullar & Sanju Khullar | Sh. KX Kohli
| ! V/s Advance 'I_géj,a Projects Ltd. Sh. Dhruv Rohtagi
2. | CR/1914/2022 | Kapil Dew Khullar & SahjuKhullar | Sh. KK Kohli
| | Vs ad vatice Indja.P:_rnlufts Id. | op Dhruv Rohta o
'CORAM: | B
Shri. Arun Kumar | Chairperson
Shri. Vijay Kumar Goyal 1 Member

ORDER
This order shall disposeaf bnl:hthe l:umpl"illﬂ:. titled as above filed before
this authority in Form CRA und"er section 31 of the Real Estate
(Regulation and B_E.".r&lupmnnt]'-ﬂct, 2016 (hereinafter referred as “the
Act”) read with rule 28 of the, Haryana Real Estate (Regulation and
Development) Rules, 2017 (hereinafter referred as “the rules”) for
violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all its obligations,
responsibilities and functions to the allottees as per the agreement for
sale executed inter se between parties.
The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the projects,
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namely, ‘AIPL Joy Central’ being developed by the same respondent

promoters i.e., M/s Advance India Projects Ltd.
3. The details of the complaints, reply to status, unit no., date of agreement,
& allotment, due date of possession, offer of possession and relief sought

are given in the table below:

Project Name and

“AIPL Joy Central”, Sector 65, Gurugram, Haryana. |
Location

Possession clause: 44

The company endeavours to haﬂﬂ' Ei-:ﬂFﬂlg possession of the unit to the allottee
within a period of 54 months wﬂ‘.&u ﬁ;ﬂ;ﬁur grace period of 6 months from 1
Sﬂpiﬂmﬁfr 2017, " ': e —
Due date af nq..mza"
possession A Nae: E;‘um aciod of 6 months included| n
Dccupation JLa4 32 2021 \
certificate J 5 [Eé 109 ﬁLi{rnp'[y] L\ _
Compno. | | CR/1910/2022 \r .. CR/1914/2022 ‘
T, )
. : = 1 1 | il ! i
Unit no. 1o GF-7B admegsuding 410" I GF-94 admeasuring 787 |
| Bsqaft sq. ft.
mﬂﬂgmﬁ llﬂlt.]" [pg. 60 of compliant]
Allotment letter in ' I;H 0350 01.04.2017
Ef:;;r(;)trt' f?efsorlglnal hlﬁ ﬂ u.F_; ?E’mmﬂ ] _ [pe. 2_2 of complaint] ‘
Date of execution of © 13.09.2017 | 13.09.2017 |
buyer’s agreement N .
:;lt:t:::sor original | _[pg. 253 of c_gm_plrlair_lt] ! . [pg. 29 of complaint] |
Date of assignment 01.10.2021 01.10.2021 .
issued by the
respondent to the
complainants [pg. 60 of complaint] [pg. 60 of complaint]
Basic sale ¥82,00,000/- ¥1,57,40,000/-
consideration [as per SOA dated |[as per SOA dated
03.10.2023 at pg. 142 of | 03.10.2023 at pg. 148 of |
_reply] __| reply] .
Total amount paid ¥95,18,516/- ¥1,83,58,152/- |
L
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|[as per SOA dated
15.01.2022 at pg. 140 of
reply]

[as per SOA dated
03.10.2023 at pg. 150 of

reply]

Offer of constructive
possession

15.01.2022
[pg. 61 of complaint]

15.01.2022
[pg. 62 of complaint]

Assured return
clause

Lall

Clause 32 of Agreement

Where the Allottee has
opted for Payment Plan as
per Annexure-A attached
herewith and accordingly,
the Company has agreed to
pay  Rs. 37, 583/- per
month i q:ururﬂf
return *[:pg Allottee
from. M?#Jﬂm?un the
date of issite of Notice of
Possession of the Unit The
return shall be fnclisive of
taxes. . whatsoevar
payoble or duepop the
retum ,

Clause 32 of Agreement

Where the Allottee has
opted for Payment Plan as
per Annexure-A attached
herewith and accordingly,
the Company has agreed to
pay Rs.72,142/- per month
by way of assured return
to the Allottee from
29/03/2017 till the date
of issue of Notice of
Possession of the Unit. The
return shall be inclusive of
walf  toxes  whotsoever
‘payable or due on  the
return.

Assured return J W 32,42772)- | V) % 71,39,698/-
amount paid by the:
respondent [pe. 106 ofre:ply] . [pe. 108 of reply]
Assured return From March 20 1"_7 till’| From March 2017 till
period December 202G December 2021

g /AR l-E:_ |

1. Directthe rﬂ;nnnamt Lo pay :;Iprgm'[h:ﬂ rate of nterest from
the due date of possession tll the-date of teal himdover uf the unit.
2. Direct the respondent to pay issured roturn as promised bnthe BEAC

- wew ow om

4. Ithasbeen decided totreat thesaid edmplaints as an application for non-
of of
promoter/respondent in terms of section 34(f) of the Act) which

compliance statutory obligations on the part the

mandates the authority to ensure compliance of the obligations cast upon

the promoters, the allottees and the real estate agents under the Act, the

rules and the regulations made thereunder.
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another

The facts of all the complaints filed by the complainants/ allottees are

also similar. Out of the above-mentioned cases, the particulars of lead
case CR/1910/2022 titled as Kapil Dev Khullar & Sanju Khullar V/s

Advance India Projects Ltd. are

being taken into consideration for

determining the rights of the allottees qua delay possession charges, and

other reliefs sought by the complainants.

Unit and project related details

The particulars of unit details; sale congideration, the amount paid by the

complainants, date of pr0pus_}e't‘._[-"3;'l_'a_;[j§ing over the possession, date of

buyer’s agreement etc, have El'ééa:ﬂ-ﬂ;iﬂwﬂed in the following tabular form:
CR/1910/2022 titled as Kapil DevKhullar & Sanju Khullar V/s

Advance -fnd?u Projects Ltd.

=

Particulars

Details

1. | Name of the prﬂ]l:ut

“AIFL Joy & Central”, Sector-65,-
Gurgaon

2. Nature of project

'.Eumﬁurci;ﬁ colony

3. |RERA registered/nt

registered

—

183 of 2017 dated 14.09.2017 valid |
up t0.31.12.2022

4 L-Allotment letter in favour of
original allottees

. [Pageno. 22 of complaint]

01032017

5. | Agreement for sale in favour

of original allottees

13.09.2017
[Page no. 29 of complaint]

'“6. Unit no.

00664 on ground floor (retail shop)

[Page no. 31 of complaint]

7. | Unit area admeasuring

| 410 sq. ft. [Super area]

[Page no. 31 of complaint]
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another
B. | Date of agreement for sell | 27.08.2021 >
executed  between  the
original allottee and the
complainants herein of unit
no. GF-78 (Page no. 112 of the reply)
9, | Date of assighment issued_by 01.10.2021
the respondent to the (Page no. 60 of complaint) '
complainants of unit no. GF-
78
10, | Possession clause as: par. 4
- e N v -
original BEA e ;;[ﬂjie company endeavours to hand
v = Faber the possession of the unit to the
\ _-'Jj 'fr,!'.i'llqﬁ_e.mﬂ:ln a period of 54 months
‘,Iwim:l,;,ﬁl.l;:thﬂf grace period of 6 |
months from 1 September 2017.
11, | Due date of passession .01.09.2022"
- ™ | —
] [Note:. § “months grace period
: 'I| | ﬁchﬂlféﬂ#
12. | Total sale corfsic-ier_?lti;:;n I Rs.9813 269 /-
_. P, - {}15 {pefaccount statement on page
N, L,_' ;-{r'_"'--]
S 1 B0T42 of reply]
13. | Amount paid by *tl}e ||F_i§.'§§¢?15"§f |
complainant ann 'ﬁ&?'u&ﬁ;}nt statement on page
no. 142 of reply|
14. | Assured Return Clause Tlause 32 of Agreement N

Where the Allottee has opted for
Payment Plan as per Annexure-A
attached herewith and accordingly,
the Company has agreed to pay
Rs.37,583.00 per month by way of
assured return to the Allottee from
04/03/2017 till the date of issue of
Notice of Possession of the Unit. The
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return shall be inclusive of all taxes
whatsoever payable or due on the
return.
15. | Occupation certificate 24.12.2021 |
[Page no. 109 of reply]
16. | Offer of possession to the | 15.01.2022 o ’
complainant for unit no. GF- [Page no. 61 of complaint]
78, ground floor |
Facts of the complamt o L

B.
7.

The complainants have subm‘lﬂg;["ﬂﬂnder

a.

The present Complaint- has’h-ee‘it filed by the Complainants under
Section 31 of the’ 'Etﬁﬂ'i Esﬁh{ﬂ;grﬂalhn and Development) Act,
2016 read with ru!E"EE‘ ofithe Haryara Real Estate (Regulation and
Developmenq] Act; 2017 for vmlaﬂnn of Sectlhn 11(4) (a) and 19(10)
of the Act. Th%l M/s ﬁduam:p Indil Prh}H.'ts Limited (hereinafter
referred to as'the "'prmnmerfdwelﬁptﬁ‘ '}.is'a company engaged in
the business of construction and development of residential and
commercial projects’ Tl;[E ‘Eapundmrf: ampany developed a project
namely “AlPlLy]oy [‘.n{ltr::grlgre! H‘.ﬁl‘ referred to as the “said
project”) situtad /SEUS ﬁd* Course Extension Road,
Gurugram. "

That the pre\}ois allottees Le., M_."a Deepak Sharma HUF and Mr.
Sourabh Kumar Gupta on 05.01.2017 booked a retail shop in the said
project. The Allotment letter was issued to them on 01.03.2017 for
unit no. GF-0066A admeasuring 410.00 sq. ft (super area).

The previous allottees i.e.,, M/s Deepak Sharma HUF and Mr. Sourabh
Kumar Gupta executed Builder Buyer's Agreement with the

promoter on 13.09.2017. That on 01.10.2021 the previous allottees
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endorsed the said unit in the favour of Complainants i.e. Mr. Kapil

Dev Khullar and Mrs. Sanju Khullar. The Promoter issued the Notice
of offer of possession on 15.01.2022 for unit no. GF-78, admesuring
410 sq.ft. wherein it was stated that “it is made clear that as per the
Buyer Agreement, Physical possession of the unit shall never be
given to you”.

d. That the clauses in the Buyer's Agreement dated 13.09.2017
concerning possession of The umit.are clause 11 and clause 12 on
page 13. That as per thmﬂa@m of the BBA it is nowhere stated
that physical possesmtln Df El'tr: u‘n:lt. shall never be given to the

LT

allottees. The re]tvﬂﬂtpﬁ#tﬁtﬂiuumarn mentioned below :-

“11. BROCEDURE FOR TAKING POSSESSION:

The Gomipany upon ohtaining pcc wmﬁ:m gertificate from

the@- Ament quithor] e}-ml"ﬂr affer ip wrm.rrg {“notice of
posses; " ") possesgion pf the urle tp the ulfotten in terms
of this's qy.rﬁ'mmt tdihe tuken w.r';hm BE[tlHrry) days from
the d:hhﬂ,l" issuaios swch pﬂfﬁb and the'dimpany shall give
possessior of tie unlt tathepllattba provided the allottee
is not in defaul of anyof theterms apd conditions of this
agreement and compligdwith.ell grovisions, formalities,

documentation eteg.as-mit) be prescribed by the
company,in this regard,

12. HANDING OVERPOSSESSION.

That the Allottse shallbe hahdbd dver pnsm_ﬂnn of the
Unit from the Compopy-only after the Allottes has fully
discharged alf ks obligations and entire Total Price
(including Ifterest die, ifany, thereon) against the Unit
has been paid and all other applicable charges/dues
taxes/cess of the Allottee have been paid and Conveyance
Deed has been executed and registered in his favour. The
Company shall hand over possession of the Unit to the
Allottee provided the Allottee is not in default of any of the
terms and conditions of this Agreement and has complied
with all provisions, formalities, documentation, etc. as
may be prescribed by the Company in this regard.”

e. That along with the possession letter, the statement of account was

also shared as per which the Total sale consideration is Rs.
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85,18,160/-. The principal Amount demanded was Rs.
92,11,289.60/- and the principal received till 15.01.2022 is Rs.
95,18,516.84/-. It is pertinent to mention that the Complainants
have paid more than the demanded amount and the Respondent has

still failed to give physical possession of the said unit till date for
reasons best known to them.

That from the date of booking and till today, the Respondent had
raised various demands for ' the payments towards the sale
consideration and the Eu@ﬂﬁ:_inﬁpts have duly paid and satisfied all
those demands as peptlie pa}ment plan without any default or delay
on their part. Thﬁt--tﬁ&-ﬂﬁ’ﬁfﬁlﬁiﬁﬂ_ﬁtﬁ miade excess payments way
back and the sald o calléd Intimation of tonstructive possession
also depicts the balance payable in negative, implying no payment
was due on the!r part. The physical passessfon of the allotted unit
was to be offered and delivered to them which has not been done by
the Respondent till dlatg: The Complainants are ready and willing to
take the physical ].mssass'.lnn"ﬂf the“unit as on date. As per agreed
terms of the said agreement;the Respondent has to deliver physical
possession of the unit. - ? AV,
That this Hon’ble Authcjrit); on 12.07.2022 in the matter
CR/2827/2021 of Mr. Suresh Kumar vs M/s Advance India Projects
Limited has stated in para 46 on page 29 of the order that: - “The
Authority is of the view that it nowhere stated or defined as what is
meant by “Constructive possession. Therefore, the Respondent

would hand over the physical possession of the unit to the
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m

Complainants”. Similarly in the present matter, the facts of the
present case are the same.

h.  That as per clause 32 of the BBA it clearly states that “the Company
has agreed to pay Rs. 37,583/- per month by way of assured return
to the allottee from 04.03.2017 till the date of issue of Notice of
possession of the unit.”. It is important to mention that the Promoter
has not paid the assured return to the Complainants since the
endorsement. The promnmlrl:_as'pur the terms of the BBA is to make
payments of the assureﬂ rlil‘l,rms till actual delivery of possession
and not till date of ncrupatlﬁpceﬁfﬁcate as wrongly alleged by it in
the notice for possessionletter dated 15.01.2022.

.. Thatas per mejﬂftu?es a;nhﬂ ﬁlfﬂﬁ'l.]..lﬂ tion ﬁmvideﬂ on the promoter’s
website it clearly shows that the 'm_"m_stmrﬁf.-n is still not complete. It
was stated by'the Hon'ble Supreme Couft of India in Indore
Development Authority Vs, Shatlendrs (Dead) th rough its LRs. & ors.
on 08.02.2018 that “Fhe-maxim “nillus commodum capere potest de
injuria sua propria” le.No 'mall ein take advantage of his own
wrong,” A LD R, ) N

j.  Itis submitted that'there has gc&t'ﬁ display of lack of intention to
complete the project on titme by, tha Respondent. It is further
submitted that the Notice of constructive possession issued by the
Respondent is invalid and is not as per the law. The Complainants
have paid more than the demanded amount and has been waiting
since 5 years 7 months for the possession of their allotted unit.

k. That the Complainants demands the possession of its allotted Unit,

payment of assured return till date of possession offered and also
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demands delay possession charges since due date of possession till

handover of the unit. It is most respectfully prayed to this Hon'ble
Authority to consider the present Complaint on behalf of the
Complainants and pass an order in accordance with law and pass
any other orders which it deems fit.

C. Relief sought by the complainants:

8. The complainants have sought following relief(s):

a. Direct the respondent to pay :feiay' possession charges at prescribed
rate of interest from the: ﬂu& {[&t& of possession till actual handing
over of the physical pnﬁsfzﬁinn of the subject unit.

b. Direct the respondent w paf as:au;ed return as promised in the
buyer’s agreement.

9. On the date of hearing, the auumr;fty Expla_in:d to the respondent

/promoters about thé éontraventions as dlleged to have been committed

in relation to section’ “il[el] (a) of the Act tu PI‘Ead guilty or not to plead

guilty.

D. Reply by the respondent
10. The respondent haseantgsted Ith'é co_mpl'éint on the following grounds:

a. That the Complainants has é[_!_t no. lﬁm standi or cause of action to
file the present eamplaint, The fpresent complaint is based on an
erroneous interpretation of the provisions of the Act as well as an
incorrect understanding of the terms and conditions of the Buyer's
Agreement, as shall be evident from the submissions made in the
following paras of the present reply. The Respondent craves leave of
this Hon'ble Authority to refer to and rely upon the terms and

conditions set out in the Buyer’s Agreement in detail at the time of
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the hearing of the present complaint, so as to bring out the mutual
obligations and the responsibilities of the Respondent as well as the
Complainants.

That the Complainants are estopped by their own acts, conduct,
acquiescence, laches, omissions etc. from filing the present
complaint. It is submitted that the Respondent has already offered
possession of the unit in question to the Complainants, who has
failed to complete all the Fﬂl"l'l;‘lﬂlmlah and take the possession of the
unit, as such, the Respnnde;lt has already complied with its
obligations under the EIJ}"E'I' 5 ﬁ.gre!ment The reliefs sought in the
false and frivolglig mmglaftﬁ' arn harmd by estoppel. That the
Complainants m:e not ‘Allﬁttns“'hur EIEIH?EE[DI'S who has booked
the apartment in fquestion. as-d spﬂulahve investment in order to
earn rental ingome/profit from its résale. That the Complainants
have not come before this Hon'lile Autharity with clean hands and
have suppressed'wtﬁl-_éghd material ﬁﬁﬂ_lfmm this Hon’ble Authority.
The correct facts are sel nutfnﬂ_}.e sticceeding paras of the present
reply. . B

That the original allottees ‘ha‘d"ap'ifar'(')ac'hel'd the Respondent and
expressed an interest in ll:uo;okir;g!a:r_'ll apartment in the commercial
colony developed by the Piespondent and booked the retail unit in
question, bearing number GF/066A, Ground Floor admeasuring 410
sq. ft. (tentative area) situated in the project developed by the
Respondent, known as “AIPL Joy Central” at Sector 65, Gurugram,
Haryana. That thereafter the Original Allottees vide application form

applied to the Respondent for provisional allotment of a unit bearing
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number GF/066A4, Ground Floor in the project. It is submitted that

the Original allottees prior to approaching the Respondent, had
conducted extensive and independent enquiries regarding the
project and it was only after they were fully satisfied with regard to
all aspects of the project, including but not limited to the capacity of
the Respondent to undertake development of the same, that the
Original allottees took an independent and informed decision to
purchase the unit, un- mﬂuenued in.any manner by the Respondent.
The Original allottees mﬂsﬂuusly and wilfully opted for flexi
payment plan for rl.mrt'tamt hf-ﬂ'le sale consideration for the unit in
question and fupther ragrﬂpmed 10 ﬁlE Respondent that they shall
remit every m&ballment on time as |:rer' l‘he payment schedule. That
the Respondem‘ ‘had no reason’ to suspect-bonafide of the Original
allottees. That! the buﬂking was r.:altigﬂncally, willingly and
voluntarily made bjl..the hﬂn‘l;l}ah'mm l-*-dlﬁ an understanding of the
same being for lénshg ﬁurpqseshﬂcf r'h:rtaelf-use as can be noted in
clause 43 of the Schedule of the Ap'phcatlon form:

"43 The Applicant haselsarll undérstadd that the Unit is
nat far the purpose ‘of H&Fﬁa{tﬁhmuﬂn and use by the
Applicant and is for the purpose of leasing to third parties
alang with cambingd upits o3 iu.ryi.'r arey The Applicant
has given unfettered rights to bhe Company to lease out
the unit along with other combined units as a larger area
on the terms and conditions that the Company would
deem fit. The Applicant shall at no point of time object to
any such decision of leasing by the Company.”

d. That pursuant to the execution of the Application Form, the
Respondent had no reason to suspect the bonafide of the Original
allottees and the Allotment letter dated 01.03.2017 was issued to

them. That the Unit allotted was provisional and subject to change
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as was categorically agreed between the parties. That the Clause 1 of

the Schedule I of the Application Form is reiterated as under:

“The applicant has applied for the provisional allotment
of a unit (the unit) in the project and clearly understands
that the allotment of the unit by the company shall be
purely provisional till such time that the BBA, in the
format prescribed by the company, is executed between
the company and the applicant.”

e. That thereafter, Buyer's Agreement dated 13.09.2017 was executed
between the original alluueﬂa. and the Respondent. It is pertinent to
note that as per clause 12 q;FﬁbEEuyer s Agreement as well as the
clause 18 of the Schedul&};ufﬂ_lg Application Form, the Applicant
shall get possession afithe Unit only, miter the Applicant has fully
discharged all Mﬂ-ﬂhllgaﬂgﬁs'm&;mﬂ!_}g 1o breach on the part of
the Applicant aq'u] _.I:nmp'le.lé 'pa;._f_r;_'lent nf_fifalél Consideration against
the Unit has Been madeand all other applicible charges/dues/taxes
of the Applicanthave been paid. Conveyance / Sale Deed/necessary
transfer documegt_r::_'_iqfa!:.-fuu]r n[thf .fﬁp].:l!icant shall be executed
and/or registered upoiy payment 0F the entire Sale Consideration
and other dues, tam:s- cHé'rﬁEE etc. in respect of the Unit by the
Applicant. After takingth&pnssﬁsmn ofthe Unit, it shall be deemed
that the Applicant has, satrsﬁed h.lm'.sell? herself/ itself with regard to
the constructionorquality ﬂf‘wnr[ﬂﬂansha p. It was further conveyed
by the Respondent to the Original Allottees and the Complainants
that in the event of failure to remit the amounts mentioned in the
said notice, the Respondent would be constrained to cancel the
provisional allotment of the unit in question. Further as per clause
44 of the Buyer's Agreement, subject to the aforesaid and subject to
the Applicant not being in default under any part of this Agreement
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including but not limited to the timely payment of the Total Price and

also subject to the Applicant having complied with all formalities or
documentation as prescribed by the Company, the Company
endeavors to hand over the possession of the Unit to the Applicant
within a period of 54 (fifty four) months, with a further grace period
of 6 (six) months, from 01 September, 2017. Accordingly, the due
date of possession turns out to be 01.09.2022, including the grace
period. It is relevant to ﬁuhmit that the OC was applied for on
09.05.2021, which was graﬂmd d'n 24.12.2021. Hence, there is no
delay whatsoever on the pm’r of th#Respondent.

f.  Itissubmitted that tite rights and pblfgatinns of the Complainants as
well as the Respondent ﬂ'ﬁé-_ﬁnmﬂ]'ftely_aﬁd entirely determined by
the covenantly _.1n.curpur:1l:en_:l. T 'I:I;e Bu_'rers Agreement which
continue to be‘binding upbn the parties théreto with full force and
effect. Clause 8 of the Buyer's Agreement provides that the Allottee
agrees that time s é:ﬁén&..uﬂth.ﬁ:i]’]_&ﬁ to due performance by the
Allottee of all the 'nhli:giatlbnﬁ' under this Agreement and more
specifically timely pavment of Sale Consideration and other charges,
deposits and amounts payable by the Allottée as per this Agreement
and/or as demu,n'dqi:] by the if,u:im:pnny from time to time. The
Company is not under any obligation send any reminders for the
payments to be made by the Allottee as per the schedule of payment
plan and for the payments to be made as per demand by the
Company or performance of other obligations by the Allottee. That
as per clause 54 of the Buyer's Agreement, it is mutually agreed

between the parties that in the event of the breach, failure, neglect,
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omission or ighorance of the Allottee to perform its obligations or
fulfil any of the terms and conditions set out in this Agreement, it
shall be deemed to be an event of default and the Allottee shall be
liable for consequences stipulated herein. Further, in case of any
such event of default, the Allottee is incapable of rectification or in
the opinion of the Company is unlikely to be rectified by the Allottee
or where the breach is repeated or is continuing despite the Allottee
being given an opportunity to rectify the same, then this Agreement
may be terminated by thé.- ﬂm;pany at its sole discretion by written
notice ("Notice of Tﬂ'i'l‘ﬂfnﬂlﬁllh':j}jtﬂ the Allottee intimating to it the
decision of the =III_r.:'rn'|j;'|Ia_|_'1,3,.r to terminate the Agreement and the ground
on which sucli action have been taken, In all cases of an event of
default, the Company shall give to the eﬂlﬂm'f a notion calling upon
it to rectify the H_:re.-n:_l:;-set putin the said notice within the time given
therein. '

That it is submifted that 'phe project underwent a
change/modiﬁcatioh “and "tu:l-nnr' the same being done,
nhjf:rt[uﬂ&,!‘sugristlnﬂ'_s far appratal of building plans were invited
from the Original Allottegs on 21.11.2019. 1t is submitted that the
Original Allottees neither paid,any heed to the requests of the
Respondent nor came forward with objections, if any. That the
Original Allottees chose to be mute spectator by not even replying to
the said letter. That the Respondent was miserably affected by the
ban on construction activities, orders by the NGT and EPCA,
demobilization of labour, etc. being circumstances beyond the

control of the Respondent and force majeure circumstances, that the
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payment of assured return was severely affected during this period

and the same was rightfully intimated to the Original Allottees by the
letter dated 30.11.20109.

h.  That it is pertinent to highlight that the arrangement between the
" parties was to transfer the constructive possession of the Unit and
the same was categorically agreed between the Parties in the
Application form and no protest in this regard had ever been raised
by the Original Allottees am:l thesaime was willingly and voluntarily
accepted by the Original MH&% That it is an entrenched principle
of law that a lease may’ be Iinﬂtﬂﬂ 'h:r take effect either immediately
or from a future date. That ‘_b}‘\'h,'tu_;. of such an understanding, the
Complainants/ allottee enjoys the rights of the lessor and hence,
enjoys the constriictive gpa_seﬁq_hnlnf tbe::l.llnit, after the notice of
possession. It w:;s_;th.:gwéd I‘h R_pmﬁ"m[ﬂr‘_ vs. Ram Prasad and Ors.
(19.07.2004-A'LLHC-]: MANU/UPJ0653/ 2004 that:

T HE pOSSESSIQT My be either wetwnl or constructive.
The lessee (i, actial possesiion ofthe property leased to
him on behalf ﬂrrhﬂ lessor-Bur the Iessor remains in

constructive possession inithe eyes of law. .
i.  Further, it needs to be categorlcally noted that a lessor is always

considered to part with the physical possession of the property and
stay in constructive possession through the lessee. That such a
relationship is valid and has been recognized in law at various
occasions. For instance, it was observed in Motilal Govindram vs.
GopikrishnaShadilalji and Ors. (06.08.1960-MPHC):
MANU/MP/0284/1960:

“To begin with, the word "possession” has in such context
two possible meanings. The first, actual physical
possession, and the other, the symbolic possession, that is,
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the right to receive the rent Broadly speaking, the
landlord holding the right of reversion is also in
possession; the difference is that the possession of the
lessee is physical while that of the reversioner is symbolic”
jo That without prejudice to the preliminary objections on

maintainability, it is vehemently submitted that the physical
possession cannot be given, and the Unit shall be leased out, it was
observed in Gunwantlal v. The State of M.P.,, MANU/SC/0130/1972:
AIR 1972 SC 1756, 1759:

“Possession naed rmt.ﬂqpﬂ_ﬁﬂuf possession but can be
constructive, havitigipawer ond control over the gun,
while the persan o wﬂnmp,';amm possess;on is given
holds it subjget, to thuf power on teatrol.”
k. That possession gai’be shown nat osly by acts of enjoyment of the

land itself but also by ascertaining as to i whom the actual control
of the thing ig tbrbie attributed onthe advantages of possession is to
be credited, éwen '-h:ﬂug}a some

grson is in apparent
occupation or the land.In gnecase, {twould be actual possession and
in the other cass, :Jt would be constructive possession. The
Complainants by filfr;g' fﬂi’e i:l*é&ef[“lfﬂfhmplaint and by taking such
baseless and untenahle nleag Is* fﬂSItTIT,-"iI'lE. to conceal the material
facts in orderto somehow ﬂE\FEI' up their own wrongs, delays and
latches and to wriggle out of his contractual obligations by
concocting false and frivolous story. Despite all the goodwill
gestures extended by the Respondent, the Complainants are trying
to illegally extract benefits from the respondent and his main aim is
to cause wrongful gain to himself and wrongful loss to the
respondent from time to time.

. That the Complainants have filed the present Complaint before the

Hon’ble Authority which is not maintainable. That the Complainants
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is praying for the relief of “Assured Returns” which is beyond the

jurisdiction that this Hon'ble Authority. That from the bare perusal
of the RERA Act, it is clear that the said Act provides for three kinds
of remedies in case of any dispute between a Builder and Buyer with
respect to the Development of the project as per the Agreement. That
such remedy is provided under Section 18 of the RERA Act, 2016 for
violation of any provision of the act. That the said remedies are of
“Refund” in case the Allo rtﬂe:.:wgn_ts to withdraw from the Project and
the other being “intere5t=fl-“|-:'1'r' ijﬁi}ﬂy of every month” in case the
Allottee wants to l:ﬂnt'rnuu in :be Fn:-ject and the last one is for
Compensation far thé] loss: ur:mrmd tothe Allottee. It is pertinent to
note, that nowheredn the sald provisian thee Hon’ble Authority has
been dresseg with jurisdietion™to grant “Assured Returns”.
Therefore, the present Complaint is filed with grave illegalities and
lack of jurisdictién and the same fs liable to he dismissed at the very
outset and the Compldinants shall be directed to file pursue the
complaint before the" cwﬁ j.'i’_tll.l:l:"'t.,. for any dispute arises from the
Agreement in_the /form of linvestment  agreement and lease
agreement. | A

m. Itis pertinent to-mention %eréin that #; - - cannot pay the

“Assured Returns” to the Complainants by any stretch of imagination
in the view of prevailing laws. That on 21.02.2019 the Central
Government passed an ordinance “Banning of Unregulated Deposits,
2019% to stop the menace of unregulated deposits, the “Assured
Returns Scheme” given to the Complainants fell under the scope of

this Ordinance and the payment of such returns became wholly
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illegal. That later, an act by the name “The Banning of Unregulated

Deposits Schemes Act, 2019” (hereinafter referred to as “the BUDS
Act”) notified on 31.07.2019 and came into force. That under the said
Act all the unregulated deposit schemes such as “Assured Returns”
have been banned and made punishabie with strict penal provisions.
That being a law-abiding company, by no stretch of imagination the
Respondent can continue to make the payments of the said Assured
Returns in violation of the BUDS Act.

n.  Thatas per clause 32 of the said Agreement, it was the obligation of
the Respondent to give the assured'returns amounting Rs. 37,583 /-
from 04.03.2017 tilltheissuance ofthe Notice of Offer of Possession.
That the law of equity andjustice cannot allow such Complainants to
reap benefits of such opportunistic attitude and will strive for
balance of rights of both the parties at dispute. That this Hon’ble
Authority should not allow the Complainants to mislead the Hon'hle
Authority and to misuse Real Estate (Regulation and Development)
Act, 2016 for harassing the builder. That despite the utter failure of
the Complainants in fulfilling the obligations, the Respondent has
always showed exemplary conduct. That at this juncture, it is
pertinent to note that the payment of assured returns was subject to
force majeure conditions and applicable laws, orders, notifications,
etc, affecting the construction of the Project and for such period,
assured returns were not to become due and payable by the
promoter and the promoter was not liable to pay assured return for

such period.
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That it is submitted that due to the COVID-19 pandemic, whole
nation was under the complete lockdown and all activities, including
the construction of the said project was under a complete standstill.
It is further submitted that the Respondent was also severally
affected by the adverse effects of the Covid pandemic. Yet, despite
the same, the Respondent maintained on its commitment of
payment of assured return. That on 06.07.2020, the payment of
assured returns was divided in twio parts of 50% each and the same
were made payable in the Fﬁ!iu’ﬁrl.ﬁg. manner:

e e
i

a. Payment of Part-1 AR :"; L h

T

¢ Part-1 AR shall l}ﬂi-:r:iim E'-TET?mﬂﬂﬂ'r from the succeeding date of
the Lockdown Period (AR Restart Date).

* 45 days period from the AR Restart Date shall be moratorium
period for payment of Part-1 AR The cumulative Part-I AR of the
Moratorium' Period shall be paid in 4 equal installments along
with the assured return of 4 months. 'starting from the end of the
Moratorium Period,

* The payment of assured return as per the.monthly payment cycle
shall resume from 46th"‘day from the AR Restart Date,

b. Adjustment of Part Il AR: '

e The balance 50% Assured Return shall accrue from the
succeeding date of the Lockdown Period along with an
interest@12% till (a) due date of next installment; or (b) till the
date of filing of application for grant of Occupancy Certificate for

the Unit/Project, whichever is earlier, shall be accumulated and

adjusted from the demand amount due at next installment or
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demand amount due on date of filing of application for grant of

Occupancy Certificate/Offer of Possession for the Unit/Project, as
the case may be.

p. Thattill June 2019, the assured returns were given through cheques
and post June 2019, the Electronic Clearing Services were made
mandatory. That it is further submitted that despite there being a
number of defaulters in the project, the Respondent itself infused
funds into the project and ljlas_di_ligently developed the project in
question. The Respondent hed applied for Occupation Certificate on
09.05.2021. Occupation certificate Was thereafter issued in favour of
the Respondent.’, vide = ‘memo. bearing no. ZP-322-Vol.-
II/AD(RA)/2021/32717 dated 24.12.2021. It is pertinent to note
that once an application. for grant of Occupation Certificate is
submitted for approval in the offlce of the concerned statutory
authority, the Respondent ceases to have any control over the same.
The grant of sanction'of the Occupatlon Certificate is the prerogative
of the concerned statutory ‘authority over which the Respondent
cannot exercise any influence. As farjas the Respondent is concerned,
it has diligently" and" sincerely’ pursued the matter with the
concerned statutory Jauthority forl obtaining of the Occupation
Certificate. No fault or lapse can be attributed to the Respondent in
the facts and circumstances of the case. Therefore, the time period
utilized by the statutory authority to grant occupation certificate to
the Respondent is necessarily required to be excluded from
computation of the time period utilized for implementation and

development of the project.
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That the Complainants have intentionally distorted the real and true
facts in order to generate an impression that the Respondent has
reneged from its commitments. No cause of action has arisen or
subsists in favor of the Complainants to institute or prosecute the
instant complaint. The Complainants have preferred the instant
complaint on absolutely false and extraneous grounds in order to
needlessly victimize and harass the Respondent. That pursuant
thereto, the original aHDI.'I:ﬂEﬂ. made a request for transfer of the said
allotment in the name of ’the Cumplamants Accordingly, the parties
submitted the Agreement to Sell*dated 27.08.2021, along with
necessary request letters, fndéh:nlwsand affidavits.

It is pertinent 0 m'e.nttil:m that 'Ei:le Camplainants in terms of the
indemnity cum undertaking had consejously and voluntarily
declared and affirmed that théy would be bound by all the terms and
conditions of the provisional allotent in' favour of the Original
Allottees. It was ﬁrrtherdﬂdmadhy ﬂ'ﬁé Complainants that having
been substituted in the-place of the-driginal allottees, they were not
entitled to any rompensation for delay, if any, in delivery of
possession of the uhit th i}ues or or ﬁl’ty’re-bate under a scheme or
otherwise or any.other.discount; by, Wh'at;éve'r name called, from the
Respondent. Furthermore, the Respondent, at the time of
endorsement of the unit in question in their favour, had specifically
indicated to the Complainants that the Original Allottees had
defaulted in timely remittance of the instalments pertaining to the
unit in question and therefore, have disentitled themselves for any

compensation/interest. The Respondent had conveyed to the

Page 22 of 36



HA@ Complaint no. 1910 of 2022 and
b4 GURUGRAM another

Complainants that on account of the defaults of the Original Allottee,

the Complainants would not be entitled to any compensation for
delay, if any. The said position was duly accepted and acknowledged
by the Complainants. The Complainants are conscious and aware of
the fact that they are not entitled to any right or claim against
Respondent. The Complainants have intentionally distorted the real
and true facts and have filed the present complaint in order to harass
the Respondent and mn::-urn: l.rnclue pressure upon it. It is submitted
that the filing of the presnznt“«!:ﬂmplamt is nothing but an abuse of the
process of law. _ .

5. Thatin the nmnnérjis_hfﬁi‘_éﬁiq; méftf:;t_fnpjainants stepped into the
shoes of the subseq li;ﬂ.:nt allottee uﬁun Eﬁﬂbmement in their favour
on 01.10.2021..m.u-:h after the'diie dateitself and hence, they were
fully aware of the status of construetion and yet chose to purchase
the unit in question'with apen eyes. That It is submitted that several
allottees, includ'i'ng ‘the 'ﬂi‘lﬂhlﬂ.l-lu‘;ﬂ:iﬁttl.’.'ﬂﬂ and Complainants have
defaulted in timely re h'iitl:.'.lﬂ_ﬂ_é praﬁ'ment of installments which was
an essential, " crucial and) ab indispensable requirement for
conceptualization and di—:—v&lu:prﬂ'eﬁ"r of the project in question.
Furthermore, when the proposed alibttee'é default in their payments
as per schedule agreed upon, the failure has a cascading effect on the
operations and the cost for proper execution of the project increases
exponentially whereas enormous business losses befall upon the
Respondent. The Respondent, despite default of several allottees,

has diligently and earnestly pursued the development of the project
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expeditiously as possible.

t.  That the Complainants were offered possession of the unit in
question through letter of offer of possession dated 15.01.2022. The
Complainants was called upon to remit balance payment including
delayed payment charges and to complete the necessary
formalities/documentation necessary for handover of the unit in
question to the Complainaht_s_. The Respondent earnestly requested
the Complainants to obtai'n.ﬁ;ésession of the unit in question and to
further complete all the formalities regarding delivery of possession.
However, the Complainants'did not pay any heed to the legitimate,
just and fair requests of the Respondent and threatened the
Respondent with institution of unwarranted litigation. It is relevant
to note here that the Respondent company had complied with its
obligations by offering the possession well within time.

u.  That it is pertinent to mention.that the Complainants did not have
adequate funds to remit the balance payments requisite for
obtaining possession in terms of the Buyer's Agreement and
consequently "in order to needlessly linger on the matter, the
Complainants refrained from obfaining possession of the unit in
question. The Complainants needlessly avoided the completion of
the transaction with the intent of evading the consequences
enumerated in the Buyer’s Agreement. Therefore, there is no equity
in favour of the Complainants. Without admitting or acknowledging
in any manner the truth or correctness of the frivolous allegations

levelled by the Complainants and without prejudice to the
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contentions of the Respondent, it is submitted that the alleged

refund frivolously and falsely sought by the Complainants is illegal
and bereft of logic. The Complainants is not entitled to contend that
she is entitled for any sort of refund even after receipt of offer for
possession within stipulated time. The Complainants have
consciously and maliciously refrained from obtaining possession of
the unit in question.

v. That it was an obligation nfthe Eﬂmplmnants to make the payments
against the Unit, howewr I:hE {.‘pmplamants have gravely defaulted
in the same. The E_Zl}n‘lpie_u_nal_l_ts dre _yvet to pay Stamp Duty and
Registration Chargés of R‘s.j’&ﬂﬂ;’iﬂﬂ}f&pi_ﬁs 45,003 /-, respectively
as stated above. Hen'é.e. ti"lE':Enn:iﬂ'ﬁlnéhﬁt;aﬂ either seek the refund
of above-mentiohed excess and paythe Stamp Duty and Registration
Charges or seek dn adjustment of the excess and pay the balance
dues. That it i§ submitted that this Hop'ble Authority has no
jurisdiction to deal ﬁilthjth'e c&sﬂé'ﬁr.;.;tainin g to leasing. That the Act
is entirely silent on Ehesame 'I"haihﬁd the legislature intended the
jurisdiction of'the A¢t to éxtend to leasing arrangements, the same
would have been' incorparated.-It is asettled principle that what
cannot be attained directly, ;c:a_nnot be attained indirectly.
Accordingly, the Hoﬁ’ble Auth-ority has no jurisdiction to deal with
the present matter and the present Complaint need to be dismissed
at the outset.

w. That in any manner whatsoever, as has been noted in the
preliminary objections to the maintainability, the Hon'ble Authority

has no power to deal with cases pertaining to assured return.
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Additionally, similar issue regarding jurisdiction of Hon'ble

Authority for deciding the complaints pertaining to assured return
is already pending with the Hon'ble Haryana Real Estate Appellate
Tribunal, Chandigarh as the Hon'ble Tribunal has granted stay in the
matter titled as “Venetial LDF Projects LLP vs. Mohan Yadav
[Appeal No. 95 of 2022]” against the judgment passed by this
Hon'ble Authority granting the relief of assured returns to Mr.
Mohan Yadav (Complalrmntﬁh !

x. That on perusal of the re]lﬂfsﬂﬁﬁght by the Complainants, it can be
seen that delay pgsﬁﬁﬂiqn r;har‘ge.s, assured returns, interest,
compensation hnvehaensﬂﬁg}lt'mat without prejudice to the
above-mentiopel, if .F'.IEE dﬁ'tl:r be fﬁt&gﬂﬂﬁﬂﬂ.}f noted that giving both
assured remrﬂ's':; ;lntErEst:. !::qm'pénsatmn' cannot be justified and
amounts to | a@n  additigpal and u'nEf.u.'l;Ivﬁcal burden on the
Respondent. That® lrl VIEW of tlu’.' P]‘EHTHIH:‘;I‘Y objections to
maintainability I"ﬂlﬁld ahmm,n st he fioted that assured returns
cannot be adjudlr_‘atu{l h}' this Hon'ble Authority for lack of subject
matter jurisdi€tian, [Alany¥ manper ot Be given presently, being
banned. That Tt was art obligattort of the 'Complainants to make the
payments ag@@ RIU@R ﬂMlainants have gravely
defaulted in the same.

y. That it is submitted that the Respondent has acted strictly in
accordance with the terms and conditions of the Agreement
between the parties. There is no default or lapse on the part of the
Respondent. The allegations made in the Complaint inter-alia that

the Respondent has failed to comply with the obligations under the
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14.

agreement. On the contrary, it is the Complainants who is in clear
breach of the terms of the Agreement by not remitting the
outstanding amount of the said unit in question within the stipulated
time. That the Respondent has duly fulfilled its obligations under the
Buyer’s Agreement. There is no default or lapse in so far as the
Respondent is concerned. The allegations levelled by the
Complainants are totally baseless. Thus, it is most respectfully
submitted that the present i:ﬂmplaint deserves to be dismissed at the
very threshold. ; ,' 2

Copies of all the relevant ducum-enm hive been filed and placed on the

record. Their authenticity ismot in dispute. Hence, the complaint can be

decided on the hasis of'those'undisputed 'doeuments and submissions

made by the parties. -

Written submissidns filed by the parties are alsp taken on record and

considered by the authotity while adjudicaripg upon the relief sought by

the complainant. '

Jurisdiction of the au thuriltg_' .

The authority obsérves that it has terrifocial 48 well as subject matter

jurisdiction to adjudicate the’prﬁr.errt complaint for the reasons given

below.

E. I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of

Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purposes. In the present case, the project in

question is situated within the planning area of Gurugram district.
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Therefore, this authority has complete territorial jurisdiction to deal with
the present complaint.

E. Il Subject-matter jurisdiction

Section 11(4) (a) of the Act, 2016 provides that the promoter  shall be
responsible to the allottees as per agreement for sale. Section 11(4) (a) is

reproduced as hereunder:

Section 11(4) (a)

Be responsible for ali ut.l.Hﬁunons responsibilities and
functions under the pmﬁﬂﬂmuf this Act or the rules and
regulations made thmﬁnde.rar to the allottees as per the
dagreement for safq. or to the association of allottees, as
the case may b, il Ehie. convepance of all the apartments,
plots or buildfings, as, ,I':.ﬁte tase may he, to the allottees, or
the complon ereas oo theussuctaifon of allottees or the
compegentouthortly, ds the cose My b,

Section 34-Functions of the Authority;

34(f] to.epsure complianceof the obllgations cast upon
the pramaters, thelntlottess aryl tha real estate agents
unider-this Act and the rulesiond fegulutions made
thersunder,

So, in view of the prowsmns of the Act quoted above, the authority has
o é§
complete ]UI‘]SdlCthll to decide the mmplamt regarding non-compliance
W

of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a
later stage. Cha

Findings on the uhje:ﬂqm_mfsﬂd-hytg

ﬂ“{ dent:

F.l. Objection regarding maintainability of complaint on account of
complainant being investor

The respondent took a stand that the complainants are investors and not

consumers and therefore, they are not entitled to the protection of the
Act and thereby not entitled to file the complaint under section 31 of the
Act. However, it is pertinent to note that any aggrieved person can file a

complaint against the promoter if he contravenes or violates any
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provisions of the Act or rules or regulations made thereunder. Upon
careful perusal of all the terms and conditions of the allotment letter, it is
revealed that the complainant is buyer, and they have paid a considerable
amount to the respondent-promoter towards purchase of unit in its
project. At this stage, it is important to stress upon the definition of term

allottee under the Act, the same is reproduced below for ready reference:

“2(d) "allottee" in relation to a real estate project means
the person to whom a, plot, apartment or building, as the
case may be, has biesii dﬂuuﬂi sold (whether as freehold
or leasehold) or atherwise Erinsferred by the promoter,
and includes the parson whe subsequently acquires the
said allotment shrough salesemansfer or otherwise but
does not ingfiste o persoh 1o whomguch plot, apartment
or bullding, us the case miy be, is given on rent”

In view of the above-mentioned definition of “allottee” as well as all the
terms and condjtiong of thebuver's agreement executed between
promoter and comp]ﬂfnant'. it is crystal glear that the complainant are
allottee(s) as the subjeat unit was.llotted to them by the promoter. The
concept of investor Is'not defined or reférred to in the Act. As per the
definition given under section'2 of the iﬂ. there will be “promoter” and
“allottee” and there cannot he.a:parr;;,r.ha?_ing a status of "investor”. Thus,
the contention of the promoter that the allotteé being investor are not
entitled to protection of this Act also stands rejected.

Findings on the relief sought by the complainant.

G.I. Direct the respondent to pay delay possession charges at prescribed
rate of interest from the due date of possession till actual handing over of
the physical possession of the subject unit.

In the present matter the authority observed that the buyers’ agreement

executed between the original allottees & respondent entered into
buyers’ agreement on 13.09.2017. Thereafter the complainants endorsed
the said agreement and the respondent issued letter of assignment of the
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subject unit in favour of the complainants on 01.10.2021. Clause 44
provides for the handing over of possession of the subject unit within a
period of 54 months with a further grace period of 6 months, from 1
September 2017. Accordingly, the due date of handing over of possession
of the subject unit comes out to be 01.09.2022. As per the documents
available on record the respondent offered the possession of the unit on
15.01.2022 after obtaining OC from the competent authority on
24.12.2021.

The complainants in the prt'sunt.ﬁ'lﬂtga‘r have pleaded that the respondent

e IET

offered the constructive off§t bfi possessian whereas the respondent as
per the BBA was obligated toloffer the a;h.-lal physical possession of the
unit. On the contrary the respondent, contenided that as per clause 33
there was a leasing arrangement between tﬁe"'-ga_rtles and moreover as
per application fofm lt-wu;ls_i.;leir1y*watnéh' m_!dﬁlu_i;ﬂ 43 that the said unit
is not for self-occupatiom rather is forithe purpose of leasing.

The authority herein pbserves, that the complainants were very well
aware of the fact that [hE=S€j’ﬂ?_'I;IIﬂI[_.HﬂE not for the purpose of self-
occupation rather is to _b:e ﬁ'y:ti_:of_l' lease ‘as clear from clause 43 of
application form and 33 of ‘the“agréement. Further nowhere in the
agreement it is specifically mentioned that ' the respondent shall
handover the actual physical possession of the unit rather the
terminology used is handing over of possession. The relevant clauses are

produced herein below for the ready reference:

“Clause 43

The applicant has clearly understood that the unit is
not for the purpose of self-occupation and use by the
applicant and is for the purpose of leasing to third
parties along with combined units as larger area. The
applicant has given unfettered rights to the company
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to lense out the unit along with other combined units
as a larger areq on the terms ond conditions thar the
company would deem fit. The applicant shall ar no
point of time object to any such dectsion of leasing by
the company.
Clause 33
At the request of the allottee. the company agrees to
put tne unit, individually or in combination with other
adjoining units, on lease, for and on behalf of the
ollottee, from the date of signing of this agresment
The allottee has clearly understood the general risks
involved in giving any premises on lease to third
parties and has undertaken. to bear the said risks
exclusively without any._!iggiiigy whatsoever on the
part of the Company.....

Accordingly, the physical possession was never the intent at the stage of

booking of the unit itselfﬁaudtﬁhemfum.lhﬂ i:‘bi;;_structive possession of the
unit dated 15.01.2[}2_2'i%.-véﬁd,iﬂuréqﬁe'r; the:above clauses have to be
read in continuatiufi to application form duly signed by the original
allottee wherein it was EIEarIj.r s:tipqla@dll;].;t' the unit is for leasing
purposes and not fﬂ?,salﬁuse In view of the afﬁmre findings no delay in
handing over the pdﬁgﬁsﬁliﬁn n,'l" the sa.t]:-ieiﬁ.{ n.'nir on part of respondent is
established and accordingly no.case of delay possession charges is made
out.

GIL Direct the respandent tq.”phy%&aqnq teturn as promised in the
buyer’s agreement. ' ;

The complainants are seeking unpaid assured returns on monthly basis
as per the builder buyer agreement read with the addendum to the
agreement at the rates mentioned therein. It is pleaded that the
respondent has not complied with the terms and conditions of the
agreement. Though for some time, the amount of assured returns was
paid but later on, the respondent refused to pay the same by taking a plea
that the same is not payable in view of enactment of the Banning of

Unregulated Deposit Schemes Act, 2019 (hereinafter referred to as the
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Act of 2019), citing earlier decision of the authority (Brhimjeet & Anr. Vs.

E HARERA

M/s Landmark Apartments Pvt, Ltd., complaint no 141 of 2018) it was
held by the authority that it has no jurisdiction to deal with cases of
assured returns. Though in those cases, the issue of assured returns was
involved to be paid by the builder to an allottee but at that time, neither
the full facts were brought before the authority nor it was argued on
behalf of the allottees that on the basis of contractual obligations, the
builder is obligated to pay that amount. Thereafter, the authority after
detailed hearing and considﬂmﬁnq Of material facts of the case in
CR/8001/2022 titled as- {-'imrm* Hausﬁfk and anr. Vs. Vatika Ltd.
rejected the objections raised _h? Ih‘E‘“.l"'ESFDI‘IEiEnt with respect to non-
payment of assuread i:Emrll dLIE* to ti:r'ming Into ‘the force of BUDS Act,
2019. The authorl-t]_.f_ I the said matteér very well deliberated that when
payment of assurad returns is part and parcel of builder buyer’s
agreement (maybe, there is a clause in that document or by way of
addendum, memorandum.--uf understariding or terms and conditions of
the allotment of a unit), then mE' h'ulli;lar.ls liable to pay that amount as
agreed upon. So, iffcah hﬂwﬁaiﬁ H'Iﬂt the'Bgreefient for assured returns
eFa%d%n%llﬁté‘ﬁlﬂeMt & the same relationship

and is marked by the original agreement for sale. Therefore, it can be said

between the pro

that the authority has complete jurisdiction with respect to assured
return cases as the contractual relationship arises out of the agreement
for sale only and between the same contracting parties to agreement for
sale. Also, the Act of 2016 has no provision for re-writing of contractual
obligations between the parties as held by the Hon’ble Bombay High

Court in case Neelkamal Realtors Suburban Private Limited and Anr.
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V/s Union of India & Ors, (supra} as quoted earlier. So, the
respondent/builder can't take a plea that there was no contractual
obligation to pay the amount of assured returns to the allottee after the
Act of 2016 came into force or that a new agreement is being executed
with regard to that fact. When there is an obligation of the promoter
against an allottee to pay the amount of assured returns, then he can't
wriggle out from that situation by taking a plea of the enforcement of Act
of 2016, BUDS Act 2019 or any other law. Section 2(4) of the above-
mentioned Act defines the wgn:-t denusnt as an amount of money
received by way of an advanfe ﬂrjudn of many other form, by any deposit
taker with a promisé 49" return w]‘nqther after a specified period or
otherwise, either ig cash or in king of in the rurm of a specified service,
with or without any behefit ln the form of interest, bonus, profit or in any
other form. Furtﬁen section 2(4](1) deals :.-,ﬁth the exception wherein
2(4)((ii) spmﬁra'l.ljr mention that dapuﬁit i:lursr not include an advance
received in connectlun w'il'J] mnsﬁrlﬂrnﬂun of an immovable property,
under an agreement or anan.égment sulbifect to the condition that such
advance is adjustéil qgainst su-::h lmm&wible pruperly as specified in
terms of the agreement or -.'-H"I'H:I!gE'TI'IEI'I‘L !n H'te pﬂ!sent matter the money
was taken by the builder as| del;mmt m advance against allotment of
immovable property and its possession was to be offered within a certain
period. However, in view of taking sale consideration by way of advance,
the builder promised certain amount by way of assured returns for a
certain period as agreed between the allottee and the builder in terms of
buyer's agreement, MoU or addendum executed inter-se parties.

Moreover, the developer is also bound by promissory estoppel. As per
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this doctrine, the view is that if any person has made a promise and the
promise has acted on such promise and altered his position, then the
person/promisor is bound to comply with his or her promise. So, on his
failure to fulfil that commitment, the allottee has a right to approach the
authority for redressal of his grievances by way of filing a complaint. The
Act of 2019 does not create a bar for payment of assured returns even
after coming into operation as the payments made in this regard are
protected as per section 2(4J{I){if} ‘af the Act of 2019. Thus, the plea
advanced by the respondent I£ Bot sustainable in view of the aforesaid
reasoning and case cited abtVe TJ r

The builder is liable té ﬁﬂfﬂrﬁﬁﬁiﬁﬂﬂa&aﬁmed upon and can’t take a
plea that it is not Iiableitc'i pay the amount n.f assured return. Moreover,
an agreement deﬁ'nﬁ_s the bulldersbuyer, relationship. So, it can be said
that the agreeme njt for assured returns hﬂtwneu tie promoter and allotee
arises out of the inmé relationship and’|s ‘marked by the original
agreement for sale. R L

Itis not disputed that the réspondent [Sateal estate developer, and it had
not obtained regiStrationuridér the" Actiof 2016 for the project in
question. However, the prafect in whith the advance has been received
by the developer from the allottee is ali ongding project as per section
3(1) of the Act of 2016 and, the same would fall within the jurisdiction of
the authority for giving the desired relief to the complainants besides
initiating penal proceedings. So, the amount paid by the complainants to
the builder is a regulated deposit accepted by the later from the former
against the immovable property to be transferred to the allottee later on.

In view of the above, the respondent is liable to pay assured return to the
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26.

27.

28.

complainants-allottees in terms of the builder buyer agreement read with
addendum to the said agreement.

On consideration of documents available on record and submissions
made by the complainant and the respondent, the authority is satisfied
that the respondent is in contravention of the provisions of the Act. As
per the agreement executed between the parties on 13.09.2017, the
assured return is payable to the allottees on account of clause 32 of the
buyer’s agreement. The promgterhad agreed to pay to the complainants
allottee 337,583 /- on monthly basis from 04.03.2017 till the date of issue
of notice of possession of the 'Lihil:,‘Ir' H'mﬁtter of record that the amount
of assured return was pm‘d. h}r the rESpundem promoter till December
2021. Thereafter the respondent offered I:h¢ pussessmn of the said unit
in January 2022 accordingly, the respondent’s liability w.r.t. payment of
assured return amotint ﬁ}'EHH end an date ol fssuance of notice for offer of
possession.

Accordingly, the respondent is ditected td pay the outstanding accrued
assured return amount till #5.01. 2022 at the agreed rate within 90 days
from the date of this nrdﬂr aﬂtr%dﬁtﬁ’trﬂtm of mlr_-.tandmg dues, if any,
with interest @ 9.10% p.a. till the date of actual realization.

In the present case, the authority (Shri. Arun Kumar, Hon'ble
Chairperson, Shri. Vijay Kumar Goyal, Member & Shri. Sanjeev Kumar
Arora, Member) heard the complaint and reserved the order on
14.05.2024, the same was fixed for pronouncement of order on
27.08.2024. The same could not be pronounced on that day and the
matter was adjourned to 22.10.2024 and then to 10.12.2024. On
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29.

30.

3%

32.

16.08.2024, one of the member Shri. Sanjeev Kumar Arora got retired and

has been discharged from his duties from the Authority. Hence, rest of the

presiding officers of the Authority have pronounced the said order.

Directions of the authority:

Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f): ‘

a. The respondent is directggl topa}' the amount of assured return as
agreed in clause 32 ofthe %g;&éiéﬂr_ executed inter se parties till the
date of issue of notiéé of possession, of the,unit Le, till 15.01.2022.

b.  The respondentis directed to pay the outstanding accrued assured
return amount till date at the agreed rate within 90 days from the
date of this order after adjustment of outstanding dues, if any, from
the complainanfs aﬁ_d failing which that amount would be payable
with interest @ 9.10% p-a.till the d?;llte ofactual realization.

This decision shall mutatis'mutandis apply to cases mentioned in para 3

of this order. _

True certified copies of this order be placed on the case file of each

matter.

Files be consigned to registry.

V) — szﬂwu\,

(Vijay Kumar Goyal) (Arun Kumar)
Member Chairperson

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 10.12.2024
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