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Member

Complainant

Respondent

The present complaintgk Qasﬁbeen filed, bygthe C(axr%plamant under section 31 of

the Real Estate (Regulatmﬁh and%Dg“évelogn)@eigﬁ)%cf‘“}Z%O16 (in short, the Act)

read with rule 28 of thé'] H‘aryan ReaL”Estat%(R@gulatlon and Development)

%, 5 “5

Rules, 2017 (in short, the Riles) for vi6lation of sectlon 11(4)(a) of the Act

wherein it is inter alia prescribed that the promoter shall be responsible for

all obligations, responsibilities and functions under the provisions of the Act

or the rules and regulations made thereunder or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

Y
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Complaint No. 4468 of 2023

The particulars of the project, the details of sale consideration, the amount

paid by the complainant, date of proposed handing over the possession and

delay period, if any, have been detailed in the following tabular form:

SNo.|  Particulars | Details
1. | Name of the project Seven elements, Sector-89A, Gurugram
2. | Nature of project Retail
3. | RERA Registered/ Registered o
Registered 53 of 2019 dated 24.09.2019 valid up
to 31.12.20109.
. '*;“Reglstratlon expired
— 2 ‘;.,\).;" = gﬂ:ﬁ%\ P
4. | DTPC License no. F2013 dated 06.06.2013
Licensed area
5. | Unit no. -third court, building-4th
of complaint
y 187 1008 bf comp ]
6. | Unit measuring § &# ¢ 3@%’323§95¥8q fe, "3
. 1 % M
7. | Allotment letter: ¥ §
L% 4
8. |Date of buﬂgeﬁ%ébuﬁ 12101
' agreement ‘
9. |Possessionclause
”Th“*“’gDeveloper based on its present plans
d‘hdﬂ"% estlmatesﬁand subject to all just
exceptwns, contemplates to complete
. ﬁ nstructz 3*n of the said Building/said
%f : MA?aartmﬁentx Within a period of 48 (forty
A 'km”*bnths] m@nths from the date of execution
Qa"vw« &
of the Agreement
[Page 75 of complaint]
10. | Due date of possession 21.11.2018

[As per possession clause from the date
of sending of builder buyer agreement
by respondent for sign. & the same is
alleged by complainant in his facts.]
[inadvertently mentioned as 10.03.2017
in proceedings of the day dated
22.11.2024]
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ii.

iii.

Compiaint No 4468 o'f 2023
-11. | Total Consideration Rs. 1,68,22,765 /-

(As per page no. 26 of complaint and as
per SOA dated 21.12.2023)

12, [ Total amount paid by the Rs.51,76,7'42/-

complainant (As per page no. 26 of complaint and as
per SOA dated 21.12. 2023]
- 13. Oécupatidn certificate dated | Not obtained |
14. | Possession Not offered

15. | Various reminders were sent to 09 03.2015, 06.07.2015, 19.08. 2018,

complalnant for executio - f 51*8«1 2015, 10.12.2015 and
%@5%&[ 22016, 16.02.2016, 03.09.2018

%:[Pg 28-38 of reply]

[ @(.?fmplamant did not executed BBA due

/A

That in pursuant @t‘%ﬁ cldbordte -,"Vertwl’sements assurances,

representations and ,promises- madée%b;mres @zndent in the brochure
p PrOmIses, y-fespe

~'»&zmn
M

circulated by them abi)ﬁ;*’til gtél él=y cempﬁetlonﬁofga premium project with
impeccable facilities and believing the same to be correct and true, the
complainant considered booking a unit in the said project.

That it was represented and assured by the respondent that the construction
of the said projéct would be commencing within the agreed time frame and
further, the same would be completed within the stipulated timelines along
with the promised luxurious amenities and structure as agreed between the

complainant and the respondent. That the complainant believing the said
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iv.

Vi.

i HARERA
a GURUGRAM Comp*ain‘t No. 4468 of 2023

representations of the respondent, made a booking in the said project and

was consequently allotted a unit bearing number B-401, admeasuring 2195
sq. ft. , after several discussions about change in the area of the unit to be
allotted. The respondent vide its email dated 26.07.2013 assured the
complainant that the payments made by the complainant shall be duly
adjusted by the respondent as per the changed specifications of the Unit.

That the respondent further represented that the building plans for the

project, have been duly approved by the Director, Town and Country

tal Impact Assessment Authority -

represented that it is a cﬁ‘mpan%

.%,é? 2
gf?ejtlngt €.Pro;

M«‘%\

great success rate of COi

;gﬁg

That pursuant to the elabozate adyerti

Py

SEREED

sgg‘-—%

R
[«5)

by the respondent in ¢ iglr

wwgﬁ
4%8
%’WE‘

72
o
gx ;
0 i
—
o
Tgele=

impeccable facilities af _

Wé

months the complainant hér rein,

project.

That believing the sald» repr %éntgi‘t 1@%3 of thi ?esp%dent the complainant

CEA

made booking in the sald’*p‘rOJe“‘ét of

theirespondent and made a payment of

»:»

Rs.l0,00,000 /- as initi?al;b'@;ki :«} %zlye)unw'l‘hat theﬁi’coglplalnant was allotted
a unit bearing no. B-401 in the said project of the respondent admeasuring
2180 sq. ft. vide allotment letter dated 10.03.2014. The complainant till date
has made a payment to the tune of Rs.50,03,010/- (approx. 30% of the total
value). Thereafter, the complainant made several payments towards the
Instalments as and when raised by the respondent without any delay.

However, the respondent shied away from its responsibilities in making
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Vii.

m"‘gi

m GURUGR/-\M

cOmplaint No. 4468 0f 2023

timely delivery of the unit. That the respondent also acknowledged the

recelpt of the said payments in its statement of accounts.

A tabulated chart indicating details of the payments made is reproduced

hereinunder:
KNO. Amount Paid (Rs.) Date Cheque No.
1. 10,00,000/- 07.05.2013 096210
2. 5,00,000/- 22.07.2013 096183
3. 5,00,000/- 122.07.2013 096182
4. 3,00,000/- 22.07.2023 096184
5. 3,40,044/- : 2’%01 2013 096185
6. 12,20,246. 34/-%? @%&2@14 096212
7. 7,95,689.54/-  SEM07E022015 096213
8. 3,06,999. 3/- {2‘2@?‘0,4“%@@,;5 184997
%ié?,elow
= RN\
e ‘@e{ggnt dﬁé\%ﬁg‘ﬁ {g%t in support
o S{;afi%%‘% Wle cement dated
i?Qcto er §03 2043 jshowing the
iecelpt o&pa}ﬁ%“ 5§)f TDS

@orme 16fB ancf Fofm 26Q dated
*%53* Nove mbel 2201 20?14
3 3,034/92 ‘-‘%F@”ﬁn 168,55 Form 26Q dated

€ RShEs07, 2015

4. ?%3,&%92/- r %F%%;&%Z%Q dated épml 20,2015
ix. That as per the accoufxriit S*le%é%r «gﬁhﬁresgfo%dﬁt@em its portal, the total

i o™ S K *
amount paid by tlié;;?cor.gilgﬂ;zélnailgz;;her%em;x§ le ﬁclearly reflected as

Rs.51,76,742.71/-.

It is submitted that despite the aforementioned amount being paid by the
complainant herein, the builder buyer’s agreement has not been executed in
favor of the complainant post booking of the said unit. That a one-sided
buyer’s agreement was sent to the complainant for its execution in 2014,
However, the same being heavily being lop sided in favour of the respondent,

it was not signed by the complainant, and it was sought to be re-negotiated

A
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Xi.

Xii.

xiii.

Xiv.

<5 GURUGRAM Cbtﬁﬁiai'r'lt No 4468 0f 2023

by the complainant. Even as per the said standard BBA sent by the

respondent, the due date of handing over possession to the complainant was
within a period of 48 months from the signing of the said agreement.

That the respondent with a malafide intention in order to circumvent from
its liabilities has delayed the process of execution of the said agreement. It is
pertinent to mention that the respondent despite repeated follow ups by the
complainant for renegotiation of the terms and conditions of the said

agreement, failed to come forward for the same.

That the complainant was neveggs

execution, but no heed wa‘ééiyttfen,,

&s’@*figs S

That the respondent éfoé%%mued to-dbiise it
estate sector by defrauding the gullibles tigf%én.s.

EX iy Em
That the complainant %&% %ggyse;% nge : a:‘oi@;zge t
conditions of the said a %’ﬁé@%met and | s;%e;xp& )€ /zgg d to sign on the dotted

%@{%‘;{@(@l« ‘*@-55 ‘ 4 ’*K’f%g 4
hnes There is a catena o f%%]uwde ents) @@We made the position of law
L2 }%‘ i y

clear that a party cannot be ﬁ%;;éd*@% sigh on the dotted lines of the

contract/undertaking dt &?gtha%gthe Ftymus

ﬁ% -

on the terms and condltlons of th con’ ract ot érls

rothol o o A

invalid contract. It is of utmost lportang ance, to State

iven a chance to negotiate

ea’lt will be termed as an
%‘% reln that while on one
hand, the respondent did not execute the buyer’s agreement with the
complainant herein, on the other hand, it continued to made demands as per
the schedule of payments and continued to issued receipts acknowledging
the said payments.

That as per clause 13 of the buyer's agreement dated 21.11.2014, the

respondent was mandated to offer possession of the said unit within 48

months of signing of this agreement. Even from the aforesaid clause, it is

ﬁ Page 6 of 26



XV.

XVi.

XVii.

# HARERA
2 GURUGRAM | Complaint No. 4468 of 2023

apparent that the due date of possession, even if it is taken from the date on

which the respondent issued the same comes out to be 21.11.2018. That the
respdndent has failed to offer the possession of the said unit as per the agreed
terms. That the complainant was in regular follow-up with the respondent
but to no avail. That multiple emails correspondences were made with the

respondent along with personal visits to the construction site and the office

of the respondent but all in vain.

The complainant once again vide its mail dated 16.06.2017, sought for the

’11 dated 05.07.2017 unilaterall
W‘f@?’. gy, /
ction

andspndicated that only the First

floor slab is complete a%d tWi%PT |

of 2020. The aforeme%tl@ned COTRRIEHI cAtion bﬁte respondent makes it an

’S‘?& ; wg&&%
~‘«

R
belated from its sched%llsed%tlme‘hn s. g
%f

nt

admitted position thaét,s»the constiiiction ?®f tahe pr%ggect was running highly

§§ E
Much to the shock of the ‘ﬁii& apl 1né

)

g; hﬁfi not even specify the due

date of possession mwconcrete terT W
nup %ﬁ

is S@%lsfled with the terms and
conditions of the said agreemfent the thecom T

a?‘;i’ﬁ“'f@ @ %multlple occasions had

%2’%

visited the site of the 1 espondent, se;l« 1g. clarificagio ng thereof, however, the

(=1 111 A1l e

i
same were never entertained by the’réspondent at & dny instance.

That believing the representations of the respondent in the various demand
letters that it had completed construction till a particular stage, the
complainant duly made payments to the respondent towards the demands
raised by it. That the complainant has always adhered to the terms and
conditions of the agreement and never defaulted in remitting the instalments
according to the demands raised by the respondent. That the complainant

after duly complying with all the obligations and duties, waited for the
/A/ Page 7 of 26



XViii.

Xix.

'.‘55? S e
- That the complainant nﬁe}zgﬁ Elaye

T2 HARERA
& GURUGRAM [ Complaineo. 4465 or 2025 |

respondent to handover the possession of the said unit within the stipulated
time and even enquired about the same on several occasions, However, the
respondent failed to acknowledge the concerns of the complainant and

instead turned a deaf ear towards them.

It is worthwhile to mention that the complainant vide email dated
16.03.2022 specifically sought for an update on the status of construction,
however, as a matter of record, the respondent till date has failed to complete

construction of the project and handog%r bossession to the complainant, It is

s
¢ :@@m

reiterated that a period of about@%@, 'sthias passed since the complainant

25

has made the booking applicatidi

Idtlie respondent despite procuring

%

over 30% of the total sale c&n@iﬁferﬁi as i’ﬁ”‘@sly failed to fulfill its duties,
i : W dg L

‘ g eein Tl g%%%%r%ents to the respondent
ey TTERTE T, . S p

but on the other hand; thefrespondetit jl;;éjffalled o aintain transparency
g s S m‘ % ege ¥

sk
[#5}

s

with regard to the coré?j@j%f;%ufétionffr tUSbf the ,I‘Ojéf{‘(}ﬁ%%d the demands raised

] ent on-site to check the

b
A

)
=
QO
5

by it in lieu thereof. Thé"’g@t ¢ com

N

)

P o

ground reality of the sailldég@geckg but was,isty ,;@séd that project will be
s ot »gg B
Ionifi hly<eXeavation s
significantly delayed and ¢ iy%gg&%afé%%@%grk as been executed by the

T

respondent. Further,%%thg% complainant geceged 10 communication on

;’g«é«a
1 4
construction progress | Tr m=-the; end till 2020. That the

£
4

Lot G
2 4 N

LRETRG Nespondents 4
complainant was keptfi"ﬁ*acom‘l’evst

Thereafter, no further demand notices have been received by the

1 dasrkﬁon%tghse% fogress of construction of
S8 Iod / 3p g§
‘%k %&myg gyw ’j ’ ., ?mx%‘ é ! f

the said project.

complainant herein because the project has come to a complete halt and the
respondent has failed to achieve the construction milestones for requesting
payment. That the complainant vide its email dated 16.03.2022 again sought
for construction update about the project, however, he has not received any

response from the respondent till date intimating the progress of the same.

’g/ Page 8 0f 26



Xxl.

XXii.

xxiii.

Complaint No. 4468 of 2023

Till date the complainant has made a cumulative payment of Rs.51,76,742 /-
against the total sale consideration of the unit, however, even after 10 years
since the date of booking application, the project is nowhere near
completion. That thereafter, the complainant sought refund of the monies
paid by him against the said unit in question, however, the respondent has
been evading the complainant and refusing to refund the outstanding

balance on one pretext or the other.

That since the respondent has failed Q0 adhere to the legitimate requests

%" }r}d clear that the respondent is
ﬁ;a

has deceived and cheated him of his

made by the complainant, it 1sé’;
playing fraud with the complainan

legitimate dues The above, d %gé
that it has fraudulently and,%‘
caused financial dama;
respondent made Wronsgf
the knowledge and infén
whose interest in the tia

protected.

That believing on the repre |

notices that it had %ﬁ%ﬁﬁe}% é%‘p%%trg lé%n )

complainant duly made”“ 1yn§s1§en ? togthe. g:gpon kemzé towards the demand
m"j%g g i g ey . #
raised by the responderit, ‘It i

is p“é‘rtment to- mentloﬁ that as on date, the
complainant has made a total payment of Rs.5 1,76,742 /- to the respondent
as against a total sale consideration of Rs.1,68,22,765 /- including EDC/IDC,
PLC charges, electrical charges etc. Thus, around 30% of the cost of the said
unit base price stood paid by the complainant. Despite paying such a huge
amount to the respondent as per the schedule of payment, the respondent

has even failed to execute the buyer’s agreement.
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)ﬂ HARERA

K0

R @URU@W\M Complaln’c No 4468 of 2023

XXiv. That that the said unit till date is far from completlon and the respondent

XXVI.

XXVil.

to show the lackadaisical approach

hereln till date despite receiving a considerable amount of sale
consideration, have failed to even execute the builder buyer agreement with
the complainant/allotee. That the complainant several times requested the
respondent for the status of the construction of the said project and their unit
but to the utter shock and dismay of the complainant, since then, the
complainant have not received any updates on the status of construction and

handing of possession of the said unit by the respondent. The said fact goes

6’1"‘1 ' spondent towards its work and

'ﬁ

fcustomers.

agreement which was; oﬁ?‘*}bealf of-ethe r P
po
picture. The complalnan did not€xe te
; i‘%ﬁt%fe "ﬁgt mgl§ p li«t

_ t‘% i

Lesponsibili

@{m

a2

%;

‘%».
i

the respondent, Where “th

xs@%&

negotiate the terms. %I‘h‘”at itheénrespoéadentmclegverly gget expert advice and
introduce terms, in the‘**”prlnted fﬁ ; Wthh are Q“more favourable to the

respondent.

That the respondent has been deliberately procrastinating from its
responsibility and liability towards the complainant. Further, their actions
are malafide and amount to breach of contract. That the same is evident from
the fact that the respondent vide its email dated 05.07.2017 admitted the

delay in the said project and averred that the possession would be offered by

/A/ , Page 10 of 26



XXViii.

XXiX.

8 HARERA
2 GURUGRAM Complaint No. 4463 0f2023

the second quarter of 2020, however, as on date, 6 years have passed since

the said communication, and there is no sight of completion of the project.

That it is pertinent to note that till date the construction of the said unit has
not been completed, and the tower in question in the present complainant is
merely at the excavation stage. That the said unit has not been complied with
the specifications as agreed and mentioned in the buyer’s agreement.
Needless to state, the complainant has suffered for a period of over 10 years

from booking the said unit in q§on and has yet not received the

possession. _, ’~

That the complainant reserves hi Ligh ; ;
to approach the Hon’ble Adjnd

compensation and damfage@’?é“’ cau “spon ent in not handing over

% ,; he
the possession of the sd B unit w1th1n the speci 1ed time.

P gg ‘}m i ?QQN % %m
That the complamantgﬁf%%tkier dgélﬁaresﬂhat the %rﬁ%aﬁ:%e% regarding which this
i

@ﬁg n Eﬁfs; mw

=
complaint has been m;% glsémotg pend ing befo ourt of law or any other

Fi

: @S
authority or any other Au%@g% ;

Gy %‘%ﬁw
Relief sought by the complalnan$ gﬁ%‘%&

The request of the complya} Inax ‘%f %&gt of ﬁ%“ elief was allowed vide

order dated 05.04. 2024,xpursuance t% rhick co;pplalnant filed an application

3 if
for amendment of the ] EelLef@aé’cge d 28306 2»&0’2?& ‘stihardover the possession of

the unit and if respondent is not able to deliver the original allotted unit as
booked by the complainant, then respondent to handover another unit of
same size in the same project along with delayed possession charges or in
the alternate refund the entire paid-up amount along with interest. The same
was allowed by the Authority vide order dated 05.07.2024 and the
respondent was directed to give possession after obtaining valid occupation

certificate vide order dated 26.07.2024.

fr

Page 11 of 26



HARERA

i GURU@RAM Complaint No. 4468 of 2023

5.  That pursuant to the amendment of relief application dated 28.06.2024

complainant has sought following relief(s):

1. Direct the respondent to handover possession of the unit or in alternate
direct that a similar unit available in the same project be allotted the due
| possession of the same be handed over to the complainant.

ii. Directthe respondent to pay delayed possession charges, as he is entitled
for, at prescribed rate of interest ie, 10.75% per annum as per the
provision of the Act, 2016

iii. Thereafter, delayed possession interest be paid pro rata on monthly basis
before the 10t of every month /g_llgk?%zgo,ssession is handed over.
iv. Direct the respondent to pay Ks o
6. On the date of hearing, the Auth‘:‘

. T
about the contraventions agggllﬁ%ge%

section 11(4) (a) of the ?(f%@%l@

' gyé‘; X ¢ | ) LN
C. Reply by respondenfg g § uTE e

7. Therespondent conte?%é%;gi?the cﬁﬁ% %n %ﬂg\eﬁfgllﬁfﬁing grounds:
. R b 5 i = T s 3
. . ﬁ?%f - i3 3 ﬁ; f :g‘. Sy ;V, . -
i. That the present complaints fllsiegd ﬁy ’ehe Econ% Aing 1t, is bundle of lies and

NENC P e by

hence liable to be dismisseids, dsdit i filed. vg\ggls%hout any cause of action.

. . . . ?@ﬁﬁ @ﬁ%ﬁ%%‘?&% g

Complainant herein, has failedo, provide‘thesCorrect/complete facts and the
f P mmw? a@ﬁ%gw e *

Sl f%g g%ﬁggpggié%dﬁcatlon of the present
A WO Y A N
matter. That the condplainant®isiraisings falses 4ri

same are reproduced§ ereufider?

volous, misleading and
) Tl BETYL BTV O AR A

baseless allegations afg ainst thednes onden wit ‘;%urtent to make unlawful
& R L RCSPQnaepE withiinty

gains.
ii.  Thatthe complainant has not approached the Authority with clean hands and

have suppressed relevant facts. It is submitted that the complaint under

reply is devoid of merits and the same should be dismissed with cost.

iii. That in around the year 2013, the complainant herein, learned about the
projectlaunched by the respondent titled as ‘Vatika Seven Elements’ situated

at Sector 894, Gurgaon and approached the respondent repeatedly to know

2 Page 12 of 26



iv.

Vi.

17 HARERA |
qm GURUGRAM ‘ Cotrlplaint N e. 4468”0f .2Q23.

the details of the said project. The complainant further inquired about the

specification and veracity of the project and was satisfied with every

proposal deemed necessary for the development of the project.

Thereafter, after having keen interest in the project constructed by the
respondent the complainant desired to book a unit on 07.05.2013 and paid
an amount of Rs.10,00,000/- for further registration. It is pertinent to note,
that the complainant was aware of each and every terms of the aforesaid

application and only after being full;érgatlsfled agreed to sign without any

allotted a unit bearlng no. B- 401 a 1ng to 2180 sq. ft. in the aforesaid
project. g
That thereafter the res’f' ndent ok buyer agreement on

ut the complainants

neglected and did n ceements back. Various

reminders were sent’%i 1209103,20; 107208 5@ £.08.2015, 13.10.2015,
T A
10.12.2015 and final rerd %% i016£t i 016 and 03, 09.2018 to

the complainants for executl@‘ﬁ‘% faf @erwb %““ri&agreement After some time,

m«w

respondent again try lgvel?best by sending co%g)y g%buﬂder buyer again on

w
S,

fé
14.09.2018. Thus, theé} cemplf‘alng%’n‘%

Mmtm

%ﬁi@ %efaulte% in their contractual

obligations, and they areergl j‘gl}% é}
‘es
at

attempting to make an unlaW ul g

Despite, being aware of the payments schedule and the fact that timely
paymentis essence for completion of the project. The complainant herein has
failed to make the requisite payment of the instalment as and when

demanded by the respondent in accordance with the payment schedule.

/,\/ Page 13 of 26
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viili.

ix.

§ P HARERA
: GURUGRAM Con.lplai.n}t No. 44.6_8 bf 2023

Itis a matter of fact, that the complainant in the present matter have not paid

the total sale consideration and still a substantial amount of money is due

and payable on account of the complainant.

That the complainant in the present complaint have merely paid a partial
amount against the total sale consideration and have failed to adhere to the
péyment schedule which was well known to the complainant. That the
project in question tend to get affected due to non-payments of the

instalments by various allottee(s) inclg%ing the complainant,

b

Construction of project obstructé “

respondent: The present complai

absurd grounds. That in thelhprel

. g @gi“?’%%’??g% §yiee “%

represented that the pgi‘f:&fmané; ‘ &}%%ﬂﬁ%f its obligations under
the agreement was c?gﬁ;%tg;nﬁ‘ent upo e pgéﬁgval d:}%%e’-unit plans of the said
complex by the DirectsH %owm & éy PwanzﬁifxiigﬁHaryana, Chandigarh
(DTCP) and any subsequ%e%nt amend /mo ﬁlgé%ti?@ns in the unit plans as

% % 5?5 :' "( ¥ ) o
may be made from tim%@g’%ﬁ%nﬁf mj ,?‘:%y%%a%proved by DTCP.
' \

° Subsequent to the bookifn ranekithe *sigh
company was facing een. |
R
development workssin
Township owing“to tike over of [a5 overnment for making
: A Y P Y
Highway. The cog cgm%;f;érgt%@ : i§a mgéeﬁf%% (e)%js%uch a colossal change
necessitated realigiiment of the eftir ‘%lééyout of the various projects,
including plotted /Group Housing/Commercial /Institutional in the
entire Township. This was further compounded with the non-removal
or shifting of the defunct High-Tension lines passing through these
lands, which also contributed to the inevitable change in the layout

plans.

Ing of the Agreement, the

dblocks, in construction and

icehseflilands comprised of the

Y Ve

S

* Unfortunately, owing to significant subsequent events and due to 3 host
of extraneous reasons beyond the control of the company, company was
unable to execute and carry out all the necessary work for the
completion of the said project. These subsequent developments have

A/ Page 14 of 26
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repeatedly marred and adversely impacted the progress of the
company’s projects. To further add to the woes of the company, in
addition to the reasons stated above, non-acquisition of sector roads by
HUDA to enable accessibility to the various corners of the project,
forceful unauthorised occupation of certain parcels by some farmers
coupled with other regular obstructions and impediments beyond the
control of the company have resulted in the company being unable to
deliver.

X. Apart from the above, the progress of the construction of the project was also

affected due to various other unfores?g;g;p circumstances such as:
£ 5,
4% Z2Ew

a. Unexpected introduction o tlonal Highway being NH 352 W

(herein “NH 352 W") prop@si
respondent. Under this;@nf%w ' deve

supposed to be d@eﬁ

MNP
Qrvdroads by Haryana Urban
s Vo B .
Whichy, €00k around 3 years in
i Ve

OCESS.

3
a5

¥, Gt d
Development Aughglf%y Uflé%&
completing the lan '%‘”’éﬁequisit%gﬁ%?f

p = e
4 Py & Ty .8 B
b. The Haryana Gq%eg I;i%mentﬁl%l?%alglace 1%1 %ﬁg Town and Country
Planning Departme*n‘?cg*j\n exercisejof ;oe%?eja under Section 45 (1)
kb I5H B q ;

of Gurugram Metrgd“cﬁ%iéga%% Dééve‘;%%opme gif%t Aut ’%ity Act, 2017 (GMDA

WA M Nry.y
Act) vide its Notifi%aﬁi%ﬁ%té@l 1 04%9’1%’”@%%&11{% the transfer scheme
for transferring the p’kgip.%fﬁé’gi{ggﬁffﬁl’“

0 g Athin the ambit of NH 352 W
acquired by the HUDA to CMBALS éE’ﬁ%i&aiﬁivﬁ’é‘fl”é'pmen’c and construction of NH
352 W. T B T T

c. The GMDA vide %i%lt“’q& Joié

e
%QIT

A
€d}08.09.2020%had handed over the

Wk e 4
possession of Sai(’j,«ﬁp«rgog)eer%ﬁis%si fqg%@ggﬁlguqtio;p and development of NH

352 W to the Nafighal, Highway Butiorityl bf India (NHAI). This is
showing that still the construction of NH 352 W is under process
resulting in unwanted delay in completion of project.

‘d. Further, initially, when HUDA had acquired the sector road and started
its construction, an area by 4 to 5 metres was uplifted. Before start of
the acquisition and construction process, the respondent had already
laid down the services according to the earlier sector road levels,
however due to upliftment caused by the HUDA in NH 352 W the
company has been constrained to raise and uplift the same within the
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project, which not only result in deferment of construction of project but
also attract costing to the respondent,

- Re-routing of high-tension lines passing through the lands resulting in
inevitable change in the layout plans.

That the respondent is committed to complete the development of the
project and deliver the units of the allottees as per the terms and conditions
of the BBA. That the developmental work of the said project was slightly
decelerated due to the reasons beyond the control of the respondent

Company due to the i Impact of Good arlfel»jServmes Act, 2017 [GST] which came

into force after the effect of de/%éf e on in last quarter of 2016 which

stretches its adverse effect in var strial, construction, business area

even in 2019. The respongelgzéjh?‘a oﬁ‘gge obstacle due to effect of

demonetization and 1rn}&;g‘*élﬁer§ne$ fat orof the GSQI‘%%*&;;W%%

In past few years consfift%%ﬁ?in acﬁgfggsjﬁée als ‘%‘Eﬁ) e"% hit by repeated bans
NN %eé

by the Courts/Tribunilg :*%A?%uth i
In the recent past thé%jﬁm%g
Authority, NCR (EPCA) vrdg citsl

NG

dated 25.10.2019 banned cotis £t CH GGy

pm to 6 am) from 26.10:2049
i ‘ :‘iis‘% Ay

complete ban from 1. i%l %O&%%ﬁto;%%@ﬁ%&@& kfi”ybg CA vide its notification

bearing no. R/2019/L¢53 d‘?atéémlz. Mmjg Py g‘\ A
mﬁ ‘g%j A U W % %ﬁ’
The Hon'ble Supreme Court of India vide its order dated 04.11.2019 passed

in writ petition bearing no. 13029/1985 titled as “MC Mehta vs. Union of
India” completely banned all construction activities in Delhi-NCR which
restriction was partly modified vide order dated 09.12.2019 and was
completely lifted by the Hon'ble Supreme Court vide its order dated
14.02.2020. These bans forced the migrant labourers to return to their native

towns/states/villages creating an acute shortage of labourers in the NCR
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Region. Due to the said shortage the construction activity could not resume

at full throttle even after the lifting of ban by the Hon’ble Apex Court.

Despite, after such obstacles in the construction activity and before the
normalcy could resume the entire nation was hit by the World-wide Covid-
19 pandemic. Therefore, it is safely concluded that the said delay in the
seamless execution of the project was due to genuine force majeure

circumstances and the period shall be excluded while computing the delay.

The covid-19 pandemic resulted in serious challenges to the project with no
B RNERORD
eLe @%Gyconstruction of the Project. The

SRy
Ministry of Home Affairs, GOI vider 0‘134%1‘?}:@&%@1011 dated March 24, 2020, bearing

BT ey
i :
no. 40- 3/2020 DM- I(A) e’c%g‘eﬁls égﬁtlndm was threatened with the

& d "¢ g%mpleted lockdown in the
entire country for an 1%%&11 perzloﬁdi 0 £m o daysg%ﬁif {;Ch started on March

Sy,
[ Jp

25 ,2020. By virtue of Vékl’ us subs nt no&ﬂcaﬂ&ns** the Ministry of Home

eqite

P §
ANERNYN
Affairs, GOI further extQﬁ“aed thég lo;%@kdéwg fr tlme o time and till date the
g d
same continues in some@t he o h exi for ﬁ%@toﬁb the pandemic. Various
B,

State Governments, 1nclud1ngxthé%*g&g%%£}ﬁenf of Haryana have also enforced

iy .

various strict measures, to &prevent ,arggg,;g;c including imposing curfew,
| 3’5“ . p E%%fﬁ E 3 A

AR a-;,wgif' :

*, ?%;g}) -v _.( 1
I Bl i \ [ES
lockdown, stopping g@g oommer sglal aggégl&%e%&%mg&p

activities. Pursuant to*“‘“"the issuance #of.

ing all construction

advlsrg by the GOI vide office
memorandum dated M a5 18 %{zgoé ﬁglng e)?tg}r{ﬁon of registrations of
real estate projects under the provisions of the RERA Act, 2016 due to “Force
Majeure”, the Haryana Real Estate Regulatory Authority has also extended
the registration and completion date by 6 months for all real estate projects
whose registration or completion date expired and or was supposed to

expire on or after March 25, 2020.

Therefore, the present complaint is liable to be dismissed on this ground

alone. That, it is evident that the entire case of the complainant is nothing but
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a web of lies, false and frivolous allegations made against the respondent.
That the complainant has not approached the Authority with clean hands
hence the present complaint deserves to be dismissed with heavy costs. That
itis brought to the knowledge of the Authority that the complainant is guilty

of placing untrue facts and are attempting to hide the true colour of intention

of the complainant.

Hence, the present complaint under reply is liable to be dismissed with cost

for wasting the precious time and gsources of the Authority. That the

td $E "\
&... \%? 3

to be dismissed.

Copies of all the relevant gog%xm \s

Their authenticity is not g dlspu sl

)§ i ol
the basis of these un%ﬁgputed d‘oc! umég.t‘

f%;d and placed on record.

@‘mplalnt can be decided on

%m

%SuameSSlOI’l made by the

5
3%

parties. %%f

w%“ |

Jurisdiction of the authemty

."‘ 4 ﬁg&y@ s

The authority observes % t%f}c%hﬁsgr I r}gg&as well as subject matter

&E% ¥
jurisdiction to adjudicate t}%%?esegﬂcor%plﬁalnt for the reasons given below.

AP S

E. I Territorial ]ur%s% éfg“%&_ ‘ _(
As per notification no f"l /%9§2 /Zé “1% lg CP@adated% 44124

wilda rg‘%{

and Country Planning Deﬁartment%@the jutisdictio

2017 issued by Town
Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram district. Therefore, this
authority has complete territorial jurisdiction to deal with the present

complaint.

E.Il Subject matter jurisdiction
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11. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

12.

13.

14.

F.IObjection regarding

responsible to the allottees as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder-

Section 11(4)(a)
Be responsible for all obligations, responsibilities and functions under
the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all
the apartments, plots or buildings, as the case may be, to the allottees,
or the common areas to the association of allottees or the competent
authority, as the case may be;

. L ERRETE
Section 34-Functions o%tf;e AU i't';;f" Tity:
34(f) of the Act provides to en‘i’?‘, tompliance of the obligations cast
upon the promoters, the A&%LI;@I% /3 gfl?“e real estate agents under

1 ;" 2
this Act and the rulesﬁ%@g LI0HS mac%&reunden
f‘é;’w g T ¥ %ﬁg,

So, in view of the pr(%g%g@ns quotedsabove, the authority has
P ¥ o . R Pr g e T G Sl B .
complete jurisdiction t%ié%i%mde thye%%éﬂrmﬁgmt ra;géﬁi‘;dging non-compliance of
o el 1 I L
obligations by the pro %ﬂogcer lgea\éslngggaSIi.de?qorn;p%natlon which is to be
| AP RN ER N :
decided by the adjudi%%ai’%nié “ﬁf&élceli If purSueg ' ﬁ%complalnant at a later

tage. ;
stag ‘%‘;%
Findings on the objections'raised't

deliy indicomiple io
force majeure conditions.

Th dents rai ggt?ﬁ 5&“}% t%%%ﬁag\ ﬁr ction of the project
€ respondents raised-the gontentionthattheiconsiru proj

was delayed due to force majeure conditions such as the orders of the
Hon'ble Environment Pollution (Prevention and Control Authority), Hon’ble
Supreme Court prohibiting construction in and around Delhi and the Covid-
19 pandemic among others, but all the pleas advanced in this regard are

devoid of merit,

A space buyer’s agreement dated 21.11.2014 for unit no. B-401, floor-third

court, building-4t was issued by respondent to complainant but the same
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was not executed by the complainant claiming one sided terms and raised

the issue to respondent but, was never resolved. So, the
document/receipt/provisional allotment letter/ draft agreement so issued
in favour of person can be termed as an agreement for sale. Therefore, the
due date of handing over of possession is taken from the clause of the draft
agreement and the delivery date stipulated from the delivery period in the
agreement comes out to be 21.11.2018. The events such as the orders of the

Hon’ble Environment Pollution (Preventlon and Control Authority), Hon’ble

s‘

) and around Delhi and the Covid-

p

Supreme Court prohibiting constr‘_

19 pandemic among others were e %}Fter duration of time and were not

continuous as there is a defay : sk

e g
happening after due date*ofsgwhandlg

\(:v,

record that the responddg%ﬁts haye

rgoreq than six years and even
o %
0y @&&SSlon There is nothing on

& % @%%e - %gm?;pphcatlon for grant of
P, HOR T . .
occupation cert1f1cate§ Th@ugh gp n aﬁll%?pte“‘es may:not be regular in paying
8 £ = ;

P

the amount due but wh‘etﬁ%er t%e inter estggof ?él'l‘%tfgle%@étékeholders concerned

”""..m"""’m

with the said project @:ﬁnot lag u ngz?wl le’ £o fault of some of the
allottees. Thus, the prom@)té%?‘y egﬁg ndents’ca ﬁ%t be granted any leniency
13

R e

for aforesaid reasons. It is Well%seftled:prlm%’mple that a person cannot take

R
. J y 1

N

i M« ik
As far as delay in constructl on dge g,m

benefit of his own wromg

break of Covid-19 is concerned,
’%&’H%lhbu ton Offshore Services
Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M. P (I) (Comm.) no. 88/ 2020 and

L. As 3696-3697/2020 dated 29.05.2020 has observed that:

(= 1

Hon'ble Delhi High Courtﬁlmca S&title

69. The past non-performance of the Contractor cannot be condoned due to the
COVID-19 lockdown in March 2020 in India. The Contractor was in breach since
September 2019. Opportunities were given to the Contractor to cure the same
repeatedly. Despite the same, the Contractor could not complete the Project.
The outbreak of a pandemic cannot be used as an excuse for non-performance
of a contract for which the deadlines were much before the outbreak itself.”

p
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16. The respondent was liable to complete the construction of the project and

the possession of the said unit was to be handed over by 21.11.2018 and the

- respondents are claiming benefit of lockdown which came into effect on

23.03.2020 whereas the due date of handing over of possession was prior to
orders of court and the event of outbreak of Covid-19 pandemic. Therefore,
the Authority is of the view that outbreak of a pandemic cannot be used as an

excuse for non- performance of a contract for which the deadlines were much

G. Findings on the relief soughtb \th complainant:

17.

18.

19.

GI  Direct the respondent & handayiri
A X 4
4@& ﬂa’ %’}g

G.III Thereafter, delae‘

%p&sﬁfe;gsion of the unit or in
?iél,g;@ﬁm the same project be
: ame, beshanded over to the

%Egﬁ % @ 5‘%

k

alternate direct that g siﬁ
allotted the due py&%ﬁssﬁ%ﬁ
complainant. a

" ;e A .
G.II Direct the respogdﬁiéﬁt to pay delayﬁe;g(g@posse%s%if’(‘)ﬁ charges, as he is

. g E Afoee L 15 e g Ry G
entitled for, at prescglg)ed r%a-te‘ﬁ%f%l‘pteil‘res?t(l.e.,;l‘@%’?gS% per annum as

8 I TN
per the provisiongéo%the Act, 2 é%1652 %3 3”" " Y a
S B o f Ge B BHORY i

5
p*ossgbess%\orfl% lngereg;§t b&%y p

S

R

',

monthly basis befox

aid pro rata on
e%ﬁé 10th evelly month il
handed over. AN {% | & {f

11 the possession is
. . ,% S ‘ 5 '- ﬁ; .
The above-mentioned relief 0 1. [iF g&gﬁﬁﬁ?ﬂﬁ@mﬁ F.IV are interrelated to each
other. Accordingly, the{;g?sagge aJ:e b;;e:lm%g tgk@nyp%to}%%ther for adjudication.
0dl ;
Sector 894, Gurugram{%gﬁeﬁ%ﬁ@éd’gﬁ% ‘%ﬁﬁeﬁldﬁr Fe
WA % L A" J

wiv) I
Rs. 1,68,22,765 /- and he paid a sum of Rs.51,76,742/-.
On the contrary, the respondent-builder sent a letter dated 14.01.2015 for

BRI,

LR il ? .
in&héProject “Seven Elements,

L

SR ¥ %
The complainant was é‘ﬂo@é@gm@?@lﬁﬁ%%

;ﬁé total consideration of

execution of flat buyers agreement to the complainant. But the complainants
neglected and did not sign and deliver the agreements back, Various
reminders were sent on 09.03.2015, 06.07.2015, 19.08.2015, 13.10.2015,
10.12.2015 and final reminder on 2A2.01.2016, 16.02.2016 and 03.09.2018 to
the complainants for execution of buyer agreement. After some time,

respondent again try level best by sending a copy of builder buyer again on
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14.09.2018 but the complainant did not sign the buyer agreement. The

complainant states that a one-sided buyer’s agreement was sent to the
complainant for the execution in 2014, However, the same being heavily
being lop sided in favor of the respondent, it was not signed by the
complainant. Thereafter, in 2018, the respondent-builder issued an entirely
fresh builder buyer agreement which did not specify the due date of

possession.

20. In the present complaint, the ig’kf] %ants intend to continue with the
£ ;’»"%

o\n*@charges as provided under the

project and are seeking delay g

¢ *me_»:

"@g“unable to give possession of an

'.'
i ﬁ%
wzthdraw from the

”x‘é'””‘ REET
project, he shai_llw e pazd byé ithe siprozmoter miterest for every month of
r

Ilottee d@e:%not mt

delay, till the f g EE055?ffz‘?s‘%‘-lic)Xrg%i %}f such rate as may be
prescribed.” : ! g‘ gﬁ* éﬁf 5
21. As per Clause 13 of th**e*f‘u/ ‘,' %‘%u}égr’s;a;%% ment attached with the
complaint provides for t1 g@’d%er of possession and is

reproduced below:

Ipart ment

13. Schedulzgfor‘&poﬁ}esg ;.‘ .
vy |

t&%
The developer basé%“ on zts present %élans and estlmates and subject to all
just exceptzon,mntemp%es %@ co Ietelc@ Structzon of the said
building /said bug;mggﬁsaza@aparb enrng hm ol perz@d of 48 months from
the execution of this agreement unless there shall be delay or there shall be
failure due to reasons mentloned In clause 14 to 17 & 37 or due to failure
of allottee(s) ...

22. Admissibility of delay possession charges at prescribed rate of interest:
The complainants are seeking delay possession charges at the prescribed
rate. However, proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,

interest for every month of delay, till the handing over of possession, at such
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rate as may be prescribed and it has been prescribed under rule 15 of the

rules. Rule 15 has been reproduced as under-

Rule 15, Prescribed rate of interest- [Proviso to section 12,
section 18 and sub-section (4) and subsection (7) of section 1 9]
(1) For the purpose of proviso to section 12; section 18: and sup-
sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the Stqte Bank of Indiq highest marginal cost
. Oflending rate +29..
Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such
benchmark lending rates which the State Bank of Indiq may fix from
time to time for lending to the general public.

The legislature in its wisdom in e

of the rules has determined theifpre

jed rate of interest. The rate of

gt b

ke is &1@?§gnable and if the said rule is

] I‘%in‘lf@\%z‘ practice in all the cases.

Interest so determined by thfe*f”'l‘?é%gisla

followed to award the ing%é%t g

: R
Consequently, as per W%;f@%ite of t%@c?étgfﬁ

Ank ogxmcfsi;a i.e, https://shi.co.in

¥ MCLR) 4%0n date i.e, 22.11.2024
i ; = ?gf
te%fo

%‘W
RS

the marginal cost of lending rate (i Shor
E a,:“‘:( % ¢ f ;:
1$9.10%. Accordingly, th“ig;ﬁ‘gfg%rl €
oy i
% % P { i
lending rate +2% i.e, 11% @%%

_ %%@
Rate of interest to pe 10)

et
"
R

finterest f’%ﬂl be mar inal cost of
7 5

-5 8%
‘ ﬁl%“*'iﬁnts/allottees for delay in

making payments: The dggfinxi;glon%eis%e@mégilggteﬁestg@s defined under section
e bl p w B " & o i

2(za) of the Act providés that mfgﬁggﬁegéS‘@m%%égable from the allottee

by the promoter, in cas&af defdult|sHallBe gém&uﬁl to\thé rate of interest which
WA U USRIV

the promoter shall be liable to pay the %Tﬁtee, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter or the
allottee, as the case may be.
_ Explanation, —For the purpose of this clause—
(i) the rate of interest chargeable from the allottee by the promoter,
in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default;
(i) the interest payable by the promoter to the allottee shall be from
the date the promoter received the amount or any part thereof till

the date the amount or part thereof and interest thereon is

d
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refunded, and the interest payable by the allottee to the promoter
shall be from the date the allottee defaults in payment to the
promoter till the date it is paid;”

On consideration of the circumstances, the documents, submissions made by
the parties and based on the findings of the authority regarding
contravention as per provisions of ryle 28(2), the Authority is satisfied that
the respondent is in contravention of the provisions of the Act. By virtue of
clause 13 of the unexecuted buyer agreement dated 21.11.2014, the

possession of the subject floor was to be delivered within 48 months from
g

ff{-e, the due date of handing over

P

dent has failed to handover

the date of execution of agreemen:

possession was 21.11.2018. Tha

k3

possession of the subject apagtmenttillidateof this order. Accordingly, it is
&, A i o ’%%B_»%
the failure of the respdhg; pome ﬁ@%g%lfﬂ its obligations and

I & Gy o
responsibilities as per E@%%green&%i W,@%d ovg%ﬁ%%possessmn within the
= .

stipulated period. Thg?aptkgiority issof tléré%%’nesideke%@gew that there is delay
. / |

el , %gk\%t 5 i W&
on the part of the respondent) togof er of po3sgssion of the allotted unit.
Further no OC/part Oc%hﬁﬁ%ﬁlé%eeig g ?an%éd Ezo Aﬁi%e@t Hence, this project is
to be treated as on-going Q%%]s@e@’é a@gﬁ@ﬁfe Qrovisions of the Act shall be
. ;f%wﬁﬁﬁﬁﬁ
applicable equally to the buil eraswellas.allottees.

W OE B W WS s,
During proceedings %gte% 27@“%07%&2‘%?311 ;27
~ AALL A%

counsel for the complaing%nt clarifies t%the' refund

24 respectively, the

as been sought only as

=

an alternative and othefWise,is
unit or an alternate unit along with delayed possession charges by the
résponden‘c and the same relief was also being confirmed by the complainant
present in person. The counsel for the respondent stated that they are ready

to give the possession of the unit to the complainant.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such, the allottees shall be paid, by the promoter, interest for
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every month of delay from due date of possession Le, 21.11.2018 till valid

offer of possessmn after obtaining occupation certificate from the competent
Authority or actual handing over of possession whichever is earlier, as per
section 18(1) of the Act of 2016 read with rule 15 of the rules.

F.IV. Direct the respondent to Pay Rs.50,000/- on account of legal expense,

The complainant is seeking relief w.r.t litigation expenses. Hon’ble Supreme
Court of India in civil appeal nos. 6745-6749 of 2021 titled as M/s Newtech

Promoters and Developers Pvt. Mits State of Up & Ors. (supra), has held

that an allottee is entitled to clal fisation & litigation charges under
sections 12,14,18 and section 19  be decided by the adjudicating
officer as per section 71 algd?gg ' ofmcompensatlon & litigation
expense shall be ad]udged byh ¢ 1n§ a:ié;f%@er having due regard to
the factors mentloned% 1£sectlon‘“7h"§@{am{d %’ officer has exclusive
jurisdiction to deal W%cl;%c}}e ognpg? i in re tcompensatlon & legal
expenses. %ﬁ% %«%&

Directions of the Author‘g% X

directions under sectign 3,,7 E‘%

Hence, the Authority here

cast upon the promotfer‘sﬁ%‘as Der | x;H”lf ctlggns@}@entrusted to the Authority

under Section 34(f) Ofﬁfh%ACtg. F2016:™ ™ ﬁ % ékg% A
% § AN MW g i
1. The respondent is directed to pay inter

rest to complainant against the
paid-up amount at the prescribed rate of interest ie,11.10% p.a. for
every month of delay from the due date of possession 21.11.2018 ill valid
offer of possession after obtaining occupation certificate, plus two
months or actual handing over of possession, whichever is earlier as per
proviso to section 18(1) of the Act read with rule 15 of the ryles.

ii. The complainant is directed to pay outstanding dues, if any, after

adjustment of interest for the delayed period. The respondent is directed
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to offer the possession of the allotted unit or alternate unit if the allotted
unit is not available within 30 days after obtaining dccupation certificate
from the competent authority. The complainant w.r.t. obligation
conferred upon them under section 19(10) of Act of 2016, shall take the
physical possession of the subject unit, within a period of two months of
the occupancy certificate.
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(Vijay K@érhar Goyal)

Member
Haryana Real Estate Regulatory
Authority, Gurugram
Dated: 22.11.2024
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