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BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
Complaint no. 6368 0f 2022
Date of filing: 21.09.2022
Date of order 22.11.2024
1. | Sh. Naresh Chander Gupta
2. | Smt. Rekha Gupta
R/0: - Block 1 T-408 Ashiana Nirmay Bhiwadi
Rajasthan 301019 Complainants
' L’wmﬁém@‘
M/S Landmark Apartments Pvt Ltd;_»;%
Regd. Office At: Landmark Group Landmark House
65 Sector 44 Gurugram Haryana 122'002 £ Respondent
CORAM: ; o & §§
Shri Vijay Kumar Goy . iE Member
APPEARANCE: i
Sh. Parmanand Yadav (A i Complainants
Respondent

1. The present complalnt dated | 21 09.2022 . has been filed by the

complainant/allottee ‘undér. s ctlfoni ‘31 of‘*the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana
Real Estate (Regulation and Development) Rules, 2017 (in short, the Rules)
for violation of section 11(4)(a) of the Act wherein it is inter alia prescribed
that the promoter shall be responsible for all obligations, responsibilities and
functions under the provision of the Act or the Rules and regulations made

thereunder or to the allottees as per the agreement for sale executed inter se.
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A.Unit and project related details

Complaint No. 6368 of 2022

2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

buyer’s agreement

SNo.  |Heads Information
1. | Name ofthe pro'je(':t' o “The Re51dency, at Sector-103,
Gurugram
2. | Nature Opr‘O]eCt ' Group Housmg Colony
3_. o PrOJectarea 10.868 acres
4. |RERA ~ registered/not | Not registered
registered
5. | DTPC License no. 33 of 2011 dated 19.04.2011 valid
upto 15.04.2026
6. Name of licensee Basic Developers Pvt. Ltd. and 2
others
7. | Dateof application 05.05.2011
(page no. 36 of complalnt)
8. | Provisional allotment letter 18.01.2013 N
(Page no. 30 of complalnt)
9. | Date of execution of Apartment | 28.11.2013- -

(page no. 32 of complalnt)

10. Unit no. 1146, 14t floor, Block-B
(page no. 36 of cornplalnt)
11. Unit area admeasuring 1710 sq. ft.
(Page no. 36 of complaint)
12 Possession clause 10.1 Schedule for Possession of

the said Apartment

The Developer/Company based on
its present plans and estimates and
subject to all just exceptions,
contemplates to complete
construction of the said
Building/said Apartment within a
period of Four years (48 Months)
from the date of execution of this

Agreement unless there shall be
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delay or there shall be failure due to
reasons mentioned in Clauses 11.1,
11.2, 11.3 and Clause 41 or due to
failure of Intending Allottee(s) to |
pay in time the price of the said
Apartment along with other charges
and dues in accordance with the
schedule of payments given in
Annexure F or as per the demands
raised by the Developer/Company
from time to time or any failure on
the part of the Intending Allottee(s)
to abide by all or any of the terms or
conditions of this Agreement. The
Intending Allottee(s) agrees and
undertakes that the company shall
be entitled for a period of six months
for the purpose of fit outs and a
further period of six months on
account of grace over and above the
period more particularly specified
here-in-above.

(Emphasis Applied)

13.

Due date of possession

28.11.2018

(calculated from the date of
agreement plus grace period of 12
months allowed)

14.

Total Sale Consideration

382,46,300/-
(as per BBA on page no. 41 of
complaint)

15.

Total amount paid by the
complainants

%60,47,550/- + X2,68,725/- (service
tax)

(as per calculation sheet on page no.
76 of complaint)

16.

Offer of possession

11.12.2018
(page no. 47 of reply)

17.

Occupation certificate

25.09.2020 .

(page no. 49-B of the reply)
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B.Facts of the complaint:

3. The complainants have made the following submissions: -

I. That the complainants applied for booking in a residential unit in the
group housing colony having an area ad measuring 1710 Sq. Ft
approximately in the project of the respondent Landmark The Residency
located at Sector 103 Gurugram, Haryana and paid a sum of amount Rs,

5,98,500/-as registration /booking amount.

g payment was made on

3

th {bo@km

ask ssued on 18.01.2013, the
Toticsue @%% ot signed only on
as issued, %%& got sig y

conaﬁglgratlge%%of Rsi *’2,46,300/-.During the

gix

5 Mgg, %

; ?k:«
constituting about 50%%§hembaseépmce an"a 5*@%95/ fthe Edc.
T

III. That the buyer’s agreement 1ncludzedmm¥aﬁ1tenance and club membership

et

charges and the com .La»l '
é%
plan. According to clay

handing over possessmm O | § tlis’ 48 months from the
execution of the builder buyer agreement. The respondent has promised to

hand over possession of the unit Maximum by 28.11.2017.

IV. That That the complainants has paid a total sum of Rs 63,16,275/-
constituting about more than 75% of the total sale consideration but the
respondent did not apprise about the timely progress of the project and the
project is still incomplete. The respondent failed to hand over the physical

possession of the unit as per the clause no 10.1 of the builder buyer
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agreement despite the receipt of more than 75% of the total sale price from

the complainants.

V. That the respondent issued letter of intimation for possession to the
‘complainant without obtaining the necessary legal permissions like
occupation certificate from the concerned departments and the apartment
and building was far from completion and was not in a habitable condition.
The respondent again issued the letter for payment of outstanding dues to

the complalnant at the exorbltanwgrat

Q«?f 18% p.a. on the outstanding
)g*“»\ 8 ¥4

cessary permissions from the

ar

%ﬁ;é

ot

g the progress of the project. The

" "‘M%
»«\Q&ijf p*@ssessmn and the present

Js

complainants objected t%the%

one and telephonlcallyglnqum“ed “%%@@@gecm% to arrange the visit of

F: 5;3 WW "0 ’@%&
the complainants to the%go]ect site but%lf{ the%epugpe and valid concerns
i : Ay | ﬁg
onideaffears. Il in. |

of the complainants fell,%? 0]

'x‘

VL. That the complalnantsggw'

‘@ y
% o ; ”,Qo
even at that time the occuparfcytc%“rﬁﬁ% .f6t the tower was not shown to

PIIR PR

the complainants despitg rg,q%gef‘ﬁ'f’“rf‘g for thedsan

nUL ) %%m v%%
totally in habitable byf th “complalnantsm‘%nd they protested for the same

593«

N ; g-wm , -smrq

that despite receipt @fmhug ‘3 amwt fr@m@th%cemplalnants and having
spent so much time since bookmg of the unit, the project is still incomplete.
The complainants noticed the ongoing construction activities in the

building premises and the unit was far away from human habitation.

VII. That the complainants wrote various emails dated 25.03.2022, 25.05.2022
and 21.06.2022 to the respondent apprising about the short coming in the

unit and again requested to show the occupancy certificate but till date

A
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occupancy certificate has not been shown to the complainants and the

project is incomplete.

VIII. That the respondent even without responding to the just and genuine
request of the complainants about the necessary permissions from the
concerned department again raised demand letter dated 18.08.2022
demanding exorbitant amount of Rs 50,59,981 from the complainants

making demands for various heads which are totally illegal and unjustified.

IX. That the respondent issued affl’rgtlsrﬁ%en for possession on 11.12.2018

5%

,‘.
g?gateﬁg&or% Tower-A and the EWS

a ';_,referenfcedﬂ% ‘%,,m memo no. ZP-

0, (Page No. 49B to 49D

i
— ¢
[

w@;&g‘jﬁam«w&
74

Py
2wl
e F
Q)
[y
('D

of the reply filed b%

4 T g TRy,
13 v i3
3 3
% H
?& ] f

certificate was apphed e“‘i‘"g the |

@,«
yate

g that no occupation

ffn which the apartment

%«:

s
=<
Lezmacr
Y
=y @
‘Q\ ‘ “ﬁ%m
.
%%
"\«%xsy"’

d' and e

AN

¢
existence and therefore the cdn:tenti%%%fsé%s‘ed by the respondent company

that it took more th'?“?hf%l }{gé%al‘

of the complainant is SThuS

o

day the same is not in

&
occupation certificate®to* e r s

application for grant @f}@éc satggl @ei"%if%ca’ce? %ﬁ led by the respondent

LY LY

company on 23.04.2019 are not tenable as regards the case of the

complainants.

X. That the respondent has also falsely and frivolously stated that the unit of
the complainants is ready and complete in all respects and the respondent
has also offered possession to the complainant due to lack of OC for Tower-
B of the said project. In the month of March 2022, during a site visit, the

complainants observed the unit and building premises were incomplete
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and not habitable and there were even no lifts. Despite requests, the

respondent company failed to provide a copy of the occupation certificate.

XI. That the fespondent has failed to construct the club, along with its

facilities, which were to be provided to the complainants at the time of

possession. Despite the incomplete construction of the club, the respondent

has charged the complainants, the club fees. Such charges were to be

applicable only upon the club's full completion and readiness for use in a

habitable condition.

II.

111

IV.

VL

gte;;%gf actual delivery of

i

Celipation certificate and

3
i

”glﬁarges or club charges
or any other charges as the construction activity is still going on and
the apartment is not in habitable condition and not to charge holding
charges from the complainants.

Direct the respondent to béar the cost of GST as the apartment is in
pre GST booking.

Direct the respondent to justify the exorbitant increase in pfice of the

flat.
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5. On the date of hearing, the authority explained to the respondent/promoter
about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the Act to plead guilty or not to plead guilty.

D.Reply by the respondent :

6. The respondent has contested the complaint on the following grounds:

L. That the complainants applied for the allotment of an apartment having
an approximate super area admeasuring (1710 sq. feet) developed by

M/s Landmark Apartments Jtivate Limited in “Landmark the

Residency”, Sector 103, Guruggam Fhie’buyers agreement was executed

between the parties on 28.11, 2,1@’13,@W1’@ch basic sale price of Rs. 62,85,

#EW;%W}\ %‘ i%itf
000/, PLC of Rs. 6, 84,600/ " §§‘hg% tges of Rs. 12,77,300/- and

fgg o %%‘ e (?

%{;ﬁ? A . LR M
II. That a demand notjoe®was issyed t

r%m,

was forthcoming f%oi@ ‘then

%

Duser
A

T As

The respondent vide 1 tt%r dat

D,
(@)

SRR

=

. %
payment of the dués with a?‘"p 1sszemt@ makeéthe‘%%subsequent payments

S P Em)
on time. Thatitis E)ertlnent tojﬁmkentlo#n hi

RngysH “x., Sy Rt Y b
failed to make any payment post 2014.

g, 1)

h"a@t}"c;;he complainants have

[Il. That thereafter vide letter dated 11.12.2018 an intimation regarding the
possession of the units was issued to the complainants, Through the
said intimation, the respondent requested the complainant to clear its
pending dues and contact the office of the respondent for the final
formalities of the handover broces‘s. However, the complainants did not

come forward to make any further payment or contact the office of the
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respondent for taking possession of the allotted unit. Thereafter
reminder 04.09.2019 was also sent to the complainants for clearance of
the outstanding dues in order to enable the respondent to expedite the
handover process of the unit but they failed to adhere to the said

request for clearance of dues and taking over of possession.

IV. That the respondent has applied for the grant of the occupation certificate
on 23.04.2019. However, the Director Town and Country Planning

Department, Haryana grante@j@”ch"e occupation certificate to the

%f%

the concerned departr‘ﬁﬁeﬁ“t

4‘” “*‘?f*“* §§§ ’z" B
respondent projec @8? after@ép 0E

occupation certifice

o

% 2 % ;?‘éw ig‘

V. That the respond’entsa %&en&% Vie r?)éu
30.09.2020, 12.11. ZXOZO‘@ @1 BEl

dues and requested%‘t &c niplainar
o, ”*‘%&“%

handover of the possessr
complainants faileagio

their unit.

A ig’w’%? 3£Wm§“% A gg ‘*@é

VI. That the respondentzeven&fthereasfter 1SS¢ues«'deman{d/ final reminder to the
complainants to make the payment vide letter dated 18.02.2022 and
also vide letter dated 16.05.2022, however in vain. The complainants
instead of taking the possession and making the payment of remaining
dues, filed a case for possession of the unit apparently with an intention
to enrich himself in an unjust manner. The unit of the complainants is
ready and fit for occupation subject to the complainants make the

payments as per the statement of account.
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VIL. That in accordance with clausel0.1 of the buyer's agreement the
possession of the unit was agreed to be handed over within a period of
48 months in addition to a grace period of one year. An intimation of
possession was sent to the complainants in the year 2018 but they had

been non responsive and has not come forward for the settlement of

dues and conclusion of the sale.

VIIL That the burden of delay caused in the grant of the occupation certificate

cannot be placed on the respon ent, Despite force majeure conditions

the respondent has completed |

i
L

agreed time limit .The respome%?‘m

notice of this Hon’bl /A%h@Mw fesyear 2020 has been a year

marked by the spyea @1 fbf céo PO 4';1415 Ry k‘%?%e% entire world and a
YA et A

nationwide lockdm/@, gvas 1mposeﬁg& gl,%gle %diﬁntry The situation has

ot bK »‘%Lbé%e to release ourselves

™

%%
9

U,
been unprecedentedgaﬁd wei:age §§t111§
15 W & gz
from the clutches ofeth?%s§pa d%méé? It i

Cu éa

bt

Sraend oyl
—
U)

ik

reason that the grant»ﬁ

'»,:@

an extent be whatever 'che»reasen%tW §
*‘mwwﬁzw%*‘wﬁ

responsible/ accountable for the;%elggéy@hat%as dgaken place in the grant
of the occupation ce z% é{a

’pondent in no case can be held

rtélfls 1y Qghe@elevantégdmpetent authorities in

AR ,m m& ‘m o

the instant case. TFie* bui}f"é“f‘s% agreement fAyds gkecuted between the
é : j w?% %Mf*&”ﬁ%%vg

parties on 28.11. 2013 The ?i‘structlen%f the project was effected on

R

account of unforeseen circumstances beyond the control of the
respondent. In the year, 2012 on the directions of the Hon'ble Supreme
Court of India, the mining activities of minor minerals (which includes
sand) was regulated. The Hon'ble Supreme Court directed framing of
modern mineral concession rules. The competent authorities took

substantial time in framing the rules and in the process the availability
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of building materials including sand which was an important raw
material for development of the said project became scarce. Further, the
respondent was faced with certain other force majeure events including
but not limited to non-availability of raw material due to various orders
of Hon'ble Punjab & Haryana High Court and National Green Tribunal
thereby regulating the mining activities, brick kilns, regulation of the
construction and development activities by the judicial authorities in
NCR on account of the environmental conditions, restrictions on usage

”%sig?’;\%
of water, etc. The National Gr“é“e‘

‘1’:

; ?%f}wnal in several cases related to
Punjab and Haryana had stayégid w'm&ng operatlons including in 0.A No.

S
171/2013, wherein V?ﬁgﬁﬁﬁdergdﬁ y 2%015 mining activities by the
£

%g : “5 ;fg%g?%% '?i%}? %f

fés‘@ate&‘o tHaryana was stayed on

e ? alia continued till the
year 2018. Slmll
passed by the Ho
Punjab and Uttar P cl H

S : ;
*;%% ; 2 . .
only made procuremen wglapaterial difficn.

Zs
T g %
‘iﬁ.l%g the -rnin‘ien«; g)peratlons were also

onal Green Tribunal in

sand/gravel exponentially. e aé él

WM
detailed aforesaid %nﬂnﬁﬁ %"’d, e%%‘n@
Ve 0, %ﬁﬂg

materials were procured at, 3 -4 tlmes the rate 'and the construction
P ;z, EX ?‘% q;-t

continued W1thout§ishglfftmg,anyuextraeﬁbsurdf”ento%;the customer. The time

taken by the respondent to develop the project is the usual time taken to

develop a project of such a large scale.

IX. That despite the intimation of possession having been offered in 2018 and
the occupation certificate has been granted on 25.09.2020, the
complainants has not come forward to take the possession. It is

submitted that the complainants by way of present complaint is
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claiming possession and other reliefs despite the fact that the

complainants has already been offered possession of the unit.

X. That the buyer’s agreement delineates the respective obligations of the
complainants as well as the respondent in case of breach of any of the

conditions specified therein, the consequences thereof,

XI. That the project of the respondent has three towers namely Tower A, B

and C as shown in the approved site plan. The respondent is developing

the instant project in phase" ¥ twgly only Tower A consisting 14

floors has been constructed sthe same occupational certificate

remaining part of t}é%%&%r

the planning stagegand shall gaé‘%?’

%
é),

2, { Uy ég
A_‘%%anifd B rgd%heﬁ:ﬁne would be clear from

\MW

“B" Thus it makes clear

; IQC%B as
f

that Tower A is fur»;%}mféég fub&dw1dggg%g}1t§f} B}l‘oc'k*"}A and B which are not

interconnected and“$he armg “alcdmition " wdll a ?‘fﬁtwo separate blocks.
iy 'Y 255%;::;,% ¥ o %% :
The fact remains sifne féhat the occupatlonal “certificate of Tower A

A

comprising 14 floor of Block A and Block B stands received.

XIV. Written submissions have been filed by the complainants and the same is

taken on record and perused further.

XV. All other averments made in the complaint were denied in toto.

7. Copies of all the relevant documents have been filed and placed on the

4
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record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made by
the parties.

E. Jurisdiction of the authority:

8. The respondent has raised a preliminary submission/ objection the authority
has no jurisdiction to entertain the present complaint. The objection of the

respondent regarding rejection of complaint on ground of jurisdiction stands

14 12.2017 issued by Town

'».‘?‘Aa
e

—
s
.‘:"
:B
Q’W

f Real Estate Regulatory

F: M ;
Authority, Gurugram S%l% be entire trict for all purpose with

e
4 U
ot

’,:wﬁémm

3 o DARRPS

e project in question is

m::.:sdym

offices situated in Gur}jﬁ%ég?‘r%mﬂl%n

e
A e
A,

D1str1ct, therefore this

”g_)‘?"i T

authority has complete te@s?z;;j Lld
complaint o

10. Section 11(4)(a) of the“

%.

prov1des

........

2 that the promoter shall be
i z ; £ &
responsible to the allgttee aé@pier greezrr'*i‘gentﬁ%g% sgale Section 11(4)(a) is

]

&

a;.

reproduced as hereunder:

Section 11
(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the allottees
as per the agreement for sale, or to the association of allottees, as the case may be, till
the conveyance of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or the competent
authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules and
regulations made thereunder.

11.So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a later

stage.

F. Findings on objections raised by the respondent
Freastiioe

12. The respondent /promoter has réused the contention that the construction

prdizaoiia oy
of the project has been delayed due to force majeure circumstances such as
/\\,,N §&4 i‘g}i! " fa x,‘

delay on part of Govt. Authorltles in grantlng approvals ban on the use of
&8 & Bl N YR

water for constructlon purposes, restriction on mlnmg due to orders passed
%“,m é? Fle™g TENY «’1 "‘!5? ’%

by the Hon'ble Supreme Court, non- avallablhty of raw material due to various
g B S H L Baw d
orders of Hon'ble Punjab and Haryana High Court and National Green

%R OB OB OB % 82 wgrs

Tribunal, Covid -19 etc. However, all the pleas advanced in this regard are
WELE 0 B 0 FAvS
devoid of merit. First of all the possession of the unit in question was to be
S o SRS S A g

offered by 28.11.2018 .Moreover,‘__ time taken in governmental clearances
cannot be attributed as reason for delay i in prOJect as the promoter is to factor

Ao FROBT

in all such procedural delays and ground reahtles whlle fixing the timelines

AT 5§ S P By B

for delivery of the pgg; ect. ﬁn%tilﬁ %‘gﬁregergﬁent“eiceﬁcuted with the buyers.
Therefore, the respondent cannot take benefit of its own wrong and the
objection of the respondent that the project was delayed due to circumstances
being force majeure stands rejected.

G.Findings on the relief sought by the complainants:

G.I Direct the respondent to pay delay penalty charges as prescribed
under RERA w.ef. 28.11.2017 upto date of actual delivery of
possession.

A/ .
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G.II Direct the respondent to deliver the possession of the unit
complete in all respects.

13. The above-mentioned reliefs sought by the complainants are taken together
being interconnected. |

14.In the present complaint, the complainants intends to continue with the
project and is seeking delay possession charges as provided under the proviso

to section 18(1) of the Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, =, ,

Provided that where an a/lottee"'. S, nt«;lhtend to withdraw from the

project, he shall be paid, by th\%@E g% 1oLl interest for every month of
delay, till the handing overs6f {7 sgess:@n at such rate as may be
prescribed.” & i § .

15. Clause 10.1 of the gga‘égbﬁ

@%ﬁ;&
possession and is repro %E?Jed belé)': -

The Developer/Company based on its present plans and estimates
and subject to_all just egcepggong, contemplates to complete
construction of the sgii Building/said ipagﬁnegt'within a period of
Four years (48 Moﬁths] from the date of execution of this Agreement
unless there shall be delay or there shall be failure due to reasons
mentioned in Clauses 11.1, 1‘%”231_”3“ and Clause 41 or-due to failure
of Intending Aligtteé[s@pa%i&ti%e the price of the said Apartment
along with other charges and dues in accordance with the schedule of
payments given in Annexure F or as per the demands raised by the
Developer/Company from time to time or any failure on the part of
the Intending Allottee(s) to abide by all or any of the terms or
conditions of this Agreement. The Intending Allottee(s) agrees and
undertakes that the company shall be entitled for a period of six
months for the purpose of fit outs and a further period of six months
on account of grace over and above the period more partzcularly
specified here-in-above.

16. Due date of handing over possession and admissibility of grace period:
As per clause 10.1 of the agreement to sell, the possession of the allotted unit
was supposed to be offered within a stipulated timeframe of 48 months plus

.
[A\/’/

-
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12 months of grace period, in case the construction is not complete within the
time frame specified. It is a matter of fact that the respondent has not
completed the project in which the allotted unit is situated and has not
obtained the occupation certificate by November 2017. Accordingly, in the
present case the grace period of 12 months is allowed. Therefore, the due date
of possession comes out to be 28.11.2018.
17. Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 proyldes that where an allottee does not

intend to withdraw from the <pr@
»&"

Rule 15. Prescrzbed rate of terest- rovlso to section 12,

section 18 ahd sub-sectlop,ig%) and sgbse(;?tlwy ( 7) of section 19]

(1)  For 1:heé*@“punvosei of proviso to seatzon%l%;sectlon 18; and sub-

sections [4)L “{a%d; NE 7] | of% sectzzon% 19»? the inferest at the rate

prescribed” s gall b"é‘e;xth@e State gan §0f Indla mghest marginal cost of
| i ;

lending rate +20/%% !
e StategBa%@af I:?{dla marginal cost of

Provided that % %%%sm@*téza

lending rate (MCLRJ> f?*np?: m;swuse,mgshall be replaced by such
benchmark lending rateSam WW@,,State Bank of India may fix from
time to time, for Iendmg to\the generalﬁfg@ubhc i
18. The legislature in 1ts‘fwgsd 'n the Suborlhnatex ”“-;glslatlon under rule 15 of

YN kY P Vy

the rules has determined the pg;éescrlél;)&ed rate Qf 1nterest The rate of interest

#

so determined by the* {aglslat%uire 1§,gr§eas.@n§i"__l% andgflfgthe said rule is followed

to award the interest, it will ensure uniform practice in all the cases.

19. Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e,, 22.11.2024 is
9.10%. Accordingly, the prescribed rate of interest will be marginal cost of
lending rate +2%i.e., 11.10%.

20. The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottees by the
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promoter, in case of default, shall be equal to the rate of interest which the |
promoter shall be liable to pay the allottees, in case of default. The relevant

section is reproduced below:

“(za) "interest" means the rates of interest payable by the promoter
or the allottees, as the case may be.

Explanation. —For the purpose of this clause—

(1) the rate of interest chargeable from the allottees by the
promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottees, in case of
default;

(ii)  the interest payable by .bige promoter to the allottees shall be
from the date the prom )t o %j

till the date the amountyy

refunded, and the interest % i

shall be ﬁom the date@»’*’the. *I’I@
at t%zs aldl

by the allottees to the promoter
tees%defaults in payment to the

fgo@ the complainant shall be

charged at the prescrlbed“rate i. evv-f'*l,, : ,(19 gby tﬁg ?g?ondent/ promoter which .
o 4

Fi
is the same as is b%;EI

g granted%t@ th% complaiiniant in case of delayed

E)
pOSSESSlOl’l Charges %
)

&

A

*%%
allottees are entitled for délay.

22.Now the question fo

f{fgter valid and lawful offer of

ptib becatise

RS e f»*;a\wxv

possession, the llablhtj‘f‘”mc'i‘f p T,,fm"‘?d“é’lgayed ffe”r of possession comes to

o o 71
‘w}gé VAR B §

é .
an end. On the other hand ifthe p% seSsion is not'valid and lawful, the liability

””i’ﬁ}w
wmw

of promoter continues till valid offer is made and allottee remains entitled to
receive interest for the delay caused in handing over valid possession. The
authority is of considered view that a valid offer of possession must have

following components:

i. Possession must be offered after obtaining occupation certificate;

ii. The subject unit should be in a habitable condition;
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iii. The possession should not be accompanied by unreasonable

additional demands.

24. 1t is observed that in the preeent case in hand the respondent offered the
possession of the subject unit on 11.12.2018 without obtaining occupation
certificate as the same was obtained from the competent Authority on
25.09.2020. Hence, at the outset the said offer of possession failed to fulfil the
first and foremost criteria of the valid offer of possession. Hence, the same
cannot be regarded as a valid offer :; =f§i:)©ssesswn

&5
25. As per the documents availab

obtained on 25.09.2020. Addltlonx’; el wffer of possession was made to the

i f }mﬁé’r&l;ﬁvaﬂable at page 51 of reply.

Therefore the offer of g St essmn‘@d g2
mifév - *x:u.i}m CrTEY

4‘.

uthorglty IS satlsfledgg%hat the respondent is in

% “’%@Z& 3 &
made by both the parties; th %

wil 0L o
e%%n%el 1i(4 -?é(a) @fv"” tﬁge fs?fl\ct by not handing over
g%“ w ’V&’};w&‘%'z e
ey, G , r-,;,
possession by the due date as%pe S

contravention of the §

;jectwapartment was to be delivered
= m,é DYV,
within 48 months from thegda&gge of "exgcutln%gjgm agreement. For the reasons

Sy s >

T PN Cha TR L

quoted above, the due gm%;ce o%f és oss 1onzgls to sbé%calculated from the date of

i i ?‘ % B
‘-mﬁé) 'ws,j ; % 4 W%%
execution of buyer’s agreement 1e 28 11. 2013. Therefore the due date of

;*‘? é'@

A

possession is calculated from the date of execution of buyer’s agreement and
the said time period of 48 months expired on 28.11.2017. As far as grace
period of 12 months is concerned,.the same is allowed for the reasons quoted
above. Therefore, the due date of handing over possession is 28.11.2018.
27.The respondent has obtained ‘the occupation certificate on 25.09.2020.

Copies of the same have been ﬁ)lac:ed on record. The authority is of the
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considered view that there is delay on the part of the respondent to offer
physical possession of the allotted unit to the complainants as per the terms
and conditions of the buyer’s agreement dated 28.11.2013 executed between
the parties. It is the failure on part of the promoter to fulfil its obligations and
responsibilities as per the buyer’s agreement dated 28.11.2013 to hand over
the possession within the stipulated period.

28. Section 19(10) of the Act obligates fhe allottee to take possession of the
subject unit within 2 months from the e date of receipt of occupation certificate.

*s' q}%" .
In the present complalnt theé%c% 0

;;espondent offered the possession of

Y
|,

nl}%on 12.11.2020. So, it can be said

that the complainants @ar?f}%@to ;@ut t«h’é gccupation certlflcate only

4 %}%@
upon the date of offerggaffp 0SSESSIoN. “’Rherefé%eféﬁl% the interest of natural
justice, the complalnagﬁg%s oulds b S8 iy . time from the date of offer
éﬁé % 45% " Y T
of possession. This %gvmm ! S is .being given to the
complainants keepmgﬂn\;@n “‘%i&d ithay intimation of possession
. % %%33‘”} R 5 : E i y
practically he has to a???an"’%téfg%&mﬁﬁfz&ﬁ@.&;@g&i@f@f;’S and requisite documents
%%%; %“;; igr g %\f‘a:ﬁf !
including but not limited to 1nspect1®n oPthe rnpletely finished unit but this
o M, &5 g%*ﬁm%% gy ;}«\?m :

is subject to that the u%lt%helnghan@ed ovier: S|
g& Yo NAS WS LV 5%
in habitable condition. éflt S further qléa;rlfle%dbghat the delay possession charges

essfbfit%l Ee 28.11.2018 till the date of
offer of possession (12.11.2020) plus two months_l.e., 12.01.2021 or till actual

me of taking possession is

?ﬁi

W

shall be payable from thefdue datem fPoss

handover of possession whichever is earlier.

29. Accordingly, the non-compliance of the maﬁdate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent is
established. As such the complainants are entitled to delay possession charges
at rate of the prescribed interest @ 11.10% pa wef ie, 28.11.2018 till
12.01.2021 i.e., expiry of 2 months from the date of offer of possession

A/’ Page 19 of 23



Complaint No. 6368 of 2022

(12.11.2020) or till actual handover of possession whichever is earlier; as per
provisions of section 18(1) of the Act read with rule 15 of the Rules,

30. The respondent is also directed to héndover the possession of the allotted
unit complete in a]l aspects as per specifications of buyer’s agreement within

60 days from date of this orderi.e 22.11.2024.

G.III Direct the respondent to provide copy of occupation certificate
and completion certificate of the project.

31.In the present complaint the Occupation certificate has been obtained by the

(4) The promgteisi
§

GEX ¢ POROd T e ¢ e :
QccUpancy certificate,_or_both, as applicable, from the relevant
S8 F B om o 1 W ATF
competent authority as per locg
O VA

In force and to make jr available to the allbttées individually or to the
R L % 4 S

[ laws or other laws for the time being

e P

2 Py g
g, W Ab:;’:f:’ i

association of allottees, as the case may be.

L

S
G.IV Direct the resp@n%enggénoi; ‘tggg levy m@j»ntgg‘lance charges or club

charges or any @,éth;%r ﬁﬁarg agsgwi:éh Lruction activity is still
- A A j3i) =y =
going on and thé*apaftnient ie not‘inthabitable condition and not

to charge holdil%;g”‘“"é*hérgé”s‘f;gfgoin”f}i*egé‘ffbm'pléizinénts.

el ATR A A o AL = da? 20 DU
32. Maintenance Charges’-{Té %@twp%gaansa?aateisfundfe\%ésiectlon 11 (4) (d) that the

developer will be responsible for providing and maintaining the essential
Services, on reasonable charges, till the taking over of the maintenance of the

broject by the association of the allottees. Clayse 14.1, 14.4 of the buyer

agreement provides the clause for maintenance charges.
33. However, the respondent shall not demand the advance maintenance

charges for more than one (1) year from the allottee even in those cases
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wherein no specific clause has been prescribed in the agreement or where the

AMC has been demanded for more than one (1) year

34.Club Membership Charges - Perusal of case file itself reveals that club

membership charges amounting-to Rs.2,00,000/- were payable by the
complainants. This understanding was explicitly agreed upon between the
parties as specified in clause 1.5 of the apartment buyer agreement.

35. However, the Authority in Complamt Case no. 4031 of 2019 titled as
“Varun Gupta vs Emaar MGF Land

e
N

Limited” decided on 12_.08.2021, had

period of around 6 months the %%dez

amenity shall be disch ar edﬁ’bsw omp:
Y Y p‘%

conditions stipulated gﬁ%&@%‘g bullderebuyeris ag%f%en%
building is yet to be gzcezns ' -
u

completion of the cl

charges though it would be
delayed. Also, holdln%i%;h

any point of time even afte m ‘ as per law settled by the

?X
388912020 dated 14.12.2020

GST as the apartment is

2 -
"
¢§3 P
w;
o} S
"p"f T feoprtd

Hon’ble Supreme Count»rln?env

G.VDirect the respondent to bear the cost o
in pre GST booking,
37.1t is important to note that the possession of the subject unit was required

to be delivered by 28.11.2018 and the incidence of GST came into operation
thereafter on 01.07.2017. The authority is of view that the due date of
possession is after 01.07.2017 i.e. date of coming into force of GST, the builder
is entitled for charging GST w.e.f. 01.07.2017. The promoter shall charge GST
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3

from the allottees where the same was leviable, at the applicable rate, if they
have not opted for composition scheme subject to furnishing of such proof of

bayments and relevant details.

G.VI Direct the respondent to justify the exorbitant increase in price
of the flat.

38. The complainants in their relief sought, requested the respondent to justify
the increase in the price of the unit. However, no supporting documentation

has been provided in this regard. Therefore, no directions to this effect is

given. The respondent is directed to charge strictly in terms of builder buyer

Ny 6 I At g S
RS G

agreement and no amount shall be demanded which is not part of the said
iR

g

agreement.

H.Directions of the Authorik :

T

7 of the Act ;gﬁgnsure \

4h

.k N

3

paid-up amount at the préseribes

month of delay on th

; €xpiry of 2 months from the

SEH

date of offer of s;)o;sgesszlg)lg?.
\%@exwf‘ﬁa %«“«wﬁg i %\k L

e R B 4 ¥

possession whichever is earlier as per proVisions of section 18(1) of the Act

020)", ok till actual handover of

read with rule 15 of the rules and section 19(10) of the Act.
ii. The complainants are directed to pay outstanding dues, if any, after
adjustment of interest for the delayed period and after clearing all the

outstanding dues, if any, the respondent shall handover the possession of
the allotted unit.

A
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ili. The respondent is directed to handover the possession of the allotted unit
complete in all aspects as per specifications of buyer’s agreement within 60

days from date of this order i.e 22.11.2024.

iv. The rate of interest chargeable from the allottee by the promoter, in case of

default shall be charged at the prescribed rate ie, 11.10% by the

respondent/promoter which is the same rate of interest which the

promoter shall be liable to pay the allottees, in case of default ie., the

delayed possession charges as per. sectlon 2[za] of the Act.

Vi.

Vii.

L

pAlOR

5
St

~
:

:
T o ——C

Y,

14 12.2020.

\i
40. Complaint stands dlsposed of%

%&‘ ,%?’ )

41. File be consigned to@regslst

V.- = >
Dated: 22.11.2024 Vijay Kifnar Goyal

Member
Haryana Real Estate
Regulatory Authority,
Gurugram
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