€ m GURU@R AM Complaint No. 133 of 2024
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Complaint no. 1 133 0f2024
Complaint filedon : 16.01.2024
Date of order : 25.10.2024

Uma Chandernain Qberoi

R/o0: - Farmhouse No. 9, Kapashera Estate, Kapashera,
South West Delhi-110037 | Complainant

Versus

1. BPTP Limited,

Sector 76, Farldabad 1@%@0 ‘ Respondents
CORAM: Fix

Shri Vijay Kumar Goyaﬁl e Member
APPEARANCE: Ve %%

Shri. Sukhbir Yadav, (Ad i;; 0, | Complainant
Sh. Harshit Batra, (Advocate) «<§ v, Respondents

1. The present complaln_jh ainants/allottees under

Bﬁ s
,’ES

section 31 of the Real Estdte (Reg’gjgﬂ

§‘ me & .

] gprlg,l? nt) Act, 2016 (in short,

w6 4

4lY Estate (Regulation and

%

the Act) read with rule”28“of ‘the’ Haf
Development) Rules, 2017 (in short, the Rules) for violation of section 11(4)(a)
of the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all obligations, responsibilities and functions as provided under
the provision of the Act or the Rules and regulations made there under or to
the allottees as per the agreement for sale executed inter se.

A.Unit and project related details
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2. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

| any, have been detailed in the following tabular form:

S. No. Particulars Details
1. Name of the project Centra One, Sector-61, Gurugram
2. Nature of the project Commercial Colony
Area of project 3.675 acres
3. RERA Registered/ not | Registered vide registration no. 28 of 2023
registered datengO 01.2023
4, | License no.and Vahdlty {ﬁ }3@7 dated 17.12.2007, valid upto

5. Unit no.

6. Unit area admeasg%ng

7. Date of allo%nen‘iy

Parklands § p—
4
ot

Date of allot Wg

‘%

e X
Centra One %%g

8. Date of space buy 5% {12:2008
agreement for  BPTP, {®smmms®
Centra One “‘“g? % §§‘%

L 2%Rabsession L A

2.1 P he@P@ssesszoﬁ offthe said premises shall
f’l&ﬁ %egta’éaveu?“&dg to gbe delivered to the
Intending purchaser by 31st December,
2011..7

[Page 50 of complaint]
10. .| Due date of possession 31.12.2011

[as per possession clause in the draft of
space buyer’s agreement.|

11. | Total sale consideration Rs.71,01,857/-

[page 39 of complaint]
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Amount paid by the Rs.70,00,000/-
complainant

[as per letter of receipt received by
respondent confirming amount paid by
complainant at page 83 of complainant]

13. Occupation certificate | 09.10.2018
/Completion certificate

[as per R-2 at pg.27 of reply]‘

14. | Offer of possession 19.11.2018
[Ann. R-2 at pg. 29 of reply] J

Facts of the complaint

: f&%%
T"P‘;\* BIE Sitads

That all three respondents i.e., BP Anjali Promoters and Developers

towards the complainant and th€.pre "
Sl il
Sector - 61, Gurugram. ¢,

%..“...g“(”’ L5
S A <4

respondents i.e., for bookin ntial p@o%ect being developed by
the respondents in the pam saﬁe-.gl in Faridabad. Thereafter,

%’g’;wg

IS Fang

%

A %gndents and being relying on
representation & assurances oPthe respon t(s), the complainant booked a

“Pﬁ%klands" for a total sale

consideration of Rs.71,’0§fl,’@‘5"€7“/ -, and )on;"" “ 6.6@6, the complainant applied
| VAR D AN A
for the booking by making @%@wwgg%s%,%o%ooo /- through cheque

bearing no. 991099 dated 25.06.2006.

That on 15.07.2006, respondents issued the allotment letter in favour of the
complainant confirming the allotment of plot no. R-03, admeasuring 503 sq.
yds. in- the project «parklands” situated in Faridabad for a total sale
consideration of Rs. 71,01;857/-. It is pertinent to mention here that the
respondents acknowledged the payment of Rs.70,00,000/- made by the

complainant against the said plot in the said allotment letter.
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iv. Thereafter, the complainant kept on asking for the execution of the BBA and

possession as well, however, the respondent BPTP Ltd. had scrapped or
sbandoned the said project i.e, the «parklands”. Thereafter, the complainant
asked for the refund of the paid amount along with interest, but the respondent
BPTP Ltd. showed its inability to refund the amount and gave an offer to the
complainant that the respondent would adjust the amount paid by the
complainant against plot no. R-03, admeasuring 503 sq. yds. in the project
«parklands” situated in Faridabad into some other projects of the respondents.

It is pertinent to mention here £hs

.complalnant had no other option,
therefore, under the compelling } 1

- accept the offer of the respongie:t. il

v. Thatin 2008, the respondeﬁ%ﬁg&i‘lﬂ

on the 14t floor sﬁuateggi%‘ he “Centtd { W;{ pr@g@t of the respondent which

I
is situated at Sector- 61;§(§§r§ugra?¢1@ ient o{%ﬂﬁ"g Ifégl €h 1 1 vestment made by the
complainant. It is pertin&ntio Mmen jatith %%i
ItAS %?

is Rs.69,35,884 /- and the %&\mp
@%‘ :

- therefore, not a single pennyls§

vi. Thaton 15.12.2008, the respondent:se t@tw ?‘é&:fjes of BBA with respect to the

unit allotted to the comﬁ%aganﬁ .e. \au?i@ft no 30% y L MOfl%for signing purposes and

Vi

asked them to return th;é%séﬁr’he af’é%r 51 nlng I’ﬁs pe%tment to mention here that

;,A& %%s

the complainant sentpal -;lgwg@tﬁh%cap&; fhe E%BA after signing to the

respondents. But, the respondent party has not prov1ded the executed copy of
the BBA to the complainant till date. That, the complainant is relying on the
copy of BBA which she received for signing and due date of possession as per
the possession clause viz. clause no. 2 of the said copy of BBA was 31
December 2011, however, the respondents have failed to deliver the unit of the

complainant on or before the due date of possession after receiving more than

}/&/ 100% of total consideration.
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et s

That the respondent on 04.10.2011 sent a letter having the subject

© «Confirmation for the lease of your Unit No. 014-1401 in our project Centra

One, Gurgaon, Haryana” to the complainant. That that the resp ondent asked in
the said letter that whether the complainant wishes to lease out her unit i.e,,
unit no. 0T-1401 or not.

That the complainant asked the respondents several times to provide a copy of
the executed BBA, however, the respondents never paid any heed to the
complainant and did not provide a copy of the executed BBA. Respondents sent

@ ﬁﬁ%

Ovthe complainant with respect to her

(_;nsl,r@;cl?@n It is further germane to
levant correspondence

of executed BBA, copy

m‘ ;
*“f
o 4&%@»

correspondence was bemg madé agal
]

of account was 1ssued“ag%£

arbitrarily changed the unit of the cornplamant and never gave any intimation
sbout the same to the complainant. In addition to this, the said statement of
account issued by the respondents clearly shows that the total cost of the unit
is Rs.68,60,193/-, the respondents called in total a sum of Rs.68,62,384/- and
the complainant has made a payment of Rs.70,00,00/- . Furthermore, a credit
balance of Rs.1,37,616/- is due on part to the builder, and the complainant has

no dues to be paid.
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~ That the complainant several times asked the respondents/builders to give

justification for the change of unit, however, the respondents never provided
any justification or reason to the complainant. That despite various telephonic
conversations and personal visits made by the complainant, the respondent
never even bothered to give a reasonable excuse for their misconduct,
therefore, on 03.06.2016, the complainant sent a letter to the respondents and
raised her grievances about the change of unit and execution of BBA.
Furthermore, the complainant requested the respondents to make a refund of

her investment.

ot listen to thexz\cornp alt kept on sendmg further

%3% e E i=
correspondence agalns% ﬁ%ﬁ no| 5 5 10 ginsi%&wf §§ %}14-1401.
Thereafter, on 22.08.20 é%’%@ ;enés s:%gmt%;gi“@ émail to the complainant

NO=E:E ﬁSO%ﬁT‘tls relevant to note here that
in the said email, the respondengg%vaecknowledged the payment of
- dﬁ%i%n the said email, the
respondents have cooked"—'u’p a”%ﬁr about he“exécution of BBA that the
complainant had colle@g;gds the gwlBé fﬁ&n&?th\ f%ﬁ %Ef the respondents and

thereafter, she did not send back the copy of BBA with other requisite

documents. That the respondents have made an effort cunningly to hide their
own wrong and misconduct by cooking up a false and fake story. It is reiterated
here that the complainant had sent the signed copies of BBA along with other
requisite documents 8 years ago from the date of the said email so that BBA
with respect to her unit can be executed. Moreover, it is obvious and self-

understood that why would an allottee take such an action as mentioned by the
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respondents in their email. That several emails /letters were exchanged inter-

se the complainant and respondents pertaining to the grievances raised by the
complainant. |

xili. - Thatthe respondents sent a letter to the complainant in which the respondents

confirmed the booking amount paid in respect to the unit of the complainant in

project Centra One. It is crucial to note here that the said letter does not have

- any date and details of the unit against which the complainant paid a sum of

Rs.70,00,000/-. That when the complainant over and over again enquired
-

about the change of her unit, then g
1401 and 015-1501, both are the
error, and 015-1501 is situat :@1*‘»‘"‘6@?1% 1 S

xiv. That on 19.11.2018, afteresﬁgf%ugg

@rdents confirmed that unit no. 014-

its and it was just a typographic

respondent finally issue élin rof
& |
said offer of possessi@% iis nothin, [ f paper loaded with
unreasonable and il%iﬁ%l% defgrl tter contains several
¥
~ unreasonable demands iﬁgﬁr v lectrlflcatlon and STP
‘%
Charges” of Rs.2,15, 978/%“ development charges of
Rs.1,51,680/-, electrification and*SiE: A'f Rs. 2,15,978/-, GST and other

...... P
charges such as fire flgﬁmg c%rge% l%’a

;;ew]gee

the said offer of possessmn 'und ""Fl‘“re “1gtiing Charges” of Rs.79,474/-
‘el

and “Fire Fighting and%w%& ac 4;u%¥]g@§ %rges %gl%s?% 456 /-etc. Moreover,

the respondents increased the super area of the unit by 42 sq. ft. without any

Iev1ed twice in Annexure-A of

justification (The original super area was 964 sq. ft. and the revised super area
is 1006 sq. ft.). That the offer of possession contains illegal and unjustifiable
demands, therefore not tenable in the eyes of the law, moreover, the
Respondents asked for the execution of indemnity cum undertaking from the
complainant. It is germane to mention that the contents of the indemnity cum

{&v undertaking are arbitrary and one-sided favoring the respondents. It is highly
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pertinent to mention here that the Respondents asked for the execution of

indemnity deed cum undertakings, which are against the provision of law and
contains arbitrary clauses.

That the complainan‘t paid several visits to the project site and the sales office
of the respondents with her family to enquire about the possession of her unit,
and also, made several telephonic communications, however, office bearers of
the respondent/builder kept on giving the lame excuses and never gave any
satisfactory response. That despite several efforts made by the complainant,
she never got any information w1th§h§%r§%t’ig®the possession of her unit, hence

all efforts went in vain.

That on 10.01.2019, the respondents en inder notice-I for the payment

of the demand being rais éﬁ;%yb}% dent: %{'espect to the illegal and
AN i

unacceptable offer of # ’sessm‘gwém ed 1, in the name of the

de % d of Rs.12,42,033 /- in
.

nd reasonable demand,

g {é: or tﬁ@ period starting from
)\

01.04.2022 to 30.06. 502‘@*%}1 t’ the responsejgzz‘%%have not given valid
possession to the compla*méigtﬁ %aééfeﬁof;emt}%:%%@r%pléﬁam is not liable to pay
the maintenance charges for the mentioned period in the said invoice.

That the complainant made several phone calls and visited several times to the
office of the respondents, requested to give justification for the increase in the
area & unjustifiable demands raised by them in their offer of possession of the
original unit i.e. 014-1401 along with the Indemnity Bond cum undertaking,

The cofnplainant also requested to withdraw the unjustified demands but all
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many emails were exchang dfiétw@e
| %% 1]
for the same. That if unith no 01z

’f GURUGRAM Complaint No. 133 of 2024
wmu )

went in vain, and till now the respondents have not offered the possession of

the complainant’s unit as per the law and the same is not valid.

That it has been 15 years since the booking of the complainant’s unit in Centra
One, and it is saddening that the complainant has no requisite document with
respect to her unit bearing no. 014-1401 such as BBA and valid offer of
possession despite paying a huge amount of Rs.70,00, 000/- that too in a single
installment. Therefore, the complainant has made up her mind to withdraw

from the project of the respondent in 2016 and get a refund of her investment

if the respondents do not prov1 Z

simple words, the complainant wi

14t floor only which was allott‘”w to

“x,,@%‘
T Y

her with all the requ i &1%% Mocum

the complainant sent an

@’

application form, Allot nient Lettery
- i

‘ }s‘s of"‘”}’ie"”nit/offlce no.014—1401
i th@*a%dg; Xl @%di%

That the main grievance of the complainant in the present complaint is that

—y A A

M

and delayed possessmnchar%ges fQ

despite the complainant has paid more than 100% of the actual cost of the flat
and is ready and willing to pay the remaining amount (justified) (if any), the
respondents party have failed to execute the BBA and deliver the possession of
office /unit on promised time.

That the cause of action for the present complaint arose in August 2008, when

~ aunit/office in lieu of the adjustment of the investment of the complainant was
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allotted to the complainant in the project Centra One. The cause of action
further arose in December 2008, when the buyer agreement containing unfair
and unreasonable terms was, for the first time, forced upon the Allottee. The
cause of action again arose in June 2016 when the respondents changed the
unit of the complainant arbitrarily and the cause of action again arose on
various occasions, including on August 2016, November 2018, January 2019,
April 2021, May 2022, October 2023, and on many times till date, when the

protests were lodged with the respondents party about its failure to deliver the

project and asked for the refund of

time.
That as per section 11 (4 ,
% ) ,l:’, & %
obligation towards allofe%ﬁﬁ g%?ﬁié‘f the RERA Act, 2016, the
promoter is liable to rgi%f}g the%gu ogng with interest to the

allottees of an apartmefagﬁi31 bui
statement, etc. and as en sectio
to pay compensatlon to

the allottees of a Unit, bulldlng, or%px@]%cf foxr“?‘“& elay or failure in handlng over

of such possession as per th‘e t:nms W%?

19 (4) of the RERA Act. 2016 t 1€ P10 oterls e t1t1 d 6 a refund of the amount

paid along with 1nterest%&§ 1
That the present complaint is not for seeklng compensation, without prejudice,

complainant reserves the right to file a complaint to Adjudicating Officer for

compensation.

C. Relief sought by the complainants:

4. The complainants have sought the relief as mentioned below:
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L Dlrect the respondents to refund Rs.70,00,000 /- amount paid to the
respondent, along with the interest at the prescribed rate, from the date
of payment till the realization.

5 On the date of hearing, the Authority explained to the respondents /promoter

sbout the contravention as alleged to have been committed in relation to
section 11(4) (a) of the Act.
Reply by the respondents:

The respondents have contested the complaint on the following grounds:

That the complainant is estoppedtbg' *"'%*%"‘éown acts, conduct, acquiescence,
laches, omissions, etc. from flhn{"‘

segent complaint. At the outset, it is

submitted that the name of the#eS]
P
the array of parties as respcgaen’g««;ﬁ;&%ﬁ 1055, are jn(at a party to the application

" form and the allotmeptdletter. Moreover, ‘Eelk%fs are sought by the

TN e

complainant against res”‘p@ndent no, 1 andﬁ%% H\é(—;nce’gi ﬁh@mame of respondent no.

1 and 3 shall be deleted E%él% the éart%é@“s fg 3§
That the complainant beljﬁ%% %ﬁé’gstéd ir thgl‘e r%ﬁgg@i@t ﬁ plots of the respondent
known under the name and?% ”E‘%\, of; “%?ARKgﬁngg%}ﬁg

N mmﬁw 4 ﬁ

of the plot in the above- noted pr eject mggz’@he?respondent no.1. Pursuant thereof,

W
i
’;%’?r"m

MM
S
=
m
é
"CS
-

g«s&

o
7

155
FaRosey
RS

<

d applied for the purchase

P

ds., was allotted to the

complainant. b
That after the allotment ofﬁthesisals %M;ot mJave gm;;%%the complainant, then she
requested for the change in the project. That the bonafide of the respondent
no.1 is pertinent to note at this stage that the respondent no.1, without any
protest or demur accepted the said request of the complainant.

That thereafter, the funds of the complainant infused in the project “Parklands”
was transferred to the new unit of the complainant. The complainant via
application form in the project of respondent no.2, known under the name and

style of “CENTRA ONE” (hereafter referred to as “project”). That pursuant
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thereof, the complainant was allotted a tentative unit bearing no. 014-1401,

14% floor (hereafter referred to as “unit”).

.- At this stage, it is imperative to note that as per the clauses of the application

form, the unit of the complainant was tentative in nature and the final unit shall

be determined after the receipt of the occupation certificate.

That it is imperative to note that prior to the purchase of the said unit in
question, the complainant had conducted extensive research with respect to
the project and only after being completely satisfied with regards to the

development and construction statfi§ @s b ‘:e/u me, had willingly and voluntarily

had made an 1ndependent deCISIO% - urchase of the unit.

on 11.12.2008 for the e %%ﬁtmn of&w% Wu% but the; Eespondent no.2 had, till

date did not receive the 1gned cop,l agre 15;1’ i};%from the complainant.

tween the parties, the

. i mes |
That in the absence o ggaang ag:

?ﬁ

relationships between th by the application form

and allotment letter ex enkthe”paitied. At the outset, it must be

E C

|

form and allotment Letter”ex%em%ugc s%(zigpegt?v\feven thep

payable to the respondent no.2 was agreed upon by the parties via the said

I ndltlons of the apphcatlon
\ £

arties. Moreover, the amount
application form and allotment letter and mutual understanding between the
parties.

That the construction of the unit was hampered due to and was subject to the
happening of the circumstances and other circumstances beyond the control

of the company, the benefit of which is bound to be given to the respondent no.2.

At this stage, it is categorical to note that the respondent no.2 was faced with
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certain force majeure events including but not limited to non-availability of raw

material due to various orders of Hon’'ble Punjab & Haryana High Court and
National Green Tribunal thereby regulating the mining activities, brick kilns,
regulation of the construction and development activities by the judicial
authorities in NCR on account of the environmental conditions, restrictions on
usage of water, etc. It is pertinent to state that the National Green Tribunal in
several cases related to Punjab and Haryana had stayed mining operations
including in 0.A No. 171/2013, wherein vide Order dated 2.11.2015 mining

‘%;é%ml; cts by the state of Haryana was

time taken by the Respond

taken to develop a proj e%t ;

?ﬁﬁ%

, yuey %ar%% ‘Cost implications of the
aforementioned circumstances on the complainants and demanding the prices
only as and when the construction was being done. It is to be noted that the
development and implementation of the said project have been hindered on
account of several orders/directions passed by various
authorities/forums/courts, before passing of the subjective due date of offer of
possession. They have been delineated hereinbelow:

1. | Date of Order: 07.04.2015,
Period of Restriction: 7th of April, 2015 to 6th of May, 2015
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Days affected: 30 days

Directions:

National Green Tribunal had directed that old diesel vehicles (heavy or light)
more than 10 years old would not be permitted to ply on the roads of NCR, Delhi.
It has further been directed by virtue of the aforesaid order that all the
registration authorities in the State of Haryana, UP and NCT Delhi would not
register any diesel vehicles more than 10 years old and would also file the list
of vehicles before the tribunal and provide the same to the police and other
concerned authorities.

Comments: -
The aforesaid ban affected the su ply of raw materials as most of the
contractors/building material %supg { d diesel vehicles more than 10
years old. The order had abrup?ly Sto p @1 movement of diesel vehicles more
than 10 years old which are com mit @xnl”d in construction activity. The order

2. | Date of Order: 19.07.204% 4
Period of Restrictiofiz=hLIt
given to this effect. § 7 ‘g o
Days affected: 30 da% ’ 4 "
Directions: Natlon;%%% %“IgTIg%buz alin O§§A 0. 5{%; g%%
stone crushers be pelgmltte% to OF erite | les ftgg%goperate consent from the
State Pollution Contro\T%B%%r ,§n bb] 0 ¢’concerned authorities and
have the Environment é%léarz%ﬁ@é e y "&ht Authority.
Comments: The directions of NGW b1g blow to the real estate sector as
the construction actlvf@% %a’%‘%;ioreq%ﬁixrwé Velg%roduced from the stone
crushers. The reduced su .@ﬁgfggr%e%%lrﬁ 1 fffeoted the supply and price
of ready mix concrete,required.for constructio tivities.

(L A SIIAN S
3. | Date of Order: 8th NGv 2016 " ™ ™= ~= I ¥4 w v

Period of Restriction: 8t Nov, 2016 to 15th Nov, 2016
Days affected: 7 days

Directions: National Green Tribunal had directed all brick kilns operating

in NCR, Delhi would be prohibited from working for a period of 2016 one week
from the date of one week from the date of passing of the order. It had also been
directed that no construction activity would be permitted for a period of one
week from the date of order.

Comments: The bar imposed by Tribunal was absolute. The order had
completely stopped construction activity.
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Days affected: 90 days

Date of Order: 7% Nov, 2017
Period of Restriction: Till date the order has not been vacated

Directions: Environment Pollution (Prevention and Control Authority) had
directed to the closure of all brick kilns, stones crushers, hot mix plants, etc.
with effect from 7th Nov 2017 till further notice.

Comments: The bar for the closure of stone crushers simply put an end to the

construction activity as in the absence of crushed stones and bricks carrying on

of construction were simply not feasible. The respondent eventually ended up

locating alternatives with the inte :tf*@)fexpedltlously concluding construction

activities but the previous perj@ds a4 s was consumed in doing so. The

said period ought to be excludedﬁ\i utmg the alleged delay attributed
© I

to the Respondent by the Comfa?» iHANLSEIt is pertinent to mention that the

aforesaid bar stands in force‘*#%g ' 1ng§br1@k kilns till date is evident from

Date of Order: 9t Ng¥;

Days affected: 9 dayss: . .
% T Y
Directions: Nationag sipassed (18 shid order dated 9t Nov,
i% k@ §§ s B
2017 completely proh: %? ég cantying 0%1 of cor jgtructlon by any person,
private, or governmenff rityiin gtillégth%r;‘%%f it date of hearing. (17th of

Nov, 2017). By virtue o tﬁ%?ﬁ%d 0 ?del% Néél‘ %fo‘ﬁ“ﬁ permitted the competition

of interior finishing/ 1ntem%o%%@5 f‘%"@fégp%‘]”e afsLhe order dated 9t Nov, 17 was
vacated vide order dated 17t owl%@ ?

Comments: On acc%urﬁ t, of: Rassm?é%o ‘aforesand order, no construction
activity could have bezﬁle“g“ﬁ’lkyﬁma%ed U ﬁbmﬁéml%{espondent Accordingly,
construction activity has been.completely stopped du fng this period

(| 19| (o

=" Total days’ “%W’""”‘wl66‘§Da};"sgs v g

xiii. That from the facts indicated above and documents appended, it is

comprehensively established that a period of 166 days were consumed on

account of circumstances beyond the power and control of the respondent no.Z,

owing to the passing of orders by the statutory authorities. All the

circumstances stated hereinabove come within the meaning of force majeure,

as stated above. Thus, the respondent no.2 has been prevented by

circumstances beyond its power and control from undertaking the
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implementation of the project during the time period indicated above and

therefore the same is not to be taken into reckoning while computing the period
of completion of construction as has been provided in the agreement.

That all these circumstances come within the purview of the force majeure
clause and hence allow a reasonable time to the respondent-builder. That it
must also be noted that the respondent no.2 had the right to suspend the
construction of the project upon happening of circumstances beyond the
control of the complainants, however, despite all the hardships faced by the

respondent no.2, the respondezg'@f}(f&\ suspend the construction and

managed to keep the Project afloatf h7all the adversities.

Furthermore, it is categorical ﬁ@%ﬁ teit heconstructlon of the project was

x@"’%
‘f

a~m@nt»s by the complainant. That

also subjected to timely paﬁ%em@s
‘@’ SAipnntive @
it needs to be categorlf:g’all%gnoted ,S;;%’“:ét@f;mdevelopment of the unit and the

=

Yt

W«

egy de&e

7
|

project as a whole is la %ﬁlﬁh%nent of the allottees in

E

[l
wi‘;

dependent on the tlmely%payna
A

failed to do. et
i ;Wm%
That despite the occurrence of t%e@f@rﬁcegm&a]eure circumstances the respondent

no.2 has duly fulfilled 1t%6blﬁgatlf®n m‘z%tlr@%lynnel’%%and after completing the

;@;W% g‘ 3! ﬁg;

completion of the project, “"had app iedfor the o“*&ﬁéupancy certificate on

RID) ‘ \R
21.05.2018 and has atgalne%d thekgccj%mgpcgmﬁcate on 09.10.2018, after

which, the offer of possession was duly made to the complainant on 19.11.2018,
i.e., before the expiry of due date of offer of possession. Moreover, after the
completion of the project and duly receipt of the occupancy certificate the final
unit allotted to the complainant was 015/1501 on 15 Floor, admeasuring
1006 sq. ft.

That at this stage, it is pertinent to mention here that offer of possession dated

19.11.2018 provided to the complainant by the respondent no.2 was a valid
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offer of possession as the same was 1s]sued after the receipt of the occupancy

certificate. |

It is imperative to note that the corr%1p1ainant delayed in remitting the due
instalment on time due to which Varibus demands and reminder letters were
also issued in favour of the complainants. That the bonafide of the respondent
no. 2 is imperative to note that even though the respondent no.2 was not under
an obligation to remind the complainant regarding the due instalment, the

respondent no.2 sent various demands and reminder letters in order to inform

{Panti ”ul@ Vy, Date
1. *%g,%st%gé‘g 12.05.2010
2. i §§ 5’ Paymen’@'RequestLeéﬁer% 29.07.2011
3. '=h | PayfentRefuest Lefter | | 01.08.2011
g%%g% gygg el e
4, QU2 ; ctter / 02.08.2011
5, ; e 01.11.2011
6. 08.12.2011
7. 07.07.2012
8. é% 10.01.2019
R ‘”‘*‘*érf"i“i‘h‘*é”‘é“?‘Letter‘ 14.02.2019
f*m ,mg NN AR 8
10. 83,77 LJ | {Refhinder euteR, | \/ ] | 21.05.2019
11. - Termination Letter 20.11.2023

That the complainant failed to fulfil their obligations of payment of the
instalments against the total sales consideration of the unit and hence, the
complainant cannot be allowed to take benefit of her own wrong and the

present complaintis thus liable to be dismissed with costs on this ground alone.
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At this stage, it is pertinent to note that all the demands raised by the

respondent no.2 were as per the agreed terms and conditions of the application
form and allotment letter executed betWeen the parties.

That upon the non-payment by thﬁe complainant, the complainant was
considered under default, and upon t;he failure of the complainant to rectify
their default, the respondent no.2 was lf;eft with no other option but to terminate
the unit of the complainant. i

That, itis evident from the above-menﬁioned submissions that the complainant

stood in the event of default for ndti

0N
A

the unit, non- execution of sale dg

Accordingly, the respondent noﬁfhad d g

oy

opportunities were given f0<the Elo)

A

aéncggfmal ;%1@.? e Wa%otlce%%mpayment of outstanding

the reminder notices

amount, however, the oolalnantwa}gain%?ﬂ’i‘mgly

ol i

'a%%%f'{foluntarﬂy chose to not

”_._ %

: o -
’ély, a v%éiti %’Ef@ rm Ere than five years from

rectify the same, and cdn% er § L waitil .
” “%g ARNNp/T
the offer of possession lettf& e gesgaon%iem; no.Z wassconstrained to terminate
‘NN %@»

the allotment of the unit héveomplai

x

ysissuing the termination letter

)i

7%

‘“’%
‘g% lm%t of the unit of the

ght, tltled interest, charge or
% éa ot rnent of the unit of the
complainant, solely due to the default of the cornplainant, the respondent no.2
is well within their right to forfeit the earnest amount along the delayed
payment interest till the date of termination and other non-refundable amount
including brokerage charges, processing fees, any monetary benefit given to
the purchaser and the statutory dues paid against the unit.
Thatthe right of the respondent no.2 to validly cancel /terminate the unit arises
from the model RERA agreement which recognizes the default of the allottee
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and the forfeiture of the interest on the delayed payments upon cancellation of

the unit in case of default of the allottee.

xxviii. That after the termination of the agreement, no right or lien of the eomplainant
exists in the said unit and the builder-buyer relationship between the parties
came to an end. That after the said termination, there is no locus of the
complainant to approach the Authority.

xxix.  That ‘no person should be granted the benefit of their own wrong’ is a settled
principle of law, and is squarely apphcable in the present case, where the

default of the complalnant had led¢EoNh

<% ‘5‘1_;-'

xxxi. Tthe present complaint are

‘Bnduct of the respondent

no.2, no delay in the ¢on: caceful possession had

already been offered to%% e of cause of action and

Q. %?é?s

the frivolous complaint filéd by ”"é%»:e@ﬁ’smfp? ial;ZI;}@ hlS complaint is bound be

gt )
2
D

%%
(@]

dismissed with costs in favor of thedespondetits. Hence, the present complaint

£

authenticity is notin dlspute Hence the complalnt can be decided on the basis

of theses undisputed documents.

E. Jurisdiction of the authority

9.The Authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.

E.L Territorial jurisdiction

i&/ Page 19 of 27
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@?B

10. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Town and

11.

12.

13.

Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District, therefore this authority
has complete territorial jurisdiction to deal with the present complaint.

E.IL Subject matter jurisdiction

reproduced as hereunder:

Section 11

; E’L,g,_ %,

B fod

(4) The promoter shall- %%%y
(a) be responsible for g?ﬂ%b igationsirespensib '%é%%d functions under the

provisions of this Ae%é%‘the rule”“‘%’“ﬁd@fgﬁlatzons made thereunder or to the

allottees as per the agfre ggnent for sale on%ﬁ*the assq?czatzoﬁp of allottees, as the

- he s
case may be, till the com/eyanee of ol thegapartme t%plots or buildings, as

the case may be, to i?he d lottees g?r thze common areas to the association of

¥ s

ﬁa&@“

%

allottees or the comg%gé“f%nt%@;ut% 5 rﬁ eg
So, in view of the provisig @s\f@ a’bove the Authority has

%*%%’%f,_f

complete jurisdiction to decid€

ardlng non- comphance of

by the adjudicating Offlr%‘f
% : £RR, w .. :)!,' .
Further, the Authority has Ig ihi,tch in p;%gc dmg w1th the complaint and to
L 3

grant a relief of refund ‘i thempﬁesegggs atteryiy wgwgg%f the judgement passed

by the Hon’ble Apex Court in Newtech Promoters and Developers Private
Limited Vs State of U.P. and Ors. (Supra) and reiterated in case of M/s Sana
Realtors Private Limited & other Vs Union of India & others SLP (Civil) No.
13005 of 2020 decided on 12.05.2022wherein it has been laid down as under:

“96, From the scheme of the Act of which a detailed reference has been made and
taking note of power of adjudication delineated with the regulatory authority
and adjudicating officer, what finally culls out is that although the Act indicates
the distinct expressions like ‘refund’, ‘interest’, ‘penalty’ and ‘compensation’, a
conjoint reading of Sections 18 and 19 clearly manifests that when it comes to
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refund of the amount, and interest on the refund amount, or directing payment
of interest for delayed delivery of possession, or penalty and interest thereon, it
is the regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question of seeking
the relief of adjudging compensation and interest thereon under Sections 12, 14,
18 and 19, the adjudicating officer exclusively has the power to determine,
keeping in view the collective reading of Section 71 read with Section 72 of the
Act. if the adjudication under Sections 12, 14, 18 and 19 other than compensation
as envisaged, if extended to the adjudicating officer as prayed that, in our view,
may intend to expand the ambit and scope of the powers and functions of the
adjudicating officer under Section 71 and that would be against the mandate of

the Act 2016.”

Court in the cases mentioned a Authority has the jurisdiction to
entertain a complaint seeking refun mount and interest on the refund
amount. ”‘

F. Findings on the objectionsg‘f;;ia byt 5’“ fidents:

/4

F.I Objection regarding delgjy%‘%p ég_feomp%%&’i' o

majeure conditions. %ﬁﬁ@ g |
15. The respondents raise%&’%%%e%onte“ﬁ i
delayed due to force m%éjg;% :ﬁ"@a g

&g?n&n of project due to force

con%s{c% -iction of the project was
j\

N §
stk ei%}é”lgders of the Hon'ble NGT
' ﬁc%gol Authority) prohibiting

8y

leas advanced in this regard

-

'S

and Environment Pollutie

x o MR,
i SRS
3 YR
S

are devoid of merit.

28 AT ©
16. An space buyer'’s agree%e%g&a oy % Q?& - unigno. 014-1401, 14" floor
was issued by respondent. to ico: mplaimantyandsthe same was signed by the
. Ll 1 %g%w% ;;@&ai“%ﬁg
complainant, but was~ not" executed | by the” ‘respondent. So, the

document/receipt/provisional allotment letter/ draft agreement so issued in
favour of person can be termed as én agreement for sale. Therefore, the due
date of handing over of possessioh is taken from the clause of the draft
agreement and the delivery date stipulated in the agreement is 31s¢ December
2011. The events such as and various orders by NGT and Environment
ﬂ/ Pollution (Prevention and Control Authority) in view of weather condition of

Delhi NCR region, were for a shorter duration of time and were not continuous
Page 21 of 27
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as there is a delay of more than five years and even happening after due date of

handing over of possession. The respondent has received the occupation
. certificate/competition certificate of the commercial bu1ld1ng from Ground
floor to 14t floor, on 09.10.2018, which is seven years after the due date of
- possessioni.e, 31.12.2011. Thus, the promoter-respondents cannot be granted
any leniency for aforesaid reasons. It is well settled principle that a person
cannot take benefit of his own wrongs.

17. The respondents were liable to complete the construction of the project and

% prior to these orders.
sed by the Hon’ble NGT

U hor1ty) cannot be used

not excluded while calculating theﬁdela 1n-e sfndmg over possession.

G. Findings on the relief sought by the complainants

G.I. Direct the respond%n % %o Fefuna R OW%O%OO% amount paid to the
‘respondent, along w1ﬁ”imthe§1nterest§§$?@ thie pnescrlbed rate, from the date of
payment till the realization. u&jﬁ ‘%f WV

18. Inthe present complaint, the complainants intend to WlthdI‘aW from the project
and are seeking refund of the amount paid by them in respect of subject unit
W“ along with interest as provided under section 12. The relevant portion of

Section 12 is reproduced hereunder:

Section 12: Obligations of promoter regarding veracity of the
advertisement or prospectus:
Where any person makes an advance or d deposit on the basis of the
information contained in the notice advertisement or prospectus, or on the
basis of any model apartment, plot, or building, as the case may be, and sustains
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ahy loss or damage by reason of any incorrect, false statement included therein,
he shall be compensated by the promoter in the manner as provided under this
Act:

Provided that if the person affected by such incorrect, false statement contained
in the notice, advertisement, or prospectus, or the model apartment, plot, or
building, as the case may be, intends to withdraw from the proposed project, he
shall be returned his entire investment along with interest at such rate as may
be prescribed and the compensation in the manner provided under this Act.

«Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building. -

(a) in accordance with the terms:of
be, duly completed by the d’&itsﬁ%ﬁ

(b) due to discontinuance of
suspension or revocation of &
reason,
he shall be liable on’

gt |
heaareement for sale or, as the case ma
%g‘@%ﬂ\ f Y

ed-therein; or
©ss as a developer on dccount of
Stration under this Act or for any other

tteesnin case the allottee wishes
) Fphy s b o g

to withdraw frotg LIe" proj, iiprejudice to any other remedy
available, to returi’ the amountreceivedyby-him in respect of that
apartment, plotzbuilding¥astthe ‘caSe may, be with interest at such

rate as may besprescribed jn thissbeRalf mc@dmg’%compensatlon in the

Qi
&

manner as proféi;féd%nde ¥t izsgAéﬁé E g i f% %
Provided that W?%rg%%r@w;aglloéftee giéloe. 'n%' ’%&t" withdraw from the
project, he shaﬁgb%g’%aa;gg, b%g thg%pr%’y @oevery month of delay,
till the handing oyer.efthe possession,iat sugh, itedas may be prescribed.
(Emphasis supplied) %&z& é B A ‘Ag

19. Initially, complainant investedifithe project lands, Faridabad and paid

Rs.70,00,000/- vide ch%que no. 9910994

B ) 1 a %W a4
letter dated 1507200%%&1%%1%%%?% ah infused were later on
transferred to Centra Ogne@;ecﬁo#?, , Gurugram and uméit bearing no.014-1401

e d 049

was allotted vide all%3‘13§%frtf;§ etter daté 8%@@8 (allotment date as
mentioned by complainant and th objected by the respondent as recorded
during proceedings dated 27.09.20224). Counsel for complainant further states
that two copies of SBA partially signed at two pages by the complainant were
sent to respondent but the same was never executed by the
respondent. Complaint vide letter dated 03.06.2016 complainant had
requested for refund and the reason for same was that the building had already

depreciated by 5 years. The due date of possession is calculated as per
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possession clause of the agreement is 315t December 2011. Further, vide offer

of possession was made on 19.11.2018, where unit was changes from 014-
1401 on fourteen floor area admeasuring 1000 sq. ft. to 015-1501 on fifteen
floor area admeasuring 1006 sq. ft. and charges of PLC were demanded along
with other charges. Counsel for respondent, states that the unit allotted is
same, it's that 13® floor is missing i.e., the unit no. changes to 15t floor.
However, it is on 14t floor only. As per submissions made by the parties and

documents on record it is observed that at the time of offer of possession dated

19.11.2018 Preferential Locatlon/g : s»:- @LC) amounting to Rs.5,80,965 /

20.

the stage of possessmn

hence, the unit bearlng no. 0@1%5 1 ”O‘j; indoffer Qféﬁ%”“ssessmn cannot be treated as

BBV

Q@ dsag"alleged by the respondent in his

submissions. It is pertmenﬁto’ nen

ﬁgjﬁéssiéy s

& thia at even after a passage of

allottd unitno.014-1401 has

more than 13 years the fror bf
e RinY Talp'
not been made to the aliwttee by‘ﬁtshg&rewg

‘gjsypromoter The Authority is

of the view that the allottee cannot be expected to wait endlessly for taking
possession of the unit which is allotted to them and for which they have paid a
considerable amount of money towards the sale consideration. Further, the
Authority observes that unit was unilaterally changed from 014-1401 on
fourteen floor area admeasuring 1000 sq. ft. to 015-1501 on fifteen floor on
fifteen floor area admeasuring 1006 sq. ft. and charges of PLC amounting to

@/ Rs.5,80,965/- were demanded along with other charges. Document placed on
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record ascertain that occupation certificate was received on 09.10.2018 is for

ground floor to 14t floor. In view of the above-mentioned facts, the promoter
is liable to return and entire investment along with interest to the allottees of
an apartment, building, or project for giving any incorrect, false statement, etc.
in view of the section 12 of the Act, 2016 due to change in unit and area the
allottee intends to withdraw from the project and are well within the right to
do the same in view of section 18(1) of the Act, 2016 |

21.. The Hon'ble Supreme Court of India in the cases of Newtech Promoters and

Developers Private Limited Vs Statev of EU»P and Ors. (supra) reiterated in

N %
E: . ? g;

the promoter fails toiggz
time stipulated unde’?”’ié

or stay orders of the%o;u-r?%Tn@una& Wi, zch%;;i
the allottee/home buyer t‘idze pg?romote%"g is i
amount on demand w1th§; t rate.
including compensation Iheth

that if the allottee does not wzshi;o mv??iﬂ'th';‘
for interest for the perlod of déTay
prescribed.” ' ?ﬁﬁx :

22. That the document pla%edlgo

% ssessz@’?ﬁiBTt eapartr_(len )
t?ermsm@fthe agreement' gardless of unforeseen events

y not attributable to

d, by the State Government
d:'r the Act with the provzso

received on 09.10. 20%&8%153% f@r;mgnéound* b 1A
03.06.2016 requested “the respondents for réfund of amount paid along with
interest vide letter dated 03.06.2016. The said refund request was made after
five years from the due date of possession i.e., 31.12.2011, but before
obtaining occupation certificate and before offer of possession made on
19.11.2018 for the changed unit bearing no. 015-1501 on 15% floor with PLC
charges,which were not part of earlier allotment conditions.

/&/23 Admissibility of refund along with prescribed rate of interest: The

complainants are seeking refund the amount paid by them along with interest
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24. Thelegislature in its wisdom in the s

& S o
25. Consequently, as per we?i;sﬂl_tg fith

26. The promoter is responsib ¢ bl
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prescribed rate of interest as providecil under rule 15 of the rules. Rule 15 has
been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18; and sub-sections (4)
and (7) of section 19, the “interest at the rate prescribed” shall be the State
Bank of India highest marginal cost of lending rate +2%.:

Provided that in case the State'Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending
rates which the State Bank of India:may fix from time to time for lending
to the general public. ‘

25

.

of rule 15 of the rules, has deterniig;

i

ie7prescribed rate of interest. The rate

of interest so determined by the leg

Al

followed to award the intergs;gg;i;f?

b

marginal cost of lendlrgg@r&azpé (in Short, MC

. ;f,g e : - ﬁg%: ’

9.10%. Accordingly, thegpriescribed! Taf
| b E £
% 4 & 4 #

lending rate +2% i.e., 11

]
4]

4
4
£

i

men

ot

%"’% .
thereunder or to the allottees as(pme%r d

e
T
o

The promoter has failei%to e possession of the unit

allotted in accordance \éylththe ter S ofs»agreem : nt olggsale or duly completed
by the date specified t%*;?%igh&Acedfpc lﬁigrfi?,éie p Offff()g?lter is liable to pay the
allottees, as they wish to withdraw from the project, without prejudice to any
other remedy available, to return the amount received in respect of the unit

with interest at such rate as may be prescribed.

27. Accordingly, the non-compliance of thie r%nandate contained in section 11(4)(a)

read with section 18(1) of the Act on the part of the respondents are

established. As such, the complainants are entitled to refund of the entire .
amount paid by them at the prescribed rate of interest i.e, @ 11.10% p.a. (the
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State Bank of India highest marginal cost of lending rate (MCLR) applicable as

on date +29%) as prescribed under rule 15 of the Haryana Real Estate
(Regulation and Development) Rules, 2017 from the date of each payment
(herein date of each payment is date on which funds were transferred for
allotment in Centra One i.e., 14.08.2008) till the actual date of refund of the
amount within the timelines provided in rule 16 of the Haryana Rules 2017
ibid.

H. Directions of the authority

by the complainan g

prescribed under r

14.08.2008 (date on;vg%h;kch%unds V\gere a 'ferred for allotment in Centra
%V & ""
One) till the date of reahzatf@

%%g%? =
ii. A period of 90 days is give @%‘to’”ﬁ*the_ respondents to comply with the

directions given in
follow.
28. Complaint stands dispc;gsesdfos :
29. File be consigned to registry.

V)~
(Vijay Kumar Goyal)
Member
Haryana Real Estate Regulatory

Authority, Gurugram
Date:25.10.2024
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