4B GURUGRAM

Complaint no. 4832 of
2021 and 23 others

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
| Date of decision: | 22,10.2024 |
| 5.No.| CaseNo, _ Case Title Appearance |
1 CR/4832/2021 Dalmia Family Office Trust Adv. Sagar Chawla
v/s _ [Complainant)
Almonds Infrabuild Private Limited Adv. Deeptanshu Jain
; [Respondent)
2 CR/4844 /2021 Dalmia Family Office Trust Adv. Sagar Chawla
I Vg4 {Complainant)
i bl e Limited
i mr-""r-':' ml&gﬂWE e Adv. Deeptanshu Jain
Rl = (Respondent) i
3 CR/1835/2021 Dalmia Eamily Dfice Trust Adv. Sagar Chawla
ah W, F \E I'.- (Complainant)
Almond abulld Private Limitad
e s ' Adv, Deeptanshy |ain
{Respondent)
4 CR/4853,/2021 _ Dalmia Family Office Trust Ady, Sagar Chawla
| = Vis (Complainant)
! nds [nfrabuoild Private Limited
'H%E" ? i i L Adv. Deeptanshu Jain
i [Respondent)
5 CR/2736/2021 | Dalmia Family Office Trust Adv. Sagar Chawla
i o V/5 ¥ {Complainant)
Almonds Infrabuild Private Limited Adv, Deeptanshy Jain
. \ (Respondent)
i CR/4848/2021 Dalmia Family Office Trust Adv. Sagar Chawla
W A W ™ [Complainant)
iTJ'“?“d-s R gupd ipmtabignad Deeptanshu Jain
; [Respondent) 1§
7 CR/4725/2021 Dalmia Family Office Trust Ady. Sagar Chawla
e A V/S {Complainant)
f i i imited
Almonds Infrabuild Private Limi Adv. Deeptanshu Jain
g (Respondent)
f CR/4833/2021 Dalmia Family Office Trust Adv, Sagar Chawla
/5 Al [Complainant]
Almonds Infrabuild Private Limited Adv. Deeptanshy Jain
_ (Respondent] |
o | CR/M734/2021 Dalmia Family Office Trust Adv. Sagar Chawla
V/s (Complainant)
Almonds Infrabuoild Private Limited _
= | Adv. Deeptanshu Jain |
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5. No. Case No. Case Title Appearance
L. 1 : [(Respondent)
[ 10 CRI4836/2021 Palmia Family Office Trust Adv. Sagar Chawla
V/s {Complainant)

Almonds infrabuild Private Limited
Adv. Deeptanshu Jain

[Respondent)
i1 CR/4737/2021 Dalmia Family Office Trust Adv. Sagar Chawla
V/S {Complainant)

Almends Infrabuild Private Limited
Adv, Deeptanshu Jain

{Respondent)
12 CR/4910,/2022 Dalmia Famljp' Office Trust Adv. Sagar Chawla |
Ci inant
Almonds Infra'hlﬂ![(ﬂ'ﬁhqhe Limited e
h uw ity Adv. Deeptanshu Jain
| e __[Respondent)
13 | CRr/483472021 Dalmia Fanily, Gffice Trlst Adv. Sagar Chawla

R 4 v&'s AR Yy (Complainant)
Almands inf'r;hu, r.i-P_'r:'va.t&leihgtt.
i - Adv. Deeptanshu Jain

| q (Respondent)
14 CR/4840/2021 || % DPalmia Famll;.r Dl’ﬁ;& Trust Adv. Sagar Chawla
E s | ' : [Complainant)
. H_-munds Lnﬂahual Frw,ate:[.[‘mited'
Adv. Deeptanshu Jain
' i A1 [Respondent)
15 CR,/4831,/2021 " ‘Dalmia Family Office Trust Adv. Sagar Chawla
L3 (Complainant)

Almonds Tnﬁ'abuli!i Fﬂfn‘ate L1.m{tEd
—— et Adv, Deeptanshu Jain

" {Respondent)
'Elalmqa Famjljr Elﬁj;e Tr'usa: Adv. Sagar Chawla
{Complainant)

16 CR/4655/2021 it

Hflmunm InFmbmFrl Privace Limited

Adv. Deeptanshu Jain
S 5 o 218/ (Respondent)
17 CR/4727,/2021 Dalmia Family Office Trust Adv, Sagar Chawla

Vs (Complainant)
Almonds Infrabuild Private Limited

Adv. Deeptanshu Jain

| | )| [Respaondent)
18 | CR/4854,/2021 Dalmia Family Office Trust Adv, Sagar Chawla

Almonds Infrabuild Private Limited
Adv. Deeplanshu |ain

V/s [Complainant)
‘ (Respondent)

19 | CR/4B42/2021 Dalmia Family Office Trust Adv. Sagar Chawla
V/S {Complainant)
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S. No. Case No. Case Title | Appearance =
Almonds Infrabulld Private Limited

Adv. Deeptanshu Jain

_ ) (Respondent) !
20 CR/4847 /2021 Dalmia Family Office Trust Adv, Sagar Chawla
V/S (Complainant)

Almonds Infrabuild Private Limited
Adv. Deeptanshu jain
= [Respondent)

21 CR/4735/2021 Dalmia Family Qfflce Trust Adv. Sagar Chawla

Vs (Complainant)
Almonds Infrabuild Private Limited

Adv. Deeptanshu Jain

_ _ (Respondent)
22 CR/4843/2021 Dalmia mej_ir EFIIEJ:E Trust Adv, Sagar Chawla

(Complainant)

Almonds Inﬁ'aﬁﬂlfﬂ Frll.-'.ﬁl:e Limited
Adv, Deeptanshu Jain

‘l

|} ) ; (Respondent) 4
23 CR/4726,/2021 Dalmia Family tll_i_ic'e Trust Adv. Sagar Chawla
Yis {Complainant)

Almonds Infrabuild Private Limiced
| b Adv. Deeptanshu Jain

i~ | [Respondent)
24 CR/4850/2021 Dalmia Family Office Trust Adv. Sagar Chawla
I V/s (Complainant)

Almonds Iu’rmhulld Private le!ted

Adv. Deeptanshu Jain

L - {Respondent) |
CORAM:
Shri Arun Kumar ¥ ] 1 Chairman
Shri Vijay Kumar Gayal | | Member
Shri Ashok Sangwan Member
Shri Sanjeev Kumar Arora ; Member

ORDER

This order shall dispose off all the 24 complaints titled as Dalmia Family Office
Trust V/s Almonds Infrabuild Pvt. Ltd. filed before this Authority under
section 31 of the Real Estate (Regulation and Development) Act, 2016
(hereinafter referred to as “the Act”) read with rule 28 of the Haryana Real
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Complaint no. 4832 of
2021 and 23 others

Estate (Regulation and Development) Rules, 2017 [hereinafter referred to as
“the Rules). That these complaints emanate from the six (6) independent sets
of transactions, having jurisdiction in Gurugram, executed inter se different
ATS group companies and the Dalmia Group entities from the year 2013 and
up to the year 2015, The said transactions can be broadly categorized under
three different categories. Since common questions of law and facts are
involved in all the below-mentioned 9 complaints which are similarly titled as
Dalmia Family Office Trust V/s 'Almands Infrabuild Pvt, Ltd., so for the
disposal of the same, the facts of cﬂmplalpt bearing no. CR/4832/2021 are
considered. The fulcrum of theissue mvnhred inall these cases pertains alleged
to failure on the part of the respnm:ient ,r' promater to deliver timely possession
of the unit in question and consequent award for delay possession charges as
per provisions of se::ts::m 18 of the Real Estate [Regu]atmn and Development)
Act, 2016. The details of all the 24 case numbers, type of agreement, and date
of execution of buyer's agreement, unit ne., unit area and total sale

consideration are given below.in thetabular form,

S.No.| Case No, Case Title Typeal |~ Dateof | UnitNo.and | Totalsale
ment | execution Area consideration
and date of admeasuring | in (Rs. Crore)
Apartment
Buyer's
_ s ﬂeemunt_ )
CR/4832 Dalmia Family Qffice Loan 17.06.2015 1171, 17h 62,500,000/
S22l Trust V/5 Almonds Agreement Floor, in
Infrabuild Private dated Tower- 1,
J Limited 15.06.2015 3150 sq. It. !
CR/4844 Dalmia Family Office Loan 17.06,2015 2072, 17h 62,500,000/
F2021 Trust V/5 Almonds Agreement Floor, in
Infrabuild Private dated Tower- 2,
Limited | 15.06.2015 | 2585sq fr. _
CR/4835 Dalmia Family Qffice Loan 17.06.2015 L2001, 2(#h 62,50,000/-
2021 Trust V/5 Almonds Agreement Floar, in
Infrabuild Private dated Tower- 1,
v ol Limited 15.06,.2015 | 3150 5q. fr.
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CR/4853

4 Dalmia Family Office Loan 17.06.2015 2201, 20 62,350,000/
/2021 Trust V /S Almonds Agreement Floor, in
[nfrabuild Private dated Tower- 2,
Limited 15.06.2015 2585 sq. fr.
5 | CR/4736 | Dalmia Family Office Loan 17.06.2015 | 1152 15 62,50,000/-
f2021 Trust V/S Almonds Agreement Floor, in
Infrabuild Private dated Tower- 1,
Limited 15.06.2015 3150 sq. fr
& CR/4548 Dalmia Family Office Loan 17.06.2015 2182, 1ms 62 50,000/
f2021 Trust V'S Almonds Agreement Floor, in
Infrabulld Private dated Tower- 2,
| Limited 15.06.2015 2585 sq. ft. _
| 7 CR/4725 Dalmia Family Office Loan 17.06.2015 1111, 110 B2, 50,000/ -
2021 Trust V/S Almonds Agregment Floor, in
Infrabuild Private £ dated [ Tower-1,
| - Limited 15.06.2015° 1 3150 sq. fi.
8 | CR/4833 | Dalmia Family Dffice o Loan 00 17.062015 | 1181, 8% 62,50,000/-
J2021 Trust ¥V/5 Almonds ﬁgregqlg*ﬂlt:. [ Floor, in
Infrabulld Private’ dated . Tower- 1,
Limited 15062015 [ 3150 sq. ft. =
5 | CR/4734 | Dalmia Family Dffice CLoan 17062015 | 1122 12% 62,50,000-
f2021 Trust V/S Almonds Agreement e | Floor, in
| Infrabuild Fl‘[}'ﬂtﬂ dated : Tawer- 1,
___ Limited., 15062015 | | - 3150 sq. . "
10 | CR/4836 | Dalmia Family Dfice Loan 17062016 | 2012, 1« 62,50,000/-
f2021 Trust ¥/5 Almonds | Agreerment : Floar, in
Infrabuild Private dated [ | Tower- 2,
Limited 15.06.2015 2585 sq. ft. :
11 | CR/4737 Dalmia Family Office . Loan 17062015 1161, 16% 6:2,50,000/-
J2021 Trust V/S Almonds: Agreement ' Floor, in
Infrabuild Private . dared Tower- 1,
Limited 15.06.2015 3150 sq, ft,
12 | CR/910/ | Dalmia Family Office /| [Loan| | 17062015 | 2191, 19" 62,50,000/-
2022 Trust /S Almonds | Agréement | Floor, in
Infrabuild Private Tdated Tower- 2,
I Limited 15.06.2015 2585 5q. it :
13 | CR/4834 | Dalmia Family Dffice Loan 17062015 1182, 18t 62, 30,000/ -
f2021 Trust V/5 Almonds Agreement Fleor, in
Infrabuild Private dated Tower- 1,
Limited 15.06.2015 3150 sq. ft.
14 | CR/4B40 Dalmia Family Dffice Loan 17.06.2015 20232, 2nd 62, 50,000/ -
J2021 Trust V/5 Almonds Agreement Floor, in
Infrabuild Private dated Tower- 2,
Limited 15.06.2015 2585 sq. it. -
15 | CR/4831 Dalmia Family Dffice Loan 17.06.2015 1171, 17m 62,50,000/-
f2021 Truest V/S Almonds Agreement Floor, in
Infrabuild Private dated Tower- 1,
| Limited 15.06.2015 3150 sq. it
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| Dalmia Family Office | Loan 17.06.2015 2211, 21n 62,50,000/- |
Trust V/S Almonds Agreement Floor, in
Infrabuild Private dated Tawer- 2,
Limited 15.06.2015 2585 sq, fi.
17 | CR/4727 |  Dalmia Family Office Loan 17.06.2015 | 1121, 170 62,50,000/-
f2021 Trust V/5 Almonds Agreement Floor, in '
[nfrabufld Private dated Tower- 1,
s Limited 15.06.2015 3150 s, ft g
1B | CR/4854 Dalmia Family Office Loan 17.06.2015 2202, 2om 62,50,000/-
f2021 | Trust V/S Almends Agreement Floor, in
Infrabuild Private dated Tower- 2,
Limited | 15.06.2015 _ 2585 s5q, fr.
19 | CR/4842 Dalmia Family Office Loan 17.06:2015 2032, 3 62,50,000,/-
#2021 Trust ¥/5 Almonds Agreemr-_fm Floor, In
Infrabuild Private a? D Tower- 2,
Limited | 15 ' __| 2585 5q.
20 | CR/4847 Dalmia Family Office “Loan' "aj‘ 1?.0&.2015 2181, 18th 62,50,000/-
f2021 Trust V/5 Almonds Agrné:mgnt. Flaar, in
Infrabuild Private : Tower- 2,
L. Limited 15.0 _ﬁ:ﬁm A | 2585 sq.fi, N
21 [ CRf4735 Dalmia Family Office “Loan . 1 17062015 1142, 14¢h 62,50,000-
f2021 Trust V/S Almands Agreement ' Floor, in
Infrabuild E‘Imﬂlﬁ dated Tower- 1,
Limitad . 15.06.2015 ; 3150 5q, fit, all
22 | CR/4843 | DPalmia Family. mﬁ:e || [Loan || 170620161 2171,17% 62,50,000,/-
J2021 Trust V/S Almends | ﬂgﬁeementj Floor, in
Infrabuild Pritste dated | Tower- 2,
Limited L5.06.2015 _ 2585 sq. i
23 | CR/4726 | Dalmia Family Office. Loan 17062015 | 1112, 11% 62,50,000-
F2021 Trust ¥/5 Almonds., +| A&rwm&n{- Floor, in
Infrabuild Private dated Tower- 1,
_ Limited 15.06.2015 3150 sq fe ]
24 | CR/4850 Lralmia Family Office Lﬂan 17.06.2015 2191, 15t 62,50,000/-
J2021 Trust V/5 Almonds Agreémeirt Floor, in
- Infrabuild Private - dated Tower- 2,
| Limited | 15062015 2585 s, fi.
[ Total Investment 15 Crore
A. Facts of the case
2. The complainant has made the following submissions:

L. That the complainant, "Dalmia Family Office Trust",
"Mridu Hari Dalmia Parivar Trust" and is a part of the "

earlier known as

Dalmia Group"

which includes Dalmia Family Office Trust and Dalmia Family Holdings

LLP.
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That the respondent tompany namely M/s Almond Infrabuild Private
Limited, is purportedly inter-alia engaged in the business of construction
and development of residential group housing projects, managed by Mr.
Getamber Anand being the director of respondent company. The
respondent company ie, M/s Almond Infrabuild Private Limited and
other ATS group companies namely ATS Infrastructure Limited, Anand
Divine Developers Private Limited, Domus Greens Private Limited and
ATS Housing Private Limited ema ﬂHHE'EtWEl}" referred to as "ATS group
companies”, '.'. f'.;;-;:_._-;.-

That from the vear 2013 and u p tﬂ me year 2015, six (6] independent sets
between different ATS group companies and the Dalmia Group entities.
The said transacunns ran be broadly categorized under three different
categories/heads: '

* Investment Transactions:
*  Flat purchase and buybaek transactions;
*  Loan Transactions;

Date Deal Dalmia | Borrower | Project | Amount | No.of
Structure Enht}r (Rs. Cr) Units
: allotted |
D3- Investment | DFOT Almond | Tourmaline | 15.15 9
Sep-13 .\ Inftabuild . ) |
a1- Investment*|"DFH-LLP | ' ATS Tourmaline | 12.75 7
Mar-14 Infrastruct
ure . .
11-Jun- | Purchase DFOT Anand Triumph 10.00 7
15 and Divine
Buyback Developer
5
11-Jun- Loan DFOT Anand Triwmph | 15.00 19
15 Divine
Developer
L g . |
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15-Jun- | Purchase DFOT | Almond | Tou rmaline |  10.00 ]
I5 and Infrabuild
Buyback _
| 15-Jun- Loan DFOT Almond | Tourmaline | 15.00 24
15 [nfrabuild |
£ | 7790 73

That separate and independent agreements were entered into between
the above-mentioned parties governing each of the above-mentioned six
(6] transactions. Each of the six transactions, included agreements having
their own terms and conditions, having no correlation with agreements of
another transaction. F :

That in and around 2015, the ?rééii_hh:ient company had approached the
complainant and informed that the respondetit company, is developing a
residential group housing project under the name "ATS Tourmaline” over
a parcel of land aﬂmeasuring_1D.4_-19_.?'5-acre_-.; in Sector-109, Gurugram,
Haryana (currently having RERA registration number as 41 of 2017). The
respondent company through its promaeter/director i.e, Mr. Getamber
Anand requested the complainant for advancing a sum of Rs.15, crores in
favour of the respondents for the purpose of development of the ahove-
mentioned project. The promoter/director of the respondent company
assured the complainant that the loan amount will be refunded by
respondent company within:a period. of forty-two (42) months from the
date of disbursement along with interest @20% per annum on the loan
amount payable on a quarterly basis,

That based on the respondent company's representations, guarantees and
assurances, the complainant agreed to disburse a sum amounting to

Rs15,00,00,000/- as secured loan to respondent company. Accordingly, a
loan agreement dated 15.06.2015, was executed between respondent
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company and the complainant. The said loan agreement inter-alia

stipulated the following mutually agreed terms between the respondent

company and the complainant.

s

"_ﬂ

As per clause 1.2 of the loan agreement, the complainant agreed to
disburse the loan amount within a period of seven (7) days from the
execution of the loan agreement.

In terms of clause 2.1, as a security towards the loan amount,
respondent company agraeﬂ I;u all-::t twenty-four (24) flats with an
aggregate area of 68,820 sqnft. in the said project on fully paid basis
to complainant. It was also agr_ead that individual allotment letters
will be issued to the El}]‘.if‘.li:l-'ﬁi];lﬁlll'll'_" flétails of the said Flats were laid
down in anngxure- C to the loan agreement,

Fertinent!}r,,;im;ler clause 2.4 of the loan agreement, it was clearly
stipulated that respondent company shall not be entitled to create
any third-party rights in the said flats prior to repayment of the loan
amount along with repayment of other amounts due to the
complainant in terms of i"hé.il:'ian aig’i'eement.

The twen tjhfﬁur (24) flats in the said project, with an aggregate area
of 68,820 sq. ft, allotted to the claimant under the loan agreement

are as follows:-

S.No | Flat No. ' Area (sq.fL.)
Wi 2012 2585
2 2022 25R5
= 2032 2585
T 2171 2585
5. 2181 [ 7585
. 2191 2585 |
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7. 2201 2585 |
: 2211 2585
9, 2172 2585
10, 2182 2585 i
1. 2192 2585
12, 2202 2585 i
3 1121 3,150
14, 1122 3,150
i 111 3,150
ECE 113 P 3,150
17. 120370 3,150
18, 11520 PG 3,150
19, BT AN [ 3,150
20, 1161 [ 3,150
2. | J ¥ S 117 3150
222 (I 117 3150
23. I} 1142 ] 3,150
RS CAYe & N ) 23is0
" TOTAL 68820 (approx.)

# Under clauses 2:2 anu:i 2.3 of rhe loan agreement, respondent
company also agreed to depﬂs'l tan undater;i cheque equivalent to the
loan amountiwith the complainant Eurther, respondent company
undertook tdﬂsimultaﬁ'eﬁus'[}r Issue'post-dated cheques in favour of
the complainant for paym ent of interest on the loan amount payable
in terms of the loan .agreerlnent as per the details set forth in
annexure D thereof.

# Under Clause 2.1.2 of the loan agreement, the promoter/director of
the respondent company agreed to give his personal guarantee in
favour of the complainant.
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* Under clauses 5.1 and 5.2 of the loan agreement, respondent
company agreed to refund the loan amount within a period of forty-
two [42) months from the date of disbursement of the loan amount
along with interest calculated @ 20% per annum on the loan amount
payable on a quarterly basis. It is further highlighted that as per
Clause 5.3, the interest was to be paid by respondent company to the
complainant on a quarterly basis, within two (2) days of close of
every financial quarter and in case of delay in payment of interest
on its due date, respon denfc:umpan}r was macde liable to pay default
interest @ 2% per month f_i:rlf:tl:]é period of default on the amount 50
defaulted.

‘_ﬂ

Pertinently, under clause 17 of tﬁe loan agreement, it is categorically
stated that no amendment.or change hEI'E:ﬂf or addition hereto shall
be effective or binding on the barties hereto unless set forth in
writing and’ executed by the respective duly authorized
representatives of each of the-parties to the loan agreement

That in terms of clause 2.1:2-of the loan agreement, on 15.06.2015, the
promoter/director of the respondent company executed a guarantee
agreement in favour of the complainant, guaranteeing payment of the
admitted loan amount alang with interest and other amounts under the
loan agreement. Accordingly, the complainant disbursed an amount of
Rs.15,00,00,000/- as secured loan to respondent company through RTGS
on 17.06.2015.

However, it is submitted that while the respondent company remitted
the agreed interest being calculated @ 209% per annum on the loan

amount on quarterly basis only till 31.12.2017 (that too with interim
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delays], thereafter, the respondent company failed to pay any amount

towards the interest component as well as the principal amount, despite

the repayment having become due as per the terms of the loan

agreement

[X. That at the expiry of forty-two (42) months, (i.e.. 15 December 2018],
instead of meeting the timelines for repayment under the loan
agreement, the respondent company defaulted in the payments of
interest as well as the princlpai g;mmmt and the respondent company
approached the com planﬂnt wﬂ:h a t‘ﬂquest for an extension of time for
repayment of the admitted uutstandm g dues payable by the respondent
company to the complainant under the loan agreement. Resultantly,
based on the assurances and representations of the respondent
company, the complainant-and the respondent company executed a
supplemental agreement to the lean agreement, dated 18.12.2018
["Supplemental Agreement"), whereby the complainant agreed for an
extension of time for. repayment-of the dues by respondent company
under the loan agreement subject-to the understanding that all other
terms and conditions of the loan a greement shall remain the same except
that interest shall now be levied @ 18.5% per annum on the loan amount
payable on quarterly basis'w.e.f. 15122018, As per clause | of the said
supplemental agreement, the date of repayment of the loan amount was
extended till 30.06.2019 ("Modified Repayment Date"),

X.  That the promoter/director of the respondent company executed a fresh
guarantee agreement dated 20.12.2018 in favour of the complainant, in
his capacity as personal guarantor, replacing and modifyving the earlier
guarantee agreement dated 15.06.2015.
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However, even after the execution of the supplemental agreement, ti|
date respondent company has only paid the agreed interest til] March
2018 (that too with interim delays), and has been in continuous default
in respect of its admitted and crystallized payment obligations thereafter
under the loan agreement read with the supplemental agreement,
Moreover, even after several requests and reminders, respondent
company has failed to pay any intere::t on the loan amount, Be that as jt
may, even the extended time: per!y;id as per the supplemental agreement
till 30.06.2019 to refund the -I_g_qn Aamount has also long expired and
respondent company continu es-ﬁ:r be in default till date. Succinctly, even
after repeated demands, réspondent company has failed to repay the
loan Amount with interest, - ;

That multiple events of default have arisen as per clause 7 of the loan
agreement, in view of respondent company's failure to repay the loan
amountalong withinterest on or before the modified repayment date (30
June 2019). It is an admitted position that the respondent company in
breach of their obligations failed and neglected to pay to the complainant,
the entire admitted loan amount on 30.06:2019 or even thereafter,
despite requests and reminders from the complainant. The respondent
company also represented that upon the loan amount becoming due and
payable, the complainant shall have the right to enfarce the charge in the
aforesaid apartments, by entering upon the apartments and taking
possession of these apartments (Ref: Clause 7.1 6(ii)).

That upon failing to meet their payment obligations even on the modified
repayment date being 30.06.2019, the respondent company again

approached the complainant with yet another request for extension of
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the dates for repayment of the amounts under the agreement(s) hetween
the respondent company and the complainant.

That there were oral discussions and emails exchanged between the
parties from time to time between March 2020 till early November 2020,
with a view to amicably resolve the defaults an the part of the ATS Group
including the respondent company under the agreements executed with
the complainant. In furtherance_ﬂﬁﬁrenﬁ in one such phase of discussions
in May 2020, a draft Memmf_aﬁ'@{ﬁ@f;ﬂnderstartding ("MoU") was also
exchanged between the parﬁe_s;ggiﬁilli;i rly, in July 2020, another proposal
was put forth, however, despite efforts to amicably resolve the defaults
on the part of the re'sp_unjieﬁt'éﬂn{:p-én}r: uwihg to a lack of consensus ad
idem between the parties, thé'ﬁ'amé were nei'i;hﬂr finalized nor signed by
either of the parties, and the parties could not arrive at any agreement on
further deferring the fepayment of the amounts due and payable by the
respondent company to the complainant,

That by virtue of the loan agreement, the respondent compa ny executed
various apartment buyer agreements (hereinafter referred as aba) in
favor of the complainant, Simil arly, the respondent company executed an
apartment hu;-.rei‘ dgreement dated 17.06.2015 in favor of the
complainant, whergin the compldinant was allotted an apartment
bearing no. 1171 on the 17* floor of Tower 1, havin g total area equivalent
to 3150 sq. ft. in the residential group housing project “Tourmaline”
situated in sector 109, Gurgaon, Haryana for a total consideration of Rs,
62,50,000/-. The complainant till date, have paid the entire
consideration, i.e. a sum of Rs.62,50,000 /= (inclusive of all the other
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charges) for the said allotted residential unit as per the apartment buyer
agreement,
That the respondent tompany was granted occupation certificate for the
said project dated 09.08.2019 from the competent authority.
That as per the Clause 6.2 of the apartment buyer agreement executed
between the parties, the possession of the said residential apartment was
to be offered to the complainants by the respondent company within a
period of 42 months from th_{é qi'gj:_n_é_-_:a_:rf the apartment buyer agreement.
Therefore, by bare perusal of ﬂiﬂg_';ﬁl;fi;w&menrinned clause enunciating
the deemed date of possession of the said residential unit, it can be stated
that the respondent company was under the obligation to deliver the said
apartment unit on 17.12.2018, However., the Fespondent company even
after receiving the occupational certificate has failed to deliver the
possession of the said unit to the com plainant; The respondent com pany
has delayed the delivery of the possession of the said unit by almost 3
years. Therefore, it would not be-out of placeto state that the respondent
company is deficient in rendering its sérvices and after extracting 100%
of the money from the complainant has diverted the funds of the project
for personal benefits. This clearly Shﬂ.WS the ulterior motive of the
respondent cumpianj,r and also demonstrates the unfair trade practices
and restrictive trade practices under the provisions of the Act, 2016.
That as per section 18 of the Act, 2016, where an allottee does not intend
to withdraw from the project, he shall be paid, by the promoter, interest
for every month of delay, till the handin g over of the possession. The word
‘shall’ indicates that this provision is mandato ry and itis the absolute right

of the allottee /homebuyer which acerues on account of promoter's failure
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either to complete the apartment or to glve its possession in accordance

with the terms of the agreement for sale or on the date specified therein
for completion of it. Therefore, the complainant is squarely covered by
section 18 of the Act of 2016 and is entitled to seek delay possession
charges for every month of delay from the respondent,

That even after the expiry of almost 3 years, the respondent company has
failed to provide the possession of the said residential apartment to the
complainant despite recelving the occupational certificate from the
competent authority on 09.08, 2!‘]]9 U’EE]]IIIE.' the failure at the part of the
respondent company, the cumplamam intends and wishes to take the
possession of the said apartment, It is further to state that no outstanding
Aamount with respect to the said unit is. due on the part of the complainant
and the entire sale consideration of the said unit has been duly paid by
virtue of the “Loan Agreement”,

That the complainant in spite of multiple attempts having been made time
and again to amicable settle the disputg‘_wit]‘u'th’e respondent company, the
former has been unable to get any positive response from the respondent
company thus making._it a clear-cut case of unfair trade practices as per sec
7(c) of the Act and against the provisions of sec 11(4) (a) of the Act of
2016. It is suhmitltEd that “the present petition is being filed by the
complainant under section 31 of the Act, 2016 in the capacity of an allottee
as per the definition under section 2(d) of the Act. That therefore, the
complainant in the present scenario is a homebuyer as per section 2(d) of
the Act, 2016 by virtue of FBA, BBA read with ABA. It is pertinent to nate
that section 2(d) of the Act of 2016 does not create any distinction or

discriminate between a person, legal entity, trust, company and etc. and
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states that any person to whom a plot, apartment or building has been

allotted, sold or atherwise transferred by the promoter shall come within
the ambit of an allottee. That the complainant further states that the
present complaint has been made with bona fide intention and the same

is not pending having similar relief before any court of law or any other

authority or any other Tribunal.

Relief sought by the complainant:

The complainant is seeking the [nﬂbﬁfi}g i'ﬁg_:_]’igfs:

i,

Direct the respondent comp angtﬁ'g't_'a_l;i: possession to the complainant, of
the fully developed /constructed residential unit bearing number 1171 on
17" floor of tower 1 having saleable ‘area of 3150 sq. ft. with all the
amenities; | - T

Direct the respondent company to give the delayed possession interest @
prescribed rate from the-due date of possession till the actual date of
possession [complete in all respect with all amenities after obtaining the
0C); '

To get an order in the favour.of the complainant by restraining the

respondent company from charging more than the agreed price as per the

allotment letter:

iv. Such other incidental costs or expensesincluding the legal cost incurred
by the complainant arising out of the present complaint may also he
awarded to the complainant, and;

v.  Such other order or further orders be passed as this Authority may deem
fit and proper in the facts and circumstances of the case.

Reply by the respondent:

The respondent has submitted as under;
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That the respondent, i.e., M/s Almond Infrabuild Pvt. Ltd. is a part of ATS
group of companies and is engaged in the business of construction and
development of real estate projects. However, the complainant herein,
Dalmia Family Office Trust, is a part of the Dalmia Gro up and is engaged in
the business of providing finance to other business in their regular course.
That the respondent raised the following issues before this Hon'ble
Authority for proper adjudication of captioned complaint as the
complainant has deliheratﬂ];,{'_;' ::um:f:alied various vital information and
documents from this Hon'ble ﬁuthuntjr

# Whether the complainant has; to get favourable orders from this
Authority, misled this_Authority by-concealing necessary facts and
documents with reépect t:};}endmg :Arbi tration proceedings?

# Whether the captioned complaint is liable to be dismissed as the issue
raised in the instant complaint has already been adjudicated upon by
the Arbitral T rih:una'l--vide its order dated 15.06.2022 in Arbitration
case bearing nos. 7,8 and 9 of 20217

That the respondent is not filing ﬂlE-r:ﬂ_]ﬂ}? to the captioned complaint in
seriatim as the complaint is not maintainable being sub- judice before the
Arbitral Tribunal. However, the respondent is seeking liberty of this
Authority to raise additional objections fgrounds before this Authority at
alater stage with the permission of this Hon'ble Authority, if so warranted.
It is submitted that the complainant in the para 7 of the complaint, has
wrongly stated as under:

"The Complainant(s) further declares that the matter regarding which
this Complaint has been made is not pending having simifar relief before
any court of law or any ather authority or any other tribunalfs),"
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That it is submitted that the complainant has deliberately concealed the
pendency of Arbitration proceedings before Mr. Justice Swate nter Kumar
[Retd.) in the arbitration case bearing no. 7 of 2021 arising out of same
Cause of action, ie, the gz greement/investment agreement dated
15.06.2015 executed between the complainant and respondent,
Therefore, the captioned complaint is liable to be dismissed solely on this
ground alone for making wrongful declaration on oath before this
Authority. Further, the ru;_-:spl:}_n_t_irj;ii_l: reserves its right to initiate
dppropriate legal actions agaiq&_ﬁ:ffﬁe'iﬂhmplainant for wrongly deposing
before this Authority, |

Thatas per the mutual un derstanding between the Dalmia Group and ATS
Group, Dalmia Group had been investing in the projects being constructed
by ATS Group and as such in the intervening period from year 2013 and
2015, Dalmia Group made various investments in the projects of ATS
group through separate agreements, As 4 matter of fact, there are three
broad categories of agreements ex&cute:':l:be_tw:zen Dalmia Group and ATS
Group:- .

* Investment Agreement:

* Flat Buyer Agreements and Buyback Agreements;

* Loan Agreements,

That in the present case, the com plainant and the respondent executed an
agreement dated 15.06.2015. It is submitted that in te rms of the
Investment Agreement, the complainant invested Rs.1 5,00,00,000/- in the
project and as such the respondent was allot to 24 (twenty-four) units in
the name of complainant including the unit mentioned in the captioned

complaint as security. Simultaneously, the complainant and the
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respondent had executed separate apartment buyer's agreement for

allotment of all 24 units mentioned on the annexure C of the loan
agreement. Further, under the terms and conditions of the loan
agreement, the complainant promised to surrender its allotment towards
the said units in favour of the respondent upon repayment of the loan
amount along with interest as per the loan agreement. It is respectfully
submitted that on bare perusal of the loan agreement, it is aptly clear that
the complainant had no intﬂﬂﬂpﬂ_.f{;{r &Fcu pying the unit or taking physical
possession of the unit. . ] 8

That during the prevailing market conditions, the complainant and the
respondent company in the régular course of business mutually agreed to
extend the period of repayment of Hﬁ}r baek price vide supplementary
agreement dated 18.12.2018.1t is humbly submitted that in term of the
first supplementary agreement, both ﬂie parties mutually agreed to
modify the date for repayment of the loan amount to 30.06.2019,

That it is submitted that on bare perusal of transaction documents, it is
evident that the complainantisan investor and the entire transaction was
merely an investment of monies in the project being developed by
respondent to earn very high rate of interest from the same. It is pertinent
to mention here that the complainant, till before the filing of the captioned
complaint, had never demanded the possession of the unit. It is further
submitted that the complainant, in order to force the respondent to kneel
before their illegal demand, has filed the captioned complaint.

That as a matter of fact, on 22.03.2020, before expiry of modified date of
payment of buy back price, the Government of India declared nation vide

lockdown of all the business and government offices. That some of the
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restrictions being imposed by the government of India are in effect, even

as on date. It is submitted that due to restrictions being imposed by the
government, the real estate sector was affected the most. Since the
respondent was incurring huge losses, the respondent thereafter
approached the complainant seeking relaxation in repayment of the loan
amount. Though the parties tried to amicahl ¥ settle the disputes, however
the same was not resolved. It is pertinent to mention herein that the
parties arrived at a holistic settlement whereby ATS Group had handed
over post dated cheques and 42 dnits a5 security towards repayment of al|
the amounts under the varfous agreements.executed between the parties,
That during the pendency of ﬂiE"EEﬁlémeht-t-ai ks, the respondent initiated
proceedings under section 11 of the Arbitration and Conciliation Act, 1996
(hereinafter referred to as "Arbitration Act") before the Hon'ble High
Court of Delhi. The Hon'ble High Court of Delhi was pleased to allow the
petition under sec'l:i;i:m-.._’_l 1 of the .ﬂfbitratiun Act and appointed Retd,
Justice Swatanter Kumar as the Ld. Sole Arbitrator to adjudicate the
dispute between the parties inrelation to the transaction documents. It is
submitted that subsequent to appointment of Ld. Sole Arbitrator, the
present respondent and the complainant filed their separate applications
under section 17.of Arbitration Act seekin g interim protection. It is
humbly submitted that the application under section 17 of Arbitration Act
had already been adjudicated upon by the Arbitral Tribunal vide its order
dated 15.06.2022 and th ereby, the Arbitral Tribunal has secured the rights
of the complainant,

That it is humbly submitted that vide the said order so as to secure the

rights of the complainant, the Ld. Sole Arbitrator has directed the
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respondent to allot six (6) fresh units to the co mplainant as security along
with bank guarantee in the same project to secure their amount payable
by the respondent to the complainant, ifany. It is pertinent to men tion that
the arbitration proceedings arising out of the transaction documents are
sub-judice before the Ld. Sole Arbitrator and as such the captioned
complaint is not maintainable before this Authority.

That on bare perusal of the order passed by the Ld, Sole Arbitrator, it can
be concluded that the cump]ain_;ja'nt has sought reliefs with res pect to
payment of buy back price ﬂﬂ]:l;?ﬁ_;ﬂ;ﬁi‘;ﬂl the complainant has waived its
right to seek possession of the u_mt: lt is reiterated for the sake of brevity
that the complainant was ue‘irc’éf-i'iiféf'é"steﬂ-in the possession of the units
and as such was only interested in recoverin g higher rate of interest on the
amount invested in jjl]na_ said project. Therefore, the reliefs being sought by
the complainant for ];.t'andmg over the possession of unit is uncalled for and
not maintainable In'ﬁew ufthe-arﬁitratiap proceedings pending between
the parties. Further, it is submitted that the question with respect to
handing over the possession of the unit allotted to the complainant under
the terms of the loan agreement and apartment buyer's agreement is
pending EdJI.IElECHt-fI-’J_I'I. hef-:-rr_e the Ld. Sole Arbitrator. Th erefore, the

captioned complaint is not maintainable before this Authority.

That moreover, the respondent is not deficient in any way as a promoter
as the construction of project is completed and the occupation certificate
of the project has already been issued by DTCP, Haryana vide its letter
dated 09.08.2019,
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xiv. That In light of the aforesaid fact and submissions made, it is submitted

XV,

that the complainant has concealed the aforesaid facts in its complaint and
deliberately made wron gtul declaration before this Authority. Further, the
complainant has concealed all these facts and documents in order to
mislead this Authority and get contradictory orders to the order dated
15.06.2022 already passed by the Arbitral Tribunal. In view of the same,
the captioned complaint is liable to be dismissed on this ground alone. In
view of the aforesaid, the captioned complaint is liable to be dismissed
with heavy cost, _.
Moreover, it is crystal clear Thi:ié..t]fll_é. said, apartment buyer agreement
annexed along with the complaint was executed in pursuance of the loan
agreement itself. That the said apartment. buyer agreement does not
create any separate right in favour of the co mplainant and instead it is to
be read with the loan agreement in entirety. It is submitted that the
complainant under the garb of apartment buyer agreement with malafide
intent is trying to mislead this 'hun'bie_auﬂ]qﬁly when its rights are to be
read in entirety with the loan agreement which have already been
amended by the cmier dated 15 06,2022 passed the Ld. Sole Arhitrator.
Therefore, the preseut complaint is liable to be dismissed in limine with
exemplary cost upon the complainant.

Without prejudice to the submissions made hereinabove, it is humbly
submitted that no prejudice whatsoever would be caused to the
complainant, if the captioned complaint is dismissed by this Hon'ble
Authority as the interest of the co mplainant is already protected by the Ld,
SOLE ARBITRATOR. On the contrary if the prayer sought by the
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complainant in the captioned complaint is allowed, grave and irreparable

harm would be caused to the respondent.
Jurisdiction of the authority
The authority observes that it has complete territorial jurisdiction to
adjudicate the present complaint for the reasons given helow:
D1 Territorial jurisdiction
As per notification no, 1/92/201 7-1TCP dated 14.12.2017 issued by the Town
and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram.-In the..pfeséﬁt case, the project in question is
situated within the planning atea of ':ﬂ:;rugram District. Therefore, this
authority has complete “territorial ]urisﬂicttun to deal with the present
complaint.
Findings of the authority
It is a matter of record that the complainant vide loan agreement dated
15.06.2015, invested an amount of Rs15 .cro re with the respondent for
construction and development of a project. In respect of the loan amount
advanced by the complainant, the complainant herein and "Mr. Getamber
Anand” (as “"Guarantor"] entered into a Guarantee Apreement dated
15.06.2015. The respondént was obligated to repay the said amount within a
period of 42 months from the date of disbursement of the loan amount and as
3 security of the loan amount, allotted 24 units for a total area admeasuring
68,820 sq. ft. in the proposed project of the respondent company namely “ATS
Tourmaline” situated in sector- 109 Gurugram vide separate apartment
buyer’s agreement dated 17.06.2015. After the lapse of due date of repayment
i.e, 17.12.2018, the parties again entered into a supplemental a greement dated
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18.12.2018, for extension of period of repayment till 30,06.2019. In lieu of

supplemental agreement dated 18.12.2018, a guarantee agreement was
executed on 20.12.2018 between the parties i.e., complainant herein and "Mr.
Getamber Anand" as "Guarantor.

The Authority observes that the present matter emanates from
investment/loan transactions wherein the respondent company through its
promotor/director Mr. Getamber Anand requested the complainant for

S

advancing a sum of Rs.15 crores in favour of the respondents for the purpose
of development of the subject pm;ev:tuam ely ATS Tourmaline” situated in
sector- 109 Gurugram. To secure the repayment of the aforementioned loan
amount, an agreement was Exewtéﬂ'.ﬁ'efﬁéén the parties on 15.06.2015 and a
Guarantee Agreement was also executed on the same date and 24 apartment
buyer's agreement executed separately onh ie., 17.06.2015. Pertinen tly, vide
said agreement, the respondent company agreed to sell and transfer in favour
of the complainant, nine fully develi?peﬂ flats b th e subject project for an area
aggregating 68,820 sq. ft. The consideration ofthe said transaction was fixed as
Rs. 15 crores which was agree& to be paid by the complainant through RTGS on
17.06.2015. Also, Mr. Getamber Anand executed a personal Euarantee vide
guarantee agreement dated 1 3.06.2015 in the complainant’s favour, inter-alia,
guaranteeing the paymentof the buyback price along with interest and other
amounts payable to the complainant in terms of the agreement. Vide clause 6.2
of the apartment buyer's agreement, it was agreed to complete the construction
ol the apartment within 42 months from the date of this agreement i.e, on or
before 17.12.2018. Further, pursuant to clause I of the supplementary
agreement 18.12.2018, respondent company issued a post-dated cheques to

the lender for repayment of the principal amount and revised interest on the
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loan amount till the modified repayment date, as more particularly described

in annexure [ of this sup plementary agreement. However, the respondent
company failed to pay the agreed amount in agreed manner i.e, by 30.06.2019,
In lieu of supplemental agreement dated 18.12.2018, a guarantee agreement
was executed on 20.12.2018 between the parties i.e, complainant herein and
"Mr. Getamber Anand"” as "Guarantor, Alth ough the respondent company failed
to pay the agreed amount in agreed manner again. It is a matter of fact that by
virtue of the agreement, the rESpuHﬁent company executed various apartment
buyer's agreement [hereinafter refgﬂfi_a_::l 5 ABA) in favor of the complainant.
In respect of the lead case heaﬁng_qb.#EEE,f’E{}E 1, the respondent company
executed apartment buyer's agréeﬁl'enf ﬁated 17.06.2015 in favor of the
complainant, wherein an apartment bearing no. 1171 on the 17 floor of tawer
1, having total area equivalent to 3150 sq. ft.'in the residential group housing
project "ATS Tourmaline” situated in Sector 109, Gurgaon, Haryana for a total
consideration of Rs.62,50,000/- was allotted and 'thi:-c;:n mplainant has paid the
entire sale consideration wir.t subject unit thereby seeking possession of the
subject unit along with payment of delay possession charges as per the
provisions of the Act of 2016.

The case of the complainant is that the cnﬁp]ainant in the present matter is a
homebuyer and comes under the ambit of “allottes” as per section 2(d) of the
Act, 2016 by virtue of allotment letters read with various a greements. It is
further submitted that section 2(d) of the Act of 2016 does not create any
distinction or discriminate between a person, legal entity, trust, company and
etc. and states that any person to whom a plot, apartment or building has been
allotted, sold or otherwise transferred by the promoter shall come within the

ambit of an allottee. Further, the respondent company has failed to handover
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the possession of the subject unit to the complainant with the stipulated due

date as committed by the respondent company in the ABA thereby violating
section 11(4}{a) of the Act of 2016 and thus, is entitled to delay possession

charges/interest in terms of section 18 of the Act.

10, The respondent has challenged the maintainability of the present complaint

5

and stated that the captioned complaint is liable to be dismissed as the issue
raised in the instant complaint has already been adjudicated upon by the
Arbitral Tribunal vide its order dajtgd-'i_&'._ﬂlﬁ.iﬂzz in Arbitration cases bearing
no, 7, 8 and 9 of 2021, It is furth_EI'-'-gli:Elﬁitted by the respondent that the
complainant has deliberately _Ct‘.'I'I;ljt‘."-l':.EI.I'_I-":d the pendency of Arbitration
Proceedings before Mr, Iual;ice Snfei’feia:';éf_ﬁn';mér (Retd.) in the Arbitration case
bearing No. 7 of 2021 arising out df's:;ﬁme cause of action, i.e, the apartment
buyer agreement and buy back agreement executed between the complainant
and respondent,

Vide order of this Auth ority dated 12.{!5..2[123.'}313&".1'['1& counsels were directed
to file written submissions with regard to maintainabllity issue within a period
of 10 days with an advance copy to.each-other, Further, vide order of this
Authority dated 13.10.2023, it was nnted.thﬁtj_ nspite of the specific directions
by this Authority vide its order dated 12,05.2023 w.rt filing of written
submissions with regard to maintainability but-both the complainant and the
respondent has failed to file the written submissions till date. Hence, the
complainant was directed to file the written submissions within 2 weeks, with
an advance copy to the respondent, along with penalty of Rs.50,000/- under
section 67 of the Act, to be deposited with the Authority. However due to
continued non-compliance by the complainant, it was decided during

proceeding dated 05.01.2024 to impose a further penalty of Rs.5 Lakhs under
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section 67 of the Act, 2016 to be deposited within one week alon g with
previously imposed penalty of Rs.50,000/- and last opportunity was given to
file the written submissions w.r.t maintainability. However, the complainant
has failed miserably to abide by the directions of this Autho rity and has neither
filed the written submissions nor has deposited the penalty amount with this
Authority, Therefore, the authority is left with no other option but to proceed
Farther in view of the documents placed on record in the complaint and the
reply. :

Keeping in view the factual matrij-:'ﬁf"l&ﬁé:,ipresenr case, the guestion posed
before the authority is whethe_r‘ the :__:jfmllpIaj'ﬁant_ falls within the definition of
the term “"Allottee” as defined under é&zﬂt:'iﬂn 2(d), of the Act of 2016 and
whether the present complaint is maintainable before this Authority in the light
of arbitration proceedings before the Arbitration Tribunal and appeal filed
before the Hon'ble Delhi High Court seeking setting aside of the arder of the
interim order dated 12.10.2021 passed by the Ld. Sﬁ!e Arbitrator Hon'ble Mr.
Justice Swatanter Kumar.

The counsel for the complainant during.the course of hearing has submitted
that as per section 88 and 89 of the At_:_t'ﬂFng[} 16, both the Arbitration and RERA
proceedings can go together. The Authority is of the view that any aggrieved
person can file a complaint to the Real Estate Regulatory Authority under
section 31 of the Act of 2016. The auth ority has wide powers to issue directions
to varied individuals and groups. However, it is the duty of the Authority to
exercise such power with utmost care so as to uphold the principles of justice
and keeping in view the intention of the legislature behind the enactment of the
Actof 2016.
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14. The most pious objective behind the enactment of the Real Estate (Regulation

16.

and Development] Act, 2016 is to ensure the sale of real estate project in an
efficient and transparent manner along with protecting the interest of the
consumers in the real estate sector. In respect of the Act, the endeavour was to
ameliorate the sufferings of the allottees/persons, who have invested their
hard-earned money in the real estate sector. The object of the RERA is to
protect the 'allottees' and simplify the remedying of the wrongs committed by
the "‘promoter’, FLaze

. The authority observes that the terﬁu_"gl_l_ﬁkree" has been defined under section

2(d) of the Act and the same is rdprﬁnllu;fiad as imder;

2. In this Act, unless the contekt otherwise requires:

(d) “allettee"” in reltion to o real estate project, means the persan to whom
a plot, apartment ar building,-as the case may be, has been allotted, sold
(whether as frechold or leasehold) or otherwise transferred by the promaoter.
and fncludes the person wha subsequently aoquires the said allotment
through sale, transfer or otherwise but does hot inclide a person to whom
such plot, apartment or building, as the caseé may be, i given on rent”.

The Authority is of the considered view that the above definition shall be read
keeping in view the intention of the legislature behind the enactment of the Act
of 2016. The present matter prima facie does notseem to be a dispute between
an allottee or a promoter or bﬂmﬂeﬁ.a-tansum.er'uria developer but on the
contrary, it arises out of a loan /financing transaction wherein the com plainant
has advanced certain amount of mon ey to the respondent as aloan and in order
to secure the said advance monies, has been allotted certain units as guarantee,
The above facts are already admitted by both the parties. The Authority is of
the considered view that the object behind the enactment of the Act of 2016
was to ensure that the sale of real estate project is carried in an efficient and

‘ransparent manner along with protecting the interest of the co nsumers in the
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real estate sector. The intent of the legislature in bringi ng the Act of 2016 into

existence has been enshrined in the preamble of the Act itself which states as
under: -

“An Act to establish the Real Estate Regulatory Authority for regulation
and promotion of the real estate sector and to ensure sale of plot,
apartment or building, as the case may be, or sale af real estate project, in
an efficient and transparent manner and ro protect the imterest of
consumers in the real estate sector and to establish an adjudicating
mechanism for speedy dispute redressal and also to establish the Appellate
Tribunal to hear appeals from the decisions, directions or orders of the Real
Estate Regulatory Authority and the adjidicating officer and for matters
connected therewith or incidentaltherets.”

Hence, the definition of the term al!pfﬁ_ﬁé}ié defined under the Act of 2016 has
to be interpreted in terms of a .:';':'nii.ij.ﬂ'iﬁt;.-,readil'ng of Section 2(d) and the
preamble/objects as stated above: In the present case, the complainant is
admittedly an entity which has acted in the capacity-of a financer for the real
estate project where the primary intention was never to purchase any
apartment. The allo l:men_l.:-ﬂf'the ape;rnnen;s was.only to ensure the repayment
of loan as a guarantee and'is purely incidental in nature, Therefore, the
Authority is of the view that the com plainantis not entitled to relief under the
ambit of the Act of 2016. It is further observed that if the Authority engages
itself in resolving such f"i;nancia] ﬂ;ispu'fe&;then‘ft would be encumbered with a
plethora of similar complaints and the true objective of carrying out the
purposes of the Act, 2016 would be defeated.

Furthermore, it has been brought to the notice of the Authority that the issue
raised in the present complaint is already the subject matter of adjudication of
the High Court/Arbitral Tribunal and the said Fact has not been disclosed by
the complainant before this Authority,
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19. In view of the above, the Authority does not find the present complaint

20,

21.

22,

23.

maintainable and the same is accordingly, dismissed. Pending applications, if
any, also stand disposed off,

In the present case, the Authority (Hon'ble Chairman and all three members)
heard the complaint and reserved the order on 09.04.2024, the same was fixed
for pronouncement of order on 30.07.2024. However, the said order was not
pronounced on 30.07.2024 and 10.09.2024 and 15.10.2024, was further
adjourned for orders on 22.1(}.2E!E%i-:{}'lf_l_.l_ﬁ.ﬂﬂ-zﬂzﬂ}, one of the member Shri.
Sanjeev Kumar Arora retired and ha’s'_.s_"i':i{:_e demitted office. Hence, rest of the
presiding officers of the Auth ority hayé pronoinced the said order.

This decision shall mutatis mui&an&iéﬁﬁﬁﬁlj to'cases mentioned in para 1 of this
order. o

The sectary of the Authority is directed to take necessary action with regard to
recovery of penalty amaunt impesed by the Authority during proceeding dated
13.10.2023 and 05.01.2024 respectivel.

File be consigned to registry.

4 | o
(Ashok ) [\-’i]iy m;ra[]

Member Member

o

(Arun Kumar)
Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 22.10.2024
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