GUEUGRAM J_E-:]rnp]amt no. 2480 ule]ﬂ—
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTH ORITY,
GURUGRAM
Complaint no. : 248B00f2023
Order reserved on 08.10.2024

Order pronouncedon:  10.12.2024

1. Mrs. Ritu Lal

2. Mr. Pratik Prakash

Both R/0:-EEA-A-F10-03, Emerald Estates Apartments,
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Also at:- ECE House, 28, Kasturba. Gandhi Marg, New

Delhi- 110001 Respondent
Coram:

Shri Arun Kumar Chairman
Shri Ashok Sangwan Member
Appearance:

Shri Gaurav Rawat Advocate for the complainants
Shri Harshit Batra Advocate for the respondent

ORDER

1. The present complaint has been filed by the complainants/allottees in
Form CRA under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 {in short,
the rules] for violation of section 11(4)(a) of the Act wherein it is inter
alia prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions to the allottees as per the agreement for
sale executed inter se them.
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HARERA

== GURUGRAM

A.  Project and unit related details

2,

[_Cumplainl no. 2480 of 2023

The particulars of the project, the details of sale consideration, the

amount paid by the complainants, date of proposed handing over the

possession, delay period, if any, have been detailed in the following

tabular forms:

1 Sr. No.

Particulars Details
i B Name of the project Emerald Estate at Emerald Hills,
Sector 65, Gurugram, Haryana
2. Project area . 25.499 acres
3, Nature of project .| Group housing colony
4 DTCP license no. 1 06 of 2008 dated 17.01.2008 Valid up
~ |016.01.2025
5. Name of licensee | 1| | Attive Promoters Pvt, Lid, and 4
others
6. RERA  Registered/ ot | Registered, vide no. 162 of 2017
registered R Kdated'29,08.2017
Valid up to 28.08.2022
7 Provisional - allotment -in | 06.10.2009;
favour of ‘Griginal, allottee | [annexure R1, page 52 of reply]
Le., Ms. Aakansha Lall.
8. Date of execution of buyer's | 06.02.2010
agreement in - favour _of | [Page 54.0f reply)
original allottee. {2 Ms
Aakansha Lall :
9, Unit/Plot np. EEAA-F10-03, on 10% floor, in
! building no. -A
] [Page 59 of reply)
10 ' The originhal allottee [“16.08.2017
transferred. the unit. to_the | [Page 150-154 of reply]
complainant vide an
2 agreement to sell dated .
1 Transfer confirmation letter | 12.09.2017
in favour of complainant | [annexure RS, page 164 of reply]
herein
12, Possession clause “11. POSSESSION
a}) Time of handing over the
possession
Subject to terms of this clause and
subject to the Allotteefs) having
complied with all the terms and
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| Allottee(s) agrees and understands
| that the Company shall be entitled to

applying _and__obtaining _the

Complaint no. 2480 of 2023 |

conditions of the buyers Agreement,
and not being in default under any of
the provisions of this buyer's
Agreement and compliance with all
provisions, formalities, documentation
etc., as prescribed by the Company. the
Company proposes to hand over the
possession of the proposed unit within
36 months from the date of
commencement of construction and
development of the unit. The

agrace period of 6 months, for

[ i)
t o i
il s .
13. Date of commepcement of|26.08.2010
construction il [ﬂnnexurﬂ RZ1, page 174 of reply]
14. Due date of possession 26.02.2014
[Note: 6 months grace period is
included]
15. Total consideration as per | Rs.44,56429/-
statement of account dated ;
27.07.2023 at page 174 of
reply
16. Total amount paid by the|Rs44,55,862 /-
complainant as per
statement uf account dated
27.07.2023 at page 174 of
reply
17. Occupation-certificate 08.01.2018
[annexure R9, page 166 of reply]
18. Offer of possession 18.04.2018
[annexure R10, page 168 of reply]
19. Unit handover letter dated | 10.05.2018
[annexure R11, page 173 of reply]
20. Date of conveyance deed 07.08.2018
[annexure R13, page 181 of reply]
Facts of the complaint

The complainants have made the following submissions in the co mplaint;
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i. That in the year 2008 the respondent company issued an

advertisement announcing a group housing colony project called
"Emerald Estate Apartments” at Sector - 65, Gurugram was
launched by Emaar MGF Land Ltd., under the license no. No. 06 of
2008 dated 17.01.2007, issued by DTCP, Haryana, and Chandigarh
and thereby invited applications from prospective buyers for the
purchase of unit in the said project. Respondent confirmed that the
projects had got building plan approval from the authority.

ii.  That the complainants j-_nzh_i_l_%:s&arching for a flat/accommodation
was lured by such advefﬂé&i’;@ﬂéﬁt& and calls from the brokers of the
respondent for buying ai'_-ﬁpi__ise in their project namely emerald
estate apartments. The raspnrident company told the complainants
about the moonshine féputaﬁnn of the company and the
representative ‘of the “respondent company made huge
presentations about the project mentioned above and also assured
that they have delivered several such projects in the national
capital region. The resp_nnﬂeut'handed over one brochure to the
complainants which showed the project like heaven and in EVETY
possible way tried to hold the cemplainants and incited the
co mpl&inants. for payments.

iii.  That relying on various representations and assurances given by
the respondent company and on belief of such assurances, Mrs.
Aakansha Lall, booked a unit in the project by paying an amount of
Rs.5,00,000/- dated 22.08.2009, towards the booking of the said
unit bearing no. EEA-A-F10-03, 10th floor in Sector 65, having
super area measuring 1020 sq. ft. to the respondent dated
22.08.2009 and the same was acknowledged by the respondent.
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i GURUGRAM Complaint no. 2480 0f 2023 |

vi,

That the respondent confirm the booking of the unit to the original
allottee vide allotment letter dated 22.08.209, providing the details
of the project, confirming the booking of the unit dated 22.08.20009,
allotting a unit no. EEA-A-F10-03, 10th floor, in Sector 65,
measuring 1020 sq. ft. (super built up area) in the aforesaid project
of the developer for a total sale consideration of the unit ie.
Rs.41,43,880/-, which includes basic price, Plus EDC and IDC, car
parking charges and other specifications of the allotted unit and
providing the time frame \!ﬁﬂ:rm which the next instalment was to
be paid. j':'_f. :Ej:-f:'." i :“:

That the original :alluttees Euhsequent[y transferred /endorsed the
property in favour the mmplamants vide agreement to sell in
favour of the complainants f-::r an appropriate consideration. The
balance amount for nhtaamng the property which was still under
construction . was paid by the numplamsnts according to the
demands raised by the respondent. The respondent/promoter,
vide their nomination letter :jated 12.09.2017, recorded their
consent to the transfer by stating:

“Accordingly, now the-captioned property stands in the name of
Ritu Laland Pratik Prakash.”

That a buyer's. agreement was executed; between the original
allottee and respondent on 10.12.2009. It is pertinent to mention
here that same was endorsed in favour of the complainants vide
nomination letter dated 12.09.2017. Further, the complainants
having dream of its own residential unit in NCR signed the
agreement in the hope that the unit will be delivered on or before
August, 2013. The complainants were also handed over one

detailed payment plan which was construction linked plan. It is
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vii.

viil.

ix.

unfortunate that the dream of owning a unit of the complainants
was shattered due to dishonest, unethical attitude of the
respondents.

That as per clause 11(a) of the buyer's agreement the respondent
had to deliver the possession of the unit within period of 36
maonths from the date of start of construction plus six months grace
period. Start of construction is 26.08.2010. Therefore, the due date
of possession comes out te.be 26.08.2013. As per the demands
raised by the respundent ba;sed on the payment plan, the
complainants to buy th& caphﬂ:i&d unit already paid a total sum of
Rs.44,75,227 /-, tuwarc[S' l‘hE galdy unit apainst total sale
consideration of Rs.41 43 Bﬂﬂf

maximum payment from the huyers viz a viz or done/completed.
The complainants approached the respondent and asked about the
status of constriiction and also raised objections towards non-
completion of the project. Such-arbitrary and illegal practices have
been prevalent amo ngs}f builders beﬁ:re the advent of RERA,
wherein the ;ﬁa}'{meﬁt,{deﬁlﬂnd;fﬂ; have not been transparent and
demands were fheing. raised-without sufficient justifications and
maximum payment ﬁas extracted just raising structure leaving all
amenities/finishing /facilities /common area/road and other things
promised in the brochure, which counts to almost 50% of the total
project work.

That during the period the complainants went to the office of
respondent several times and requested them to allow them to visit
the site but it was never allow saying that they do not permit any

buyer to wvisit the site during construction period, once
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EHARERA

*1.

Xil.

complainants visited the site but was not allowed to enter the site
and even there was no proper approached road. The complainants
even after paying amounts still received nothing in return but only
loss of the time and money invested by them.

That the complainants contacted the respondent on several
occasions and were regularly in touch with the respondent. The
respondent was never able to give any satisfactory response to the
complainants regarding the status of the construction and were
never definite about: the fﬂ&lhrcry of the possession. The
complainants kept purﬁldﬂgih&maﬁLr with the representatives of
the respondent hy wsmng !:!]ﬁur office regularly as well as raising
the matter te when Wl". 1;119:;..r deliver the project and why
construction is going on at such a slow pace, but to no avail. Some
or the other I‘EELE{II: was being given in terms of shortage of labour
etc. etc. The respondent despite having made multiple tall
representations to the complainants, the respondent has chosen
deliberately and cﬂn;en{ptuﬁgq]_g .I].!i_:J_r_t to act and fulfil the promises
and have given a u:{_:_lfl'sha_ju'[::_lerl_-r__q the grievances raised by the
cheated allnth?es. '

That the re_:spundents have-completely failed to honour their
promises and-have not provided: the services as promised and
agreed through the brochure, BBA and the different advertisements
released from time to time. Further, such acts of the respondent is
also illegal and against the spirit of the Act, 2016 and the Rules,
2017,

That the respondents have played a fraud upon the complainants
and have cheated them fraudulently and dishonestly with a false

promise to complete the construction over the project site within
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Xiil.

i,

XW.

stipulated period. The respondent had further malalfidely failed to
implement the FBA executed with the complainants. Hence, the
complainants being aggrieved by the offendin g misconduct,
fraudulent activities, deficiency and failure in service of the
respondent is filing the present complaint.

That the complainants have suffered a loss and damage in as much
as they had deposited the money in the hope of getting the said unit
for residential purposes. They have not only been deprived of the
timely possession of thﬂ Eal:l umt but the prospective return they
could have got if thﬁ}r‘ilad “iﬁvested in fixed deposit in bank.
Therefore, the mmpensatmn in such cases would necessarily have
to be higher thap what is agreed in the buyer’s agreement,

That the co mplamants after many request and emails; received the
offer of pns;es;iﬁn on18.04.2018 along with the above said letter
of offer of p{:issessinn respondent raised seyeral illegal demands on
account of the-fullﬁmﬁng which are '.'eu_:l:_uallj,,r not payable as per the
builder buyer agree:ment '

Advance monthly maintenafice for 12 munths of Rs.42,840/-;
Electric meter charges of Rs. 9103 /%; |

Gas connection charges of Rs.17,213 /+;

Electricity connection charges of Rs. 28 T06/-;

Electrification charges of Rs.18,573/-;

HVAT of Rs.13,327 /-

That offering possession by the respondent on payment of charges
which the flat buyer is not contractually bound to pay, cannot be
considered to be a valid offer of possession. It would be noticed
from the details provided above that those charges were never
payable by the complainants as per the agreement, by the

complainants and hence the offer of possession.
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Xvii.

xviii.

That the respondent asked for 12 months of advance maintenance
charges amounting to Rs.42,840/- from the complainants which is
absolutely illegal and against the laws of the land and having no
option left complainants paid the same also,

That the responsibility for upkeep and maintenance of these areas
is collective. The contributions made for the same are in the form of
a stipulated fee to manage expenses for the management and repair
of any damage to the Same. This amount contributed for
operational ER}'.IEIIdIHlI‘E m; ﬂ:ﬁa ‘common areas of the premises is
called common areas mainfl:é:n:ance The common area maintenance
charges are calculated on mqnthlj.f basis, based on actual charges
and are then paid by tﬁg.ﬁmﬁ'ﬂ_ﬁ n;f'ﬂ'n: units to the maintenance
agency or to the aésociation which manages the complex where the
units are situated. Hence these Are paid monthly once the expenses
have been Incurred and billed to the owner of the ynit and
therefore demanding an amount of Rs.42,840/- as a deposit of
annual common ared maintenance charges along with the final
payment is unjustified and llegal and therefore needs to be
withdrawn immediately ‘as the same is not payable by the
complainantsat all.

That the Respendent asking for eleetric meter ch arges of Rs.9,103 /-
and electrification charges of Rs.18,573 /- from the Complainants is
absolutely illegal as the cost of the electric meter in the market is
not more than Rs.2,500/- hence asking for such a huge amount,
when the same is not a part of the builder buyer agreement is
unjustified and illegal and therefore needs to be withdrawn

immediately. So are the other demands required to be withdrawn,
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Xix,

K.

Xxi.

ds per details provided above and those which are not a part of the
BBA.

The project amenities are 24x7 power back up, 24x7 security,
badminton court, broadband connectivity, club house, covered
parking, creche, Gym, health facilities, intercam facility, kids play
area, lawn tennis court, maintenance staff, open parking, recreation
facilities, religious place, school, visitor parking.

That the respondent asked l:he complainants to sign the indemnity
bond as perquisite cnﬂﬂ.lttﬂn fur handing over of the possession.
Complainants raised nhjeeﬂuh to above said pre-requisite
condition of the re:-,pnndfm ,a; no delay possession charges was
paid to the -:{:-‘mpfamants hut r.'espﬂndent instead of paying the
delay possessipn charges cIear}y refuse to handover to possession
if the complainants do not sign the aforesaid indemnity bond.
Further, the i:nmpla'iﬁaﬂts left with no option instead of signing the
same,

That the complainants in some instalment has paid delayed charges
@ 15% while making payment and has always made the payment
as per the mnsrmchun linl{ﬁd gian attached to the BBA. The
allottee has app ma::hed the company, with a request for payment of
compensation; despite* not making payments on time and on the
assurance that he shall make the payment of the delay payment
charges as mentioned above along with all other dues to the
company. That the complainants after many follow ups and
reminders, and after clearing all the dues and fulfilling all one-sided
demands and formalities as and when demanded by the
respondent got the physical handover of the unit. Further,

respondent issued handover advice letter. Thereafter, respondent
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Xxii.

xxiil.

issued handover letter dated 10.05.2018 on account of handing
over the physical possession of the unit, Thereafter, complainants
approach the company raising our concern on the above mentioned
issues and several emails and reminder emails were also sent to
the company. In response, company admitting their fault and illegal
act replied vide email dated 27.07.2020 stating that revenue roads
will soon be coming under the purview of the MCG. Therefore,
company is working toward, approaching MCG and finding the
solution. Further, admntt‘ifngv_, l;he- inconvenience that has been

caused to Cnmp]amant&* and f.*hﬁunng to take all the measures to

resolve the issue. LA I
That vide email 'dated'z-ﬁépé.l*ﬁfﬁ, company informed complainants
that the issue pursuant .’m rﬁEnue rasta has been permanently
resolved and reconstruction of boundary. walls will commence
soon. On receiving the said email we asked the company to provide
Complainants the copy of the ﬂncumeﬁts,a’agreementjpapers that
has been EKECutEd-hI:It till date’ Company even after repeated
reminders has failed to pr_mr’i_é_ie the same. It is pertinent to note
here that ironically it is ﬁ]:se;__' today also that issue pertaining to
revenue rasta has been permanently resolved. This is an absolute
misrepresentation-on the part-of company and making mockery of
whole issue. This issue has been raised in all meetings with the
facilities team but no legal document has been shared with
complainants so far.

That no negotiations were permitted in relation to the buyer's
agreement. The complainants was told that the sale deed will
encompass all the relevant issues at hand. It is submitted that this

agreement and various clauses therein amount to an
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XAV,

40N

unconscionable agreement that is an agreement containing terms
that are so extremely unjust, or overwhelmingly one-sided in
favour of the party who has the superior bargaining power, that
they are contrary to good conscience.

That the present Complaint sets out the various deficiencies in
services, unfair and/or restrictive trade practices adopted by the
Respondent in sale of their unit and the provisions allied to it. The
modus operandi adopted by the Respondent, from the Respondent
point of view may be unjqua cami innovative but from the allottee
point of view, the stratf:gm&uﬁed to achieve its objective, invariably
bears the irrefutable stamp of 11‘11;:||;J.r11t_1.|r and total lack of
accountability and trangpamnsy, as weli as breach of contract and
duping of the allottee, be it either through not implementing the
services/utilities as promised in the brochure or through not
delivering the projectin time.

That the cumplain;_nt.s is'fhe_‘_nn{_e *qfhn hasinvested their life savings
in the said project aﬁ&'-‘&:re'drgamiﬁg_ of a home for themselves and
the respondents have not only cheated and betrayed them but also
used their han:] garned ‘money for their enjoyment. That the
complainants-has not filed any other complaint before any other
forum against the erring respondents and no other case is pending

in any other court of law. Hence the present complaint,

Relief sought by the complainants

The complainants have filed the present compliant for seeking following

reliefs:

i.

Direct the respondent to pay the interest on account of delay in
offering possession on Rs.44,75,227/- paid by the complainants as
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vi.

vil.

vili.

sale consideration of the said flat from the date of payment till the
date of delivery of possession,

Direct the respondent to pay the balance amount due to the
complainants from the respondent on account of the interest, as per
the guidelines laid in the Act of 2016,

Direct the respondent to set aside the one sided indemnity bond get
signed by the respondent from the complainants under undue
influence. =

Direct the respondent tcr ra!‘umi the amount collected under
different heads along mth ujfm- of possession which complainants
was not liable to pay as perﬂ]e pa}rment plan.

Direct the respundmt m rel:um unreasonably charged by
respondent by m{,reasmg sale price after execution of the buyer's
agreement between respondent and complainants.

Direct the respondent to issue IIEEES;SEI‘:;"IiHSL‘I'UEﬁGH to complainants
bank to remove the lidn marked over fixed deposit in favour of
Respondent on the pretext n['futufe'-pwment of HVAT

Direct the respondent to get'the clear title of revenue rasta and
produce the document to Ehat aﬁect.

irect the respondent. to refund collected on account of club

membership charges amounting to Rs.75,000/-.

On the date of hearing, the authority explained to the respondent

/promoter about the contravention as alleged to have been committed in

relation to section 11(4](a) of the Act and to plead guilty or not to plead
guilty.
Reply by the respondent

The respondent has raised certain preliminary objections and has

contested the present complaint on the following grounds:
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Iv.

That at the very outset, it is submitted that the instant complaint is
untenable both in facts and in law and is liable to be rejected on this
ground alone. That the complainants are estopped by their acts,
conduct, acquiescence, laches, omissions, etc. from filing the present
complaint,

That the Complainants have got no locus standi or cayse of action to
file the present complaint. The present complaint is based on an
erroneous interpretation of the provisions of the Act as well as an
incorrect understanding uf T;he terms and conditions of the buyer's
agreement dated 06, []E.Eﬂlfi,aas shall be evident from the
submissions made in the fqﬁgvgﬁ;g.pu:agraphs of the present reply.
That the present ::iji::lp"lélji_ﬁf: is not maintainable in law or on facts.
The present complaint raises several such issues which cannot be
decided in summary proceedings. The said issues require extensive
evidence to be .lle::'l':hj,'? both the parﬁes and examination and cross-
examination of witnesses for proper adjudicatmn. Therefaore, the
disputes raised in the ‘present. cump}aint are beyond the purview of
this Authority and can u:anijr be adjudicated by the Adjudicating
Officer/Civil Eﬂurt The |:|1"~a-$Erq:t complaint deserves to be dismissed
on this grﬂund a!une.

That Ms. Akanksha Lal, i.e; original allotteé had booked the unit in
question, bearing no. EEA-A-F10-03, 10th floor, tower A,
admeasuring 1020 sq. ft. situated in the project developed by the
respondent, known as “Emeral Estate” at Maidawas, Sector 65,
Gurugram, Haryana vide application form dated 22.08.2009 and
requested for provisional allotment of the unit bearing no. EEA-A-
F10-03.

Page 14 0f 25



% HARERA

Ir GURUGRAM ]_Eump]ammn 2480 0f 2023

vi.

Vil

That the original allottees, prior to approaching the respondent, had
conducted extensive and independent enquiries regarding the
project and it was only after the original allottees were full y satisfied
with regard to all aspects of the project, including but not limited to
the capacity of the respondent to undertake the development of the
same, that the original allottee took an independent and informed
decision to purchase the unit, un-influenced in any manner by the
respondent. The original allottees consciously and willfull v opted for
a construction-linked pian ﬁﬂr;ﬁrmrtanfe of the sale consideration
for the unit in question anc‘l :ﬁifther represented to the respondent
that the original allottees sh*a][ ren'ut every instalment on time as per
the payment schedule. The respundent had no reason to suspect
bonafide of the Griginal aﬂﬂttee and hence, issued the provisional
allotment lettersdated 06.10:2009 to'the i::lr_ilgi]‘lal allottee, Thereafter,
subsequently, the respondent sent the bu yer's agreement to the
original allottee, which was e:-:cu:utéd between the parties on
06.02.2010. e

That as per clause 11[3]'_':-1{ fhg:_ bﬁ}r_g;"s agreement, the delivery of
possession of th'é uni.l:. was proposed to be within 36 months from
the date of start-of construction (26:08.:2010) and a grace period of 6
months, ie, 26.02.2014. That-being in' a ‘contractual relationship,
reciprocal promises are bound to be maintained. That it is
respectfully submitted that the rights and obligations of an allottee
as well as the builder are completely and entirely determined by the
covenants incorporated in the agreement which continue to be
binding upon the parties thereto with full force and effect.

That the remittance of all amounts due and payable by the allottees

under the agreement as per the schedule of payment incorporated in
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viil.

ix.

the agreement was of the essence. It has also been provided therein
that the date for delivery of possession of the unit would stand
extended in the event of the occurrence of the facts/reasons beyond
the power and control of the respondent. Clause 11({b)(iv) that in
case of any default/delay by the allottees in payment as per the
schedule of payment incorporated in the agreement, the date of
handing over of possession shall be extended accordingly, solely on
the respondent’s discretion till the payment of all outstanding
amounts to the satia.famun nf,ﬂm respondent, Since the allottees
have defaulted in timely rérmt{;a’nce of payments as per the schedule
of payment the date of d;lwgr;,r of possession is not liable to be
determined in the mianne'r sdught_ﬁ:: be done by the complainants,
That there haye i:een miﬁérable defaults in timely remittance of the
instalments ar:d hence the daté. of deI_Ivery"i]f possession of the unit
in question is not ligble to be determined in the manner sought by
the co mp]ainant;..'l‘-h& cumpléinant_s--are conscious and aware of the
sald agreement and ha?e'.ﬁie_d. the _ﬁf'es'ent complaint to harass the
respondent and -:nmpe.] the réspondent to surrender to their illegal
demands. It is submitted that the filing of the present complaint is
nothing but an abuse of the process of law,

That the original allottees ‘entered: into an agreement to sell and
purchase dated 16.08.2017, with the complainants herein Mrs. Ritu
Lal and Mr. Pratik Prakash. Thereafter, the original allottees and
complainants approached the respondent in lieu of transferring the
rights, title, and interest of the said property to the complainants.
That pursuant thereto the original allottee and the complainant's
execution of the affidavit dated 29.08.2017 and indemnity cum

undertaking dated 22.08.2017. The transfer was thereafter accepted
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Xi.

by the respondent vide nomination letter dated 12.09.2017. That
without prejudice it is submitted that the complainants bought the
unit after fully knowing the fact that there is a legitimate delay on
account of the reasons beyond the control of the respondent and
was purchased by the complainants without any delay or demur.
That the complainants bought the unit with open eyes after having
inspected the unit and the entire project.

That the complainants being subsequent buyer, has no right to seek
delay possession charges 'I_‘hg,t at the time of nomination of the
complainants, the pm]m:t was alread}r delayed due to reasons
beyond the controlof the mmpan}r That having knowledge of the
existing delay, due to cjrcrum.stances beyond the control of the
respondent, l‘hE r:umplamants 1.--..rilhnglj;r and voluntarily entered into
the agreement for sell anid transferred documents thereof leading to
their nnminai:iﬁn. That such prior knowledge, willing and self-
initiated endorsement of the complainants, without any protest,
amounts to acceptance of the éxisting circumstances and the
complainants cannot Ee"ailhﬂéﬂ to reap benefits by extracting
monies from “the r‘asﬁuﬁi_::i:ii]t and forgoing their complete
satisfaction against the unit. Hence, the complaint is liable to he
dismissed with costs against r'hé"r:ﬁmp]ainaﬁté,

That it needs to be categorically noted that in the present case, since
the original allottees entered into an agreement for sale with the
complainant, the complainant was very well aware of the delay in
the said project but still proceeded to go ahead with the purchase of
the said unit under no coercion. The intention of the legislature in
regards to the delay possession charges was to ensure monetary

equity for the allottees who had invested in the project and got
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delayed possession, hence, in cases of delay, the payment of delayed
possession charges are awarded, however, the wrongful benefit of
the same cannot extend to the complainant, for whom, there had
been not an iota of delay.

Despite there being a number of defaulters in the project, the
respondent had to infuse funds into the project and have diligently
developed the project in question. That it must be noted by the
Authority that despite the default caused, the respondent applied for
occupation certificate nnE&QﬁZﬁi? and the same was thereafter
issued on 08.01.2018. Eir:ii';:t:e.""aﬁ':!a.j:plicatiun for grant of occupation
certificate is submitted. for, appmval in the office of the concerned
statutory authority, respnndenf cﬁa&es to. have any control over the
same. The grant of sanétion of the occupation certificate is the
prerogative of the concerned statdtory authority over which the
respondent cannot exercise any influence. As far as the respondent
is concerned, if’h_as ;]ilig_ently and sincerely pursued the matter with
the concerned smmtury-ﬁutflq;jty forsobtaining of the occupation
certificate. No fault or lapse can be attributed to the respondent in
the facts and -::ir-::umstam:‘:_gs _ﬂﬁ-ﬁ!l.f..‘ CEIEE Therefore, the time period
utilized by tha-srétumry _aﬁthnritj.r -l:u_-g:;an_t ogcupation certificate for
this project to the respondentis necessarily required to be excluded
from the computation of the time period utilized for the
implementation and development of the project.

That without prejudice to the contentions of the respondent, it is
submitted that the allegations of the complainants that possession
was to be delivered by 26.08.2013 are wrong, malafide and result of
an afterthought in view of the fact that the several payments were

made against the unit to respondent even after 26.08.2013. If there
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was in fact a delay in delivery of project, as alleged by the
complainants, then no payment would have been remitted after
26.08.2013. The allegations put forth by the complainants qua the
respondent are absolutely illogical, irrational, and irreconcilable in
the facts and circumstances of the case,

That an offer for possession marks termination of the period of
delay, if any. That the present complainants were nominated only on
12.09.2017 and offer of puasessmn is made on 18.04.2018. That
without prejudice it is guhmfi'b,a& that the law is clear on the terms
that when a subsequent ﬂllai:l;-g;e ,Is nominated then the charges for
the delayed pnssesslﬂn shall be paid from the date of nomination, It
was after the due date af ﬁgs&e&s:un that the complainants were
nominated. Hente, there was no delay charges are to he paid since
the alleged due date. It is also pertinent to mention here that the
complainants were also gi;ven. compensation on the offer of
possession of :Es.-z,'ﬁi;l?éf— as shown by entry no. 56 of the
statement of Accounts dated 27.07.2023. It is further submitted that
the parties have executed the conveyance deed dated 07.08.2018,
That in accordance with ﬂ'lE.fa?S and circumstances noted above, it
is most humEiy subrﬁirted that -the .present claim is barred by
limitation as has been filed after a'years, 1 months, 8 days (1884
days) of the offer of possession and after 4 years, 9 months, 19 days
(1753 days) after the execution of conveyance deed. Thus, the claim
of the complainants is not maintainable.

That in cases where no specific limitation period is mentioned in the
Act, the limitation of 3 years applies. The Haryana RERA has taken

cognizance of the same and has categorically noted that absence of a
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provision of limitation does not allow the Authority to take
cognizance of the barred claims.

Therefore, it cannot be concluded that the respondent was wrong in
demanding the above said charges from the complainant. The
charges/enhanced price has been charged in accordance with the
terms of the buyer's agreement. Moreover, without accepting the
contents of the complaint in any manner whatsoever, and without
prejudice to the rights of the rﬂ;pnndent delayed interest if any has
to be calculated only on ﬁegmuunts deposited by the allottees
fcomplainants towards I:h&-’,haELE principal amount of the unit in
question and not on any amﬁunt credftecl by the respondent, or any
payment made’ hy the allgtteesfcumplalnants towards delayed
payment charges (DPC) or any taxes/statutory payments, etc. That
additionally, itvis submitted that the respondent has credited
Rs.2,53,177/- and Rs.6,310 /= to the complainants. This amount is
bound to be adjusted.

That in light of the bona fide conduct of the respondent, no delay for
the complainant, the peaceful possession having been taken by the
complainants, non-existence of cause of action, claim being barred
by limitation anfi the frivolous-complaint filed by the complainants,
this complaint-is bound ‘be ‘dismissed with costs in favor of the

respondent,

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission

made by the parties.

The complainant and respondent have filed the written submissions on
11.10.2024 and 29.10.2024 respectively which are taken on record and
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has been considered by the authority while adjudicating upon the relief

sought by the complainants.
Jurisdiction of the autho rity

9. The preliminary objections raised by the respondent regarding
jurisdiction of the authority to entertain the present complaint stands
rejected. The authority observed that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the reasons
given below.

E.I Territorial jurisdiction : :

10. As per notification no, 1,-"93,{25%1;?:‘_{[-’1’{:F dated 14.12.2017 issued by
Town and Country Planning ng;érﬁmpnt, Haryana the jurisdiction of Real
Estate Regulatory ﬂu"thdril:yﬂurugramhshaﬂ be.entire Gurugram District
for all purpose with office situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
District, therefore this authority has complete territorial jurisdiction to
deal with the present complaint.

E.Il Subject-matter juﬂsdi::t_i_nn

11. Section 11(4)(a) of the Act provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hen:unde.r:

Section 11 |

(%} The promoter shall-

(@) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement Jor sale, or to
the association of allottees, as the case may be, till the conveyance
of all the apartments, plots or buildings, as the case may be, to the
allottees, or the common areas to the association of allottees or
the competent autharity, as the case may be;

Section 34-Functions of the Authority:
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34(] af the Act provides to ensure compliance of the obligations cast
upon the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder,

S0, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter as per provisions of section 11(4)(a) of
the Act leaving aside compensation which is to be decided by the
adjudicating officer if pursued by the complainant at a later stage.

Findings on the objections raised by the respondent

F.I Objection regarding maintainability of complaint on account of
complaint being barred by limitation.

The respondent has filed the reply on 10.01.2024, which is taken on

record and raised the pfﬂlimliﬂﬁﬁ' objection in its reply that the
complaint is not maintajnable being barréd by limitation. It is necessary
to deal with the prelitninary _ﬁ_ﬁj'éﬁtfﬁh_hefﬁrepruceeding with the reliefs
sought by the complainants.

On consideration of the documents available on record, the authority
observes that the original allottee i.e, Aakansha Lall was allotted a unit
bearing no. EEA-A-F-10-03, 10% floor, admeasurin g 1020 sq. ft, in project
of the respondent named “Emerald Estate at Emerald Hills" situated at
Sector-65, Gurugram vide proyisional allotment letter dated 06.10.2009
and an apartment buyer's agreement was 4lso executed between the
original allottee and- the respondent regarding the said allotment on
06.02.2010. Thereafter, the original allottee i.e, Aakansha Lall sold it's
unit to the first subsequent allottee i.e., complainants (Ritu Lal and Pratik
Prakash) vide agreement to sell dated 16.08.2017 and the same was
endorsed by the respondent/promoter through nomination letter dated
12.09.2017. The occupation certificate for the subject unit has been
obtained by the respondent promoter on 08.01.2018 and the possession
has been offered on 18.04.2018. The unit handover letter was issued on
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10.05.2018 and conveyance deed was executed between the parties on
07.08.2018.

The complainant is seeking delayed possession charges from the
respondent while the respondent on the other hand is pleading that the
present complaint is barred by limitation as the complainant has got the
offer of possession on 18.04.2018 and his conveyance deed executed on
07.08.2018, the transaction between the complainant and the respondent
stands concluded upon the E}-'.'El:uticl-n of the conveyance deed and the
complainant has filed the presenl: :nmplamt after a long delay on
02.06.2023 i.e, lapsed of 5 }rﬂiars, 1 mnnths 8 days (1884 days) of the
offer of possession and after 4 years, 9 months, 19 days (1753 days) after
the execution of conveyance deed Thus, the claim of the complainants is
not maintainable. Both the p;lfties thmugh'their respective counsels
advanced submissions with regard to the maintainability of the
compliant on the ground of the limitation,

After the unit was alletted to the original complainant on 06.10.2009, a
buyer's agreement in this reE_:a_;rci was executed on 06.02.2010. Though
the possession of the unit was tﬁ be offered on or before 26.02.2014 after
completion of the project but"thﬂ_- same was offered only on 10.05.2018
after receipt of oceupation certificate on 08.01.2018 and ultimately
leading to execution of conveyance-deed of the'same on 07.08.2018. So,
limitation if any, for a cause of action would acerue to the complainant
w.ef 10.05.2018 and not from 07.08.2018. So far as the issue of
limitation is concerned, the Authority is cognizant of the view that the
law of limitation does not strictly apply to the Real Estate Regulation and
Development Authority Act of 2016. However, the Authority under
section 38 of the Act of 2016, is to be guided by the principle of natural

justice. It is universally accepted maxim and the law assists those who
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are vigilant, not those who sleep over their rights. Therefore, to avoid
opportunistic and frivolous litigation a reasonahle period of time needs
to be arrived at for a litigant to agitate his right. This Authority of the
view that three years is a reasonable time period for a litigant to initiate
litigation to press his rights under normal circumstances,

It is also observed that the Hon’ble Supreme Court in its order dated
10.01.2022 in MA NO.21 of 2022 of Suo Moto Writ Petition Civil No.3
of 2020 have held that the period from 15.03.2020 to 28.02.2022 shall
stand excluded for purpose of limitation as may be prescribed under any
general or special laws in respect of all judicial or quasi-judicial

proceedings. iy

In the present matter the cau::si-éu. of action argse.on 18.04.2018 when the
possession was offered to the complainant by the respondent. The
complainant has filed the present t:urnﬁlaa‘nl: on 02.06.2023 which is 5
years 1 month and 15 days from the date of cause of action. In the
present case the threeyear period uf’de[ay in fII::'ng of the case also after
taking into account the exelusion period from 15.03.2020 to 28.02.2022
would fall on 31.03.2023. In view of the above, the Authority is of the
view that the present complaint has not been.filed within a reasonable
time period and is barred by the limitation.

No doubt, one of the purposes behind the enactment of the Act was to
protect the interest of consumers. However, this cannot be stretched to
an extent that basic principles of jurisprudence are to be ignored and are
given a go by especially when the complainant/allottees have already
availed aforesaid benefits hefore execution of conveyance deed.

Further, as observed in the landmark case i.e. B.L. Sreedhar and Ors. V.,

K.M. Munireddy and Ors. [AIR 2003 SC 578] the Hon'ble Supreme Court

held that "Law assists those who are vigilant and not thase who sleep
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over their rights." Law will not assist those who are careless of their
rights. In order to claim one's right, one must be watchful of his rights.
Only those persons, who are watchful and careful of using their rights,
are entitled to the benefit of law.

In the light of the above stated facts and applying aforesaid principles, the
authority is of the view that the present complaint is not maintainable
after such a long period of time. The procedure of law cannot be allowed
to be misused by the litigants even. in cases where allottees have availed
certain benefits prior to the :'e:{gﬁu:ié-n of conveyance deed. It is a
principle of natural justice that nebody's right should be prejudiced for
the sake of other's right, when a 'IJE[‘S{H‘I remained dormant for such an
unreasonable period of time w1thi:-ut EI.I'I}?' just cause. In light of the above,
the complaint is not mai ntamable and the same is declined.

Complaint as well asapplications, if any, stands disposed off accordingly.

File be consigned to registry.

A i o i

(Ashok Sa an) (Arun Kumar)
Membe Chairman

Haryana'Real Estate Regulatory Authority, Gurugram
Dated: 10.12.2024
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