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BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORIT ¥

GURUGRAM
Complaint no.: 6044 of 2022
Date of first hearing: 24.11.2022
Date of decision 05.12.2024
1. Rajesh Kumar Passi Complainants

2. Poonam Pass|
Both R/a: - AD-B0B, Shalimar Bagh,
Saraswatll Yihar, Delhi-110088

Versus

Emaar MGF Land Ltd. presently known as Respondent
Emaar India Ltd.

Regd. office at: Emaar MGF Business Park,

Mehrauli Gurgaon Road, Sikandarpur

Chowk, Sector-28 Gurugram-122002

CORAM:

Shri Vijay Kumar Gayal Member
APPEARANCE:

Shri Gaurav Rawat [Advocate) Lomplainants
shri [shaan Dang [Advocate) Respandent

ORDER

1. This complaint has been filed by the complainants/allottees under section
31 of the Real Estate {Regulation and Development) Act, 2016 (in short, the
Act) read with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 {in short, the Rules) for violation of section
L1{4j{a] of the Act wheremn it is inter alia prescribed that che pronoter
shall be responsible for all abligations, responsibilities and fusctions under
the provision of the Act or the Rules and regulations made therecinder grto

the allotiee as per the agrecinent for sale executed fnier se.
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A. Project and unit related details

Z.The particulars of the project, the details of sale consideration, the amount
paid by the complainants, date ol proposed handing over the possession,

delay period, if any, have been detailed in the tollowing tabular form:

5. No. Particulars . Details
1. Name of the project “Premier Terraces at Paim Drive”,
Sector 66, Gurugram, Haryana
2 Nature of project Group housing colony
3. Unit no. J-1203, Tower-], 12 floar
[As per page no. 137 of the complaint)
4, Unit area 1947 46sq, ft. {Super Area)
[As on page n. 137 of the complaint)
5. Allotment letter 11.08.2008 |,
! {As per page gn. 43 of the complaint)
6. |Date of execution of| 24.09.2008 |
buyer's agresment [AS per page IJﬂ. 15 uf the romplaint)
¥ Possession clause 4. POSSESSION
fu) Time of handing over the Possession
Subject to terms of this clause and subject o the |
Apartment Allotteg having complied with all the
terms and conditigns of this agreement, and Go

belrg in default wider any of the provisions of this |
agreement und chmpliance with all privigions, |
farmalities, docurmigntation tc, as préscribed by

the Company, the Company proposes to hand

oveEr the possession of the

Apartment/ Villa/Penthouse &y December

2010, The Apdgrment Allotree  Ogroes ded

anderstands that e Company shell fe sotitied b

@ groce period afgninety [90) dovs, Jor applying

aad  odaining & acouprtion  cortiffcate in

resgect of the Grodp Housing Complex,

| (Emenosy sinplied)

Az on page no. 108 ol the complaint]

8. Due date of pnssession 31.03.2011
[Note:- Decembar 2010 as mentioned 10 the
buayer’s agreemefit + 90 days grace period] r
{Inedvertently mEntioned uy December 2010
i proceedings afthe day deted 10.10.2024)
9. Total sales consideration Rs.1,00,43,380/-

| (As per page nip. 90 of the complaint)
ﬁ/}.ﬂ. Amount | paid by the | Rs1,11,44.01%/ i

ey ——
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complainants (As per S0Ajon page no. 139 of the
complaint) l
11. | Occupation certificate 13.02.2017 i
[As per page fio. 47 of the reply)
12, | Offer of possession 10.04.2017
$J | LAs per page 80, 146 of the reply)
13, | Indemnity cuam [ 25042017
undertaking LAs per page g0, 152 of the repiy)
14, | Unit handover letter 28.06.2017 j
l {As per page fo. 137 of the complaint)
15, | Convevance deed 14072017 ,L '
- (As per page gu. 148 of the complaint)

B. Facts of the complaint

3. The complainants have made the following submissigns in the complaint:
[. That the complainants, Mr. Rajesh Kumar Passi afid Mrs. Poonam Passi are
law abiding citizens and residing at R/o AD-B0B, halimar Bagh, Saraswat]
Vihar, Delhi-110088, India.
. That in 2007; the respondent company is sued  an  advertisement

announcing a group housing colony project callgd "F'I‘E;niEr Terraces at
tby ¥maar MGF Land L.
on the 45.48 acres of land, under the license no, S-EUU?IZ*’I-T@? of 2007

dated 27.09.2007, issued by DTCP, Haryand

Palm Drive’ at Sector « 66, Gurugraim was launched

and tlierehjf invited
applications f!'ﬂiﬂ prospective buyers for the purfhase of unit in the said
project. The respondent confirmed that the projdet bad got building plan

approval from the authority.
Il. That the complainants while sear ching for a flat/agcommodation was lured
by such advertisements and calls from the brokers of the I'EH[_!IUIH.L‘HI tor
buving a house in their project. The respondent company told the
complainants about the mocnshine reputation @ the company and the

representative gf the respondent compary made fluge presentations about

A
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the project mentioned above and alse assured that they have delivered

several such projects in the National Capital Regioh,

IV, That relying on various represeniations and assurances given by the

responaent company and on beliel ol such assy

ances, the complainants
booked a unit in the project by paying an amount .f R 10,00,000/- towards
2-1203 {Flat 1203, 12m
suring 1900 sq. ft. to the

the booking of the said unit bearing no. TPD |-
Floor, Tower ]) in Sector 66, having super area m
respondent and the same was acknowledged by th respondent,

V. That the respondent confirmed the booking offthe unit to the orniginal
allattee ﬁrwidiﬂg the details of the project for a tbtal sale consideration of
the unit i.e. Rls'.l.ﬂujf!?rjﬂﬂfr which includes basi 'pricﬂ, plus EDC ana 1DC,

lwo car parking charges and other specifications of the allotted unit and

provided the time frame within which the next insgalment was to be paid.

VL Thal a buyer's agreement was executed between the complainants and

respondent on 24.09.2008. As per clause 14(a) of the buyer's agreement,
the respondent had to deliver the possession of thg unit by Decenber 2610
with a grace period of 90 days for applying and Bhtaining the occupation
certificate. The complainants were also handed over one detailsd prayment
plan which was construction linked plan. It is unfoftunate that the dream of
owning a unit of the complainants was shattered die to dishanest, unethical
attitude of the respondent.
VIL. That as per the demands raised by the respondent, based on the payment
plan, the complainants already paid a total sum of Rs.1,11,44.015/- towards
the said unit against total sale consideration of Rs.1,00,43,380/-.
VIll. That the payment plan was designed in such a Way to esxtract maximum
payment fram the buvers. The complainants ap cached the respondent

and asked about the status of construction and also raised ohjections

B Iy e |
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towards non-completion of the project. It is pertinent to state herein that

such arbitrary and illegal practices have been prevalent amongst builders
before the advent of Act of 2016, wherein the paviment/demands,/ ete, have
not been transparent and demands were being fraised without sufficient
justifications and maximum payment was extracted just raising structure
leaving all amenives/inishing Mfacilities /comman area/road and other
things promised in the brochure, which counts tg almost 50% of the tatal

project work.

That the respondent despite having made muftig:li__le tall representations to

the complainants, the respondent has chosen deliberately and
- I

contemptuously not to act and fulfil the pmmtsts and have given a cold

shoulder to the grievances raised by the cheated gllottees. The respondent

have completely failed to honour their promises and have not provided the
services as promised and agreed through the broghure, buyer's agreement
and the different advertisements released from tine to time.

That the respondent has played  fraud upon the domplainants and cheated

them with a false promise to complete the construttion over the praject site
within stipulated period. The respondent had fui‘he_r malalfidely faited to
impiement the buyer's agreement executed with he complainants. Hence,
the complainants being aggrieved by the offending misconduct, fraudulent
activities, deficiency and failure in service of the respondent is filing the
present complaint,
That the compiainants have suffered a loss and damage in 28 much as they
had deposited the money in the hope of getting the said unit for residential
purposges. They have not only been depriw&d of the timely possession of the

said unit but the prospective return they could have got if they had invested
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i fized deposit in bank. Therefore, the :'L:~|ﬂpcn:=~%lt;|-::n i such cases would

necessarily have to be higher than what is agreed in the buyer’s agreement,
X1l That the complainants after many request and emails; received the ofler of
Possession on 10.04.2017. It is pertinent to note here that along with the
above said letter of offer of possession respondent raised several illegal
demands on account of the following which are aglttual]j,? not payable ag per
the builder buyer's agreement: |
XL The area of the unit increased from 1900 to 15'”'&; i ft without any prior
intimation. An amount of Rs.2, 38,059/ was Llemalr_'l.ded in lieu of extra area,
an amount of Rs 80,625 /- for advance monthly maintenance for 12 months,
an amount of Rs.12,305/- for electric meter charges, club membership
charges of Rs.E.ﬂl.E‘.Sljj-"-. gas connection charges of Rs.19,505/-, an amount
of Rs.1,6B0/- for sewerage connection charges and electrification charges of
Rs.78,229/-.

XIV. That offering possession by the respondent on payment of charges which

the Hat buyer is not contractually bound to pay, cannot be considered to be
a valid offer ol possession. [t would be noticed fom the details provided

above that those charges were never payable byl the complainants as per

the agreement, by the complainants and hence theoffer of possession.

XV. That the Falm Drive amenities are 24 X 7 Power Back up, 24 X 7 Security,
Badminton Court, Basketball Court, Broadband Connectivity, Club House,
Covered Parking, Creche, Gym, Health Facilities, Imtercom Facility, Kids Play
Area, Lawn Tenﬁié Caurt, Maintenance Staff, Open Parking, Recreation
Facilities, Reiigtﬁus. Place, S..'.:huni, Servant Cugrters, Shopping Arcade,

swimming F'-‘.'m:ll., Visitor Parking.

ﬂ/ Page & of 23
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AVL That the complainants requested the respondent to show /inspect the unit
before complainants pay any further amount and requesting to provide the
car parking space no. but the respondent failed to reply.

AVIL That the respondent asked the complainants 1o sign the indemnity bond as
pre-requisite condition for hamding over of the possession. The
complainants raised objection to above said pre-fequisite condition of the
respondent as no delay possession charges was paid to the complainants
bul respondent instead of paying the delay p-::;ISSE!ESiGI] charges clearly
refuse to handover to possession if the complainants de not sign the
aforesaid indemnity bond. Further, the mmpluiriantﬂ left with no opiion
instead of signing the S:Eu:r:.u:. i |

Xvin. ‘T'r:lat the complainants have never defayved in makipg any payment and have
always made the payment rather much before 1|1E: comstruction linked plan
attached to the buyer's agreement. The allottee has approached the
company with a request for payment of compensation, despite not making
paﬁnents on time and on the assurance that he sé;a]] make the payment of
the delay pa].rrment charges as mentioned above along with ali other dues to
the company. I _

XIX. That the complainants after many follow ups .a%nd reminders, and after
clearing all the clurrs. and fulfilling all one-sided defrands and formalities as
and when demanded by the respondent got the physical handover of the
unit. Further, the respondent issued handover advice letter. Thereafter, the
respondent issued handover letter dated :&L},I}S.E{]i 7 un account of handing
cver the physical possession of the unit. Thereafter, the unit was handed
over to the complainants on 28.06.2017.

AX. That the respondent got the conveyance deed 'EIL'-'.er:utEct on 14062017,

While this sale deed acknowledges that the complainants have paid the
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total consideration of Rs.1,11,44,015/- towards fall and final consideration

of the said apartment and applicable taxes ete. it makes no provision for
compensating the compiainants for the huge delay in handing over the unit
and project. The complainants were not given any oppartunity to negotiate
the terms of the said sale deed.

XXL That no negotiations were permitied in relation to the buyer's agreement
dated 24.09.2008. The complainants were told| that the sale deed will
encompass atl the relevant issues ar hand., It is submitted that this
agreement and various clauses therein amount to an unconscionable
agreement containing terms that are so | extremely unjus:,  or
cverwhelmingly one-sided in favour of the party who has the ﬁupv&rjur
bargaining power, that they are contrary to good cli;rnslciem:e-

XXIL That the i'espnndent has arbitrarily demanded fqi' payment of interest on
account of delayed payment ar the rate of !15‘3-{.-2?}% whereas the
compensation for delay stipulated for the buyers Lh merely Re.5/- per sq, fi.
The complainants are actually entitled to intEr-‘:ET; {0 9.30% per annum on
the total sum paid by them:

XXIII. That the present compiaint sets out the various deficiencies in services,
unfair andfor resirictive trade practices adopted by the respondent in sale
of their unit and the provisions allied to it. The madus operandi adopted by
the respondent may be unique and innovative fm'Fn the respondent’s point
of view but from the allottee’s point of view, the strategies used to achieve
Its objective, invariably bears the jrrefutahle F,:tﬂl‘_il;'ip of impunity and tocal
lack of accountability and transparency, as well qs bréach af contract and
duping of the allottee, be it either Ihmughi ot |mp.J:3ment':r:g Lhe
services/utilities as ;'.l]'Umi:i&n:["!n the hrochure or through not delivering the

project in time. |
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That the complainants are the ones who has invested their life savings in

the said project and are dreaming o a home| for themselves and the
respondent has not only cheated and betrayed them bur also used their
hard-earned money for their enjoyment.

The complainants after losing all the hope from the respondent company,
having their dreams shattered of owning a flat & having basi¢c necessary
facilities in the vicinity of the project and also losing considerable amount,
are constrained to approach this Hon'ble Authority for redressal of their
grievance,

That the present complaint is within the prescribed period of limitation,
The complainants have not filed any other complaint before any other
m.rum against the erring respondent and no Crl'hl’i_*t' case s ﬁmu:iing in any

other court of law. i
|

4. The complainants have sought following relief(s):

L.

1.

IL.

Direct the respondent to pay the interest on the !mzal amount paid by the
complainants at the prescribed rate of Intérest as ]IIEI:' the Act of 2016 from due
date of possession tiil date of actual phivsical pussessin_'!'t.

Direct the respondent to pay the balance amount dué to the complainants from
the respondent on account of the interest, as per the gujduli|1¢n laid in the Act of
2016,
Direct the respondent company to set aside the oneksided indemnity bond get
signed by the respondent from the complainants under undue influence,

5. On the date of hearing, the authority explained to the respondent /promoter

about the contraventions as alleged to have been tommitted in relation to

section 11(4] (a) of the Act to plead puilty or not to ]}Jﬁ'ﬂﬂ guilty.

0. Reply by the respondent: |

6. T

|
he respondent has contested the complaint on the following grounds:

fﬂ/ Page ol 13
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i. That the present complaint is not maintainsble in law or on facts. The

1.

.

provisions of the Act of 2016 are not applicable to the project in question.
The application for issuance of ocen pation certificate in respect of the unit
in question was submitted on 27.07.2015, i.e., wel] before the notificating of
the Ruies, 2017, The occupation certificate has veen theréatter issued on
13022017, prior to notification of the Rules, Thus, the part of the project in
which the unit in question is situated is not an ‘ongoing project” under Rule
2{1)[o) of the Rules. The project has nol begn registered under the
provisions of the Act. This Hon'ble Autharity does nat have the jurisdiction
to entertain and decide the present cﬂmp]alm The present :umpla nt is
liable to be dismissed on this ground alone.

That without prejudice to the foregoing, it is submitted that once an
application for grant of ocoupation certificate is submitted for approval in
the office of the concerned statutery authority, the respondent ceases 1o
have any control over the same. The grant of sanction of the OCCUPALInn
certificate is: the prerogative of the concerned statutary authority over
which the respondent cannot exercise any influence. As far as the
respondent is concerned, it has diligently and sincerely pursued the matter
with the concerned statutory authority for obtaining of the occupation
certliﬁ-:ate. Mo fault or lapse can be altributed to the respondent in the facts
and circumstances of the case.

That the complainants have no locus standi or cause of action to file the
present complaint, The present complaint is based on an erroneaus
imterpretation of the provisions of the Act as well 28 an incorrect
understanding of the terms and conditions of the buyer's agreement dated
24.09.2008, as shall be evident from the 5u5missicﬁnﬂ made in the following

pa rzllgraphs of the present reply.

%
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That the complaimants had approached the respandent for purchasing an

independent unit in its upeoming residental project. It 15 submitted that the
complainants prier to appmﬂchmg the respondent, had conducted
extensive and independent enguiries regarding the project and it was only
after the complainants were fully satisfied with régard to all aspects of the
project, including but not limited to the capacity of the respondent to
undertake development of the same, that the complainants took. an
independent and informed decision to purchase the unit, un-influenced in
any manner by the respondent.

That thereafter the complainants vide an application form  dated
05.08.2008 applied to the respondent for provisional allotment of a unit in
the project. The complainants, in pursuance of the aforesaid application
form, were allotted an independent unit bearing ao [-1203, located on the
12™ floor in Tower | in the project vide provisional allotment letter dated
11.08.2008. The compizinants consciously and wilfully opted for 4
construction linked plan for remittance of the sale consideration for the
unit m question and further represented to the respondent that they would
remil every instalment on time as per the payment schedule. The
complainants furtiier undertook to he bound by the terms ang conditions of
the application form, The buyer's apreement ! dated 24.09.2008 was
willingly and consciously executed by the complainants witheut raising any
objection to its terms and conditions.

That the rights and obligations of complainants as well as respondent are
completely and entirely determined by the coverants incorporated in the
buyer's agreement dated 24.09 2008 which continues to be binding upon
the parties therete with full force and effect. As per clause 14 of the buyer's

agreement, the respondent had offered to deliver possession of the unir by

A
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December, 2010 along with 90 davs of grace period subject to the

allottee(s] having strictly complied with all terms and conditicns of the
buyer's agreement and not being in default of any provision of the buyers
agreement including remittance of all amounts due and payable by the
ailottee(s] under the agreement as per the schedule of payment
incorporated in the buyer's agreement. It has alsu been provided therein
that the date for delivery of possession of the unit would stand extended in
the event of occurrence of the facts/reasons bevond the power and control
of the respondent. The complainants have completely misconstrued,
misinterpreted and miscalculated the time period as determined in the
buyer's agreement, It is partinent to mention that it was categorically
provided in clause 14{bj{vi) that in case of anv default/delay by the
ailottees in payment as per schedule of payment incorporated in the buyer s
agreement, the date of handing over of possession shall be extended
accordingly, solely on the rﬂﬂphndent‘s discretion tili the payment of all
outstanding amounts 1o the satisfaction of the respondent. Therefore, the
date of delivery of possession is not liable to be d_ﬂt&_rmined in the manner
suggested by the complainants.

. That upon receipt of the occupation certificate dated 13022017, the
respondent offered possession of the unit in guestion through letter of offer
of possession dated 10.04.2017 to the complainants, The complainants
were called upen to remit balance payment and th complete the necessary
formalities/documentation necessary for handover of the unit to them,
Compensation amounting to Rs.6,87,000/- was also credited m favour of
the cnmplainﬁnts in accordance with the buyer's agreement dated
24.09.2008. |

@/ Pipe1? nf 23
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viii. That the complainants twok possession of the unit on 28.06.2017 whereby

i
i

the complaipants have admitted and acknowledged that they are fubly
satisfied with regard to the unit, s measurements, location, dimension and
development etc. and the complainants did not have any claim of any
nature whatsoever against the respondent, It was further explicitly stated
in the aforesaid letter that upon acceptance of possession, the obligations of
the respondent under the buver's agreement / abibtment stood discharged.
The complainants are estopped from filing the prasen: complaint and from
alieging delay. '

ix. That thereafter the coaveyance deed bearing Vasika no. 2180 dated
lt‘i-.ﬂ?.::;ﬂl? has alsv been registered in favour of the cﬂmplllitj!:auts- It is
submitted that the raspondent has duly fulfilled its eblizations as per the
buyer's agreement and there is no lapse or default on its part. The nresent
complaint after an unexplained delay of more than five vears from the daze
of registration of the conveyance deed in favour of the complainants is
clearly indicative of the wmischicvous and malicious intent of the
complainants and the fact that the present E::tﬂulilli nt 1§ baseless and
nothing but an atterthought ..anci an attempt to realise unjust gain and to
cause undue toss to the respendent. The complaiat is barred by limitation
and is liable to be dismissed on this ground alone. -

x. That the rights and obligations of complainants as well as respondent are
completely and eni::rc-l}r determinied by the covemants incorporated in the
buyer's agreement dated 24.09.2008 which continues to be binding upon
the parties thereto with full force and effect. It §s submisted that as per
clause 14 of the buyer's agreement, the respondent had offered to deliver
possession of the unit in December 2010 with 90 days of grace period

subject 1o the allottes(s) having strictly complied with all terms and

A
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conditions of the buyer's agreement and not being in default of any

privision of the buyer's agreement including remittance of all amounts due
and payable by the allotteefs) under the dagreement as per the schedule of
payment incorporated in the buyer's agreement, It has also been provided
therein that the date for delivery of possession of the unit would stand
extended in the event of occurrence of the facts/reasmis bevond the power
.mc.' control of rhe respondent It is pertinent fo mention that it was
ca’rr_:quru:aflu pmwued in clause 14{b){vi) that in case of any default/delay
by the allottees in payment as per schedule of payment incorporated in the
buyer’s agreement, the date of handing over of possession shall be extended
accordingly, solely on the respondent’s discretion Hll the payment of all
outstanding amounts to the :'.altls Faction of the respondent. |

*l. That the complainants have already received compensation amounting to
Rs.6,87,000/- at the time of offer of possession, calculated in accordance
with the buyer’s agreement dated 24.09.2008 and the same has been duly
accepted by the complainants, .

xil. That, without admitting or acknowledging the truth or legality of the
allegations advanced by the complainants and without prejudice to the
contentions of the respondent, it is respectfufly submitted rhat the
provisions of the Act are naot retrospective in natare, The provisions of the
Act cannot undo or modify the terms of an agreement duly executed prior
to coming into effect of the Act. 1t is further submitted that merely because
the Act applies to ongoing projects which are repistered with the authority,
the Act cannot be said to be operating retrospectively. The provisions of the
Act relied upan by the complainants for seeking interest cannot be called in
te 2id in derogation and in negation of the provisions of the buyers

agreement. The interest is compensatory in rature and cannot be granted in

-
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derogation and in negation of the provisions of the buyer's agreement. This
is without prejudice to the submission of the respendent that the provisions
of the Act are not applicable to the project in question. It is further
submitted that the interest for the alleged :;ie!ay demanded by the
complainants is beyond the scope of the buyer's agreement

xiil, That there was a delay in delivery of project as alieged by the complainants,
then the complainants woull nal have remitied instalments after
December, 2010, The allegations put forth by the complainants qua the
respondent are absolutely illogical, irrational and irreconcilable in the facts
and circumstances of the case. Institution of the present complaint alter a
lapse of more than 5 years from the date of registration of the conveyance
deed in favor of the complainants is clearly indigative of the mischievous
and malicious intent of the compizinants.

xiv. That all the demands raised by the respondent are sstrlftiy in accordance
with the terms and conditions of the buyer's agrecment duly execeted
between the parties, There is no default or lapse on the part of the
respondent. The allegations levelled by the complainants are totally
baseless, Thus, it is most respectfully submitted mai the present application
deserves to be dismissed at the very threshold.

7. Copies of all the relevant documents have been filed ;;md placed on the record,

Their authenticity is not in dispute. Hence, the complaint can be decided on
the basis of these undisputed documents and submission made by the parties.

E. Jurisdiction of the avthority:
8, The respondent has raised a preliminary submission/objection the autharity

has no jurisdiction to entertain the present complaaht. The objection of the
respondent regarding rejection of complaint on ground of jurisdiction stands

rejected. The authority ohserves that it has territorial as well as subject

-
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matter jurisdiction to adjudicate the present complaint for the reasons given
helow.

E.! Territorial jurisdiction

- As per notification ne. 1/92/2017-1TCP dated 1432.2017 issuad by Town

and Country Planning Department, the jurisdiction of Real Estate Regulatory
Authority, Gurugram snall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question s
situated within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint,

E.l Subject matter jurisdiction
Section 11(4){a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agregment for sale. Section 11({4}(a) is
reproduced as hereunder:

Section 11

{4) The pramaoter shall-

(e} be responsible for all abligotions, responsibilities and functions under
the provistens of this Act or the rules and regedations made therennder or to
the allattees as per the agreement for sele, or fo the association o faifolives
(s the case may be Gl the conveyance of all the gportments, plots or
buitdings, o the cose may be, to the allotiees, or the ommon areas to the
gssociation of allottees or the competent authority, as the cuse mouy be,;
Section 34-Functions of the Authority:

F4[f] uf the Act pravides toensure compliatice of the ebligationy cast ppon
the promoters, the allotiees and the rea estate ggents under this Act and
thee rules apd regolalions mode therowmder,

50, in view of the provisions of the Act of 2016 quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is t be
decided by the adjudicating officer if pursued by the complainants at a later
stage.

Finding on objections raised by the respondent:

A
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F.I Objections w.r.L issuance of occupation certificate of the preject from the

competent Autherity prior to notification of the Rules.
12. The respondent-promoter has raised the contention that the said project of

the respondent is a pre-RERA project as the respondent has already obtained
tecupaticn certificate from the competent authority on 13.02.2017 e, before
the coming into force of the Act and the rules made thereunder.

13. The authority is of the view that as per provise ta section 3 of Act of 2016,
on-going projects on the date of commencement of this Actie, 01,05.2017
and for which completion certificate has net been issued, the promoter shall
make an application to the authority for registration of the said project
within a period of three months from the date of commencement of this Act

and the relevant part of the Act is reproduced hereunder:

Frovided thar profects that are gngeing on the date of commencement af this
Act and for which the completion certificate has not been tsued, the promoce
shall moke an application fo the Anthority for registvation of the zaid sroject
within o period of three manths from che dirte af T ITRE S af this Act.
14. The legislation is very clearin this aspect that a prolect shall be regarded as

an "on-going project” upnil receipt of completign certificate. Sinee, the
completion certificate is yet to be obtained by the prometer-builder with
regards to the concerned project, therefore the plea advanced by it is
hereby rejected.

F.il Objections regarding jurisdiction of autharity wir.k. buyer's agreement
executed prior to coming into force of the Act
15. Another contention of the respondent is that autherity is deprived of the

jurisdiction to 2O into the interpi'emti{m of or |'ight,5 af the parties inter-se
in accordance with the buyer's agreement executed between the partics as
referred to under the prowvisions of the Act or the said rules has beeén
executed inter se parties, The authority is of the view that the Act nowhere
provides, nor can be so construed, that ali previous agreements will be re-

written after coming into force of the Act. Therefare, the provisions of the

ﬁ/
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Act, rules and agreement have to be read and interpreted friarmoniously.

However, it the Act has previded for dealing with certain specific
provisions/situation in a specific/particular manner, then that situation
will be dealt with in accordance with the Act and the rules after the date of
coming into force of the Act and the rules. Numerous provisions of the Act
save the provisions of the agreements made between the buvers and
sellers. The sald contention has been upheld in the landmark judgment ol
Neetkamal Realtors Suburban Pvt. Ltd, Vs, V0T and ethers. (W.P 2737 of
20617} decided on (6.12.2017 which provides azs uader

"9 Uneer the prowvisions of Section 18, the delay in hunding pver the pisvession
wadd e cotnted jram the dinte mentioned fn Hie dgreement fur side entered it
Iy the promoter and the allottee prioe b its i eIsIrdiion under RERA Under the

L provisions of RERA, the promoteris given « facility to revise the date of comipletion
of prafect end declure the same ender Sectian 4. The H.F"H.q does not confempline
rewriting of contract Between the flat purchaser and Ehr promaoter..

122, We heve alreqedy discussed that ebove stated provisions of n',.F.:e &E,'M Qe ik
retrospective in miture Thay may fo sami exient be having a retroactive or quisi
retrovictive effect but then on that ground the varlidity of the provisians af RERA
cafnot be challenged. The Parliement is compatent encugh fa legislate law having
retrospective or retroactive éffect A law caon be sven frrmed ba affect subsisting /
existing contractual rights between the poarties in bhe lerger public inf=rest We do
Rat Aave any duebt inour mieg thed the RERA bos He—v n feamed I the fargey
public interest after ¢ thoreugh study ond discession ttade af the highest leve! Iy
the Stan .il'rr:"-:_l -'.’.m?il'mtE'E' and Select Cammitiee, which sulmitted ity decafied
remorts”

16. Also, in appeal no, 173-0of 2019 titled as M‘agw tve D&vefnpm Put. Lid. Vs,
Ishwer Singh Dahiva, in order dated 17122019 e Harvana Real Estate
Appellate Tribunal has abserved:

34, Thus, keeping in view our aforesoid discussion, we gre of the considered
epinfon chat the provisions of the Act are quasi retronctive te some extent in
eperation and will be apnlicable 1o the mrn'.ﬂ-rrerm,_jg.r_gm'f enfered nto even prier
to ceming lnto operagion of the Agrwhers the transaoron ere stil in the progess of
completion. Hence in case of deluy in the ﬂffﬂ-r,fdefnery of possassion as per the
terms and conditions uf the agreement for rale the allabtee shall be eatitled to the
tnterest/delaped possession charges oa the regsonahie Bute ol (terest ux providei
i Rule IS of the rules and one sided, wnfdair ufn.n' wiregsonable rate of
cempensiation mentioned it the agreement fur sile iy |'.|.|:|§|':u.rr_ rephi (g
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17. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself,
G. Finding on the relief sought by the complainants:

G.I Direct the respondent to pay the interest on the total amount paid by Lhe
complainants al the prescribed rate of interest as per the Act of 2016
from due date of possession tll date of sotual physical possession,

G.lI Direct the respondent to pay the balance amount due to the complainants
from the respondent on account of the interest, as per the guidelines laid
in the Act of 201 6.

G.l Direct the respondent company to sel aside the one-sided indemuity
bond get signed by the respondent from the complainants under undue
influence. -

18. On the above-mentioned reliefs sought by the complainants, are being
taken together as the findings in one relief will definitely affect the result of
the ather relief and "u. same being intercon I'Ii:_E['.TE:E,é

19. The complainants were allotted a unit bearing o, <1203, 12 fuor in
Tower-] in pruiectl'ul’ the respondent named "The Palm Drive” at Sector 66,
Gurugram vide alicement letter dated 11.08.2 008 aad a buyer's agreement
was also executed between the complainants and the respondent regarding
the said allotment on 24.09 2008,

20, l_nl the present complaint, the complainants inte;nd to continue with the
project and are seeking delay possession chargeﬁé as provided under the
proviso to section 18(1) of the Act of 2016. The buyer's agreement was
executed between the complainants and the respondent on 24.09.2008 and
a5 per clause 14[5] of the agreement the respondent was under an
obligatien to handover the possessioa of the unit -l;:v December 2010 and a
grace period of 94 days for applying and obtaining the occupa tion
certificate (n respect of the complex. The said grace period is allowed in
terms of order dated DB.05.2023 passed by the an’lhle Appellate Tribunal
in Appeal No. 433 of 31::-'22 tilted ax Emaar MGF Lamd Limited Vs Babia
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Tiwar? and Yegesh Tiwari whercin it has been heid that if the allottee
wishes to continue with the project, he accepts the term of the agreement
regarding grace period of three months for applying and obtaining the
accupation certificate. The relevant portion of the order dated 08.05.2023.
15 reproduced as under:

“As per aforesaid clause of the ugreement, possessian of the unit was to be
deifvered within 24 months from the date of execution of the agreement Le,
oy 07.03.2014. As per the gbove suld clruse 11{a) ofithe agreement. a grace
period of 3 monthy for abtaining Oceupation Gertificate efc. has been
provided. The perusal of the Occupation Certificute dated 1731 2020 plaved
#t page ho, 3I7 of the paper book revenls thot D'lr:.up.mﬂ' gnt-pramoter hy
applied for grost of Occupation Certificote on E1.07.2020 which was
wltmately gramted one FIIT2020. I iy alse well kndwn Lhat ft takes tHme to
apply and obtwn Ovcupation Certificate from the concerned authority. As
per section 18 of the Act, if the project af the promoéer is deloyed nad if the
alfottee wishes tu withdraw thea ke has the aption te withdraw from the
project and seck refind af the amount or f the allattes does nat intend to
withdraw from the project oand wishes to contintié with the profect, the
allottee is to be paid interest by the promater fur each month of the defay. In
our opinion if the allottee wishes to continue with the project, he accepts e
term of the agreement regardlng grace period of three months for applving
und obtaining the orcupation certificate. So, in view of the above said
circumstances, the appellant-promoter is entitled to avail the groce
period so provided in the agreement for applyving and obtaining the
Qccupation Certificate, Thus, with incluswon of grace period of 3 months as
per the provisions n clouse 13 (a} of the Ggreament, the total CrUn e tion
perigd ecomes 2¥ monthys Thus che due dare rrj". selivery af possession
cames out te O 0e201L”
Therefore, in view of the above judgement and considering the provisions

of the Act, the authority is of the view that the promoter is entitied to avail
the grace period so provided in the agreement for applying and obtaining
the occupation certificate. Therefore, the due date of handing over of
possession comes out to be 31.03.2011 including grace period of 90 days.

In the present complaint, the occupation certificate was received from the
competent authority on 13.02.2017 and possessien of the unit was offercd
to the compiainants hersin vide offer of possessiof letter dated 10.04.2017.

Further, the possession of the unit was handed Gver to the complainants

A
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herein vide unit handover letter dated 28.06.2087. Also, the conveyance

deed dated 14.07.2017 was also executed by it in favor of the complainants
in respect of the said unit. The complainants have filed the present

complaint after a long delay on 06.09.2022,
23. The counsel for the respondent vide proceedings of the day dated
£5.07.2024 and 10.10.2024 brought to the notice ‘of the Authority that the

somplaint has filed by the

present complaint is barred by limitation as the
complainants after a lapse of 5 years from the date of execution of
conveyance deed and the relief regarding the z2me hities cannot he sought at
this belated stage. Though the counsel for t i
advanced submissions with regard to the maintafnability of the compliant

respondent made his
on the ground of the limitation but in view of settlgd proposition of law, the
case of complainants cannot be thrown away being barred by limitation As
discussed earlier, after the unit was alletted §o the complainants on
11.08.2008, a buyer's agreement in this regard was executed on

was to be offered on or

iexcluded by the Hon'ble
supreme Court in its order dated 10.01.2022 in MA NO. Z1 of EﬂEﬁ of Suo
Mota Writ Petition Civil No. 3 af 2020 shall be e luded while calculating
the period of limitation as the limitation expired Afrer the beginning of the

said period. The present complaint seeking delas

/a/.

| possession charges and
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other reliefs was filed on 06.09.2622 ie, after 90 davs even after the

exclusion of zero period allowed by the Hon'ble .L'Li:le:; Court.

24. As noted above, the possession of the subject Linit was offered to the

]
L

compiainants on 10042017 after obtaining pecupation certificate on

13.02.2017. Thereafter, the convevance deed of the unit was executed

between the parties on 14.07.2017 and the present complaint was filed on
06.09.2022. There has beea complete inacmln un  the part of the
complainants for a period of almost 5 years and 2imonths from the offer of
possession till the present complaint was filed in December 2022, The
complainants remained dormant of their rights for almost 5.2 years and
tirey didn't approach any forum to avail their rights. T here has been such a
iong unexplamed delay in pursuing the matters No doubt, one of the
purposes behind the enactment of the Act was tb protect the Interest of
consumers, However, this cannot be stretched o an extent that hasic
principles of ',urjsp.rudence are to be ignored Bnd are given a go by
especially when the mmﬁlﬂina nis/allottees have fit‘.‘:adj.r availed aforesaid
benefits before execution of conveyance desd,
One such principle is that delay and larches are sufficient to defeat the
apparent rights of a person, In fact, it is not that there is any period of
limitation for the authority to exercise their powers under the section 37

read with section 35 of the Act nor it is that there can never be a case where

the authority cannot interfere in & manner al“teij 4 pagsage of a certain
length of time but it wouold be a sound and wise %:-Lert:if-;e of discretion for
the authority to retuse to exercise their a:.'-:tmﬂr{i"lnﬂr'y powers of natural
justice prﬂh;idﬁd under section 38(2) of the Act imfcase ol persons who do
netl appreach expeditiously for the reliel and who stand by and aliow thinf.{l.'-;

te happen and then approach the court to put fofward stale claims. Even

A y
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equatity has lo be claimed at the Fignt junctuke and not on expiry ol

reasonable time,

26. Further, as observed in the landmark case ie. BL. Sreedhar and Ors. V.
K.M. Munireddy end Ors. [AlR 2003 §C 578] the Hon'ble Supreme Court
held that "Law assists those who are vigilant and nat those whe sleep vver
their rights." Law will not assist those who are careless of their rights. In
order to claim one's right, one must be watchful of his rights. Only those
persons, who are watchful and careful of using their rights, are entitled to
the benefit of law.

27. In the light of the above stated facts and applying aforesaid principles, the
authority is of the view that the nresent complaint is not maintainable after
such a long period of time as the law is not meant for those who are
dormant over their rights, The procedure of law cannot be allowed o be
misused by the litigants even in cases where allntj:ees have availed certain
benefits prior to the execution of conveyance rl_‘iped. It is a principle of
natural justice that nobody's right should he pr{ﬁudiue&:l for the sake of
other's right, when a person remained dormant IJr.:r such an unreasonahble
pericd of time without any just cause, In light of I:I"!{e above, the complaint is
not maintainable and the same is declined.

28, Compiaint stands disposed of

£9. Fiie be consigned to registry.

-
Dated: 05.12.2024 [Uiiai;fh'- ar Goyal)
.~ Member
Haryana TE} Estate Regulatory
Authuority, Guyugram
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