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ESTATE REGULATORY
RUGRAM

of filing:
of decision:

366 of2023
02.02.2023
L3.12.2024

on, Civil Lines, Complainant

hna Road,

Respondent

Member

Complainant
Respondent

ttee under section 31

) Act,2016 [in short, the

EX-

1. This complaint has been filed by the com

of the Real Estate fRegulation and Devcl,

Act) read with rule 28 of the Ilar1,36 Estate (Regulation and

Development) Rules, 2017 (in short, tl.r Rules) for violation of section

11( )[aJ ofthe Actwherein it is inter alia p bed that the promoter shall

be responsible for all obligations, rcspo bilities and functions under the

tions made thereunder or to theprovision ofthe Act or the Rulcs and regu

allottees as per the agreement fbr sale

A. Unit and proiect related details

ted, inter se.
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2.

Complaint No. 366 of 2023

The particulars of unit details, sale consideration, the amount paid by the

the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following tabular form:

L. I Project name and location "RMG Residency", Sector 37C,

Project area

Nature of the project

4. DTCP license no. and validity
s latus

{ffg$a_U!Croup Hou s ing Colony

l\of 2075 dated 09.10.201-5 vatid up
08.70.2020

Developers Pvt. Ltd.

RERA Registered/
registered

Registered vide no. 206 of 2017 dated
15.09.2017

31.L2.20L9RERA registration valid up to

B. Date of approval ol builcilng

9. Date of approval of
environment clearance

2t.72.20t5

[As per information obtained by the
planning bran ch l

3L.01 .20L7

[As per information obtained by the
planning branch]

Unit n o. 15, tower- 5, btock- B, ground floor

I Pagr: no. 17 of the complaint]

Unit measuring

Date of execution of
apartment buyer agreement 

]

I Tripartite agreement

40X.,609sq. ft.

ICarpet area]
65.321 sq. ft.

lBalcony area]

07.07.201.6

-Ege" rlgrgrPEltr
07107.20L6

[Pagr: no. 42 of complaint)

Possession clause

Details

P osscssion
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5. Name of licensee

plan

10.

11.
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"Subject to force majeure
c i rcu mstan c es, i n te rv e n tio n of statuto ry
authorities, receipt of occupation
certificate and allottee(s) having timely
complied with oll ifs obligations,

formalities or documentation, as per
prescribed by the Developer and not
being in default under any part hereof
and apartments buyer's agreements,
including but not limited to the timely
payment of installments of the other
chorges as per the payment plan, stamp
da\, and registration charges, the
dqveloper proposes to offer of
possession of the said apartment to
the ollottee(s) within 4 (four) years
from the date ofapproval ofbuitding
plans or grant of environment
clearance whichever is later."

(Page no. 20 of the complaint).

.11,.07.2021

INote: - Calculated from date of
environment clearance i.e., 31.0 1.201,7,
which comes out to be 3L01.2021 + 6
rnonlhs as per HARERA notification no.
9/3-2020 dated 26.05.2020 for the
projects having completion date on or
after 25.03.2020.

Reminder [br payment t2.t2.2020, L 6.02.202218.

Anuexccl at page 59 but undated

IPage 57-58 of complaintJ--.1-

Due date ol possession

17. i Total amount paid by the
complainan t

Total consideration Rs.19,59,7 47 / -

[As per payment plan at page no. 34 of
complain t]
lls.15i,5 3,1 76l-

ias alleged by complainant]

19. Publication in newspaper
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20. Occupation certificate

/Completion certificate

Not received

21,. Offer of possession Not offered

B. Facts of the complaint

3. The complainant has made the foltowin6l submissions: -

i. That somewhere around 2015, thc respondent no.1 i.e the company

announced the Iaunch of "lilng Ilesidency", an affordable group housing

project located at Sector 37C, Gurugram, I'laryana. The complainant

while searching for a residential; space lbr himself came into touch with

the agents and officers of the respondent no.1 company who told the

complainant about the moonshine reputation of the company and made

huge claims regarding the said prroject and also assured that the company

is a part of ninex group and thr:y have <lelivered several projects in the

national capital rcgion prior to this project.

ii. That believing thc lalse reprcscntation:; of the respondent no.1 and on

the lookout for an adobe for himsclf and his family, in ycar 2076, the

complainant booked a unit no. b-15, unit type ii, lbhk on ground floor in

tower -5, block- b admeasuring carpet area of481.609 sq. ft. and balcony

area of 66.321 sq. ft. in said proiect situated at sector-370, Gurugram,

Haryana.

iii. That in furtherance of the abovernentioned booking, the apartment

buyer's agreement was executr-'d between complainant and respondent

no.1 on 07.07.2016. The total r:onsideration for the unit ir.r question as

agreed between the parties was lls. 19,59,747 l- and in order to

effectively purchase the unit, the complainant availed a facility of

financial assistance from respondent no.2 i.e. Allahabad Bank who

sanctioned lresh housing Ioan of Rs.1 7 ,l;0,000 /- as confirmed vide letter

dated'22.06.2016 for the purchase of unit no.15, tower 5, ground floor,

Page 4 of 16



*
flb Complaint No. 366 of2023

block-b, in rmg residency , Sector-37C, Gurugaon, Haryana.

Subsequently, the tripartite agreement was executed for the above said

unit between the parties on 07.07.2076.

iv. That the respondent no.2 disbursed the loan amount in accordance with

the demands raised by the respondent no.1 and after performing due

diligence with regard to construction status at the project site. By 2018,

the complainant had already made a payment of Rs.15,53,176/-towards

the unit in question in advance against a total sale consideration of Rs.

79,59,7 47 /- excluding other allied charges, VAT, Taxes etc. It is pertinent

to mention that the last amount of Rs. 5,21,860/- was disbursed by the

respondent no-2 by end of 2018 as 4tr, Installment.

v. That as per clause 3.1 of the said buyer's agreement daLed 07.07.201.6

the respondent proposed to handover the possession of the unit in

question within 4 years from the date of approval of building plans or

grant of environmental clearance i.e.02.12.2019 due date of possession.

However, thc rcspondent laLilcd irr handing over llossession in

accordance with the said agreement. The complainant approached the

proiect location scveral times cluring the said period to see the stage of

construction but the project was nowhere near cornpletion. The

complainant subsequently approached the respondent representatives

to know about the date of handing over of possession but to the utter

shock of the complainant, the respondent refrain from replying to the

same. Various mails and lctters were sent, but no reply came from the

respondent's sidc.

vi. That the dream of ownir.rg ar1 apartment was shattered, when the

complainant received a final/,:ancellation notice dated 1 2.12.2020 &

76.02.2022 and the same war; pr.rblished in newspaper. The amount

demanded by thc rcspondcnl- no.l \^/its uot disbursed by the respondent

Page 5 of 16
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no.2 towards the Lrnit in question as the respondent no.1 failed to achieve

construction milestone. The cornplainan.t has paid till 4tr, installment for
the above said unit.

That the Ias t installment was not disbursed by the respondc,t no.2 while
keeping the constr-uction progress in purview and in compliance with the
due diligence norrns of the Rescrve Ilank of India. The respondent no.1

threatened the complainant by various letter for clearing the dues or
seeking cancellation of the unit in question irrespective of the fact that
the complainant l<ept approaching the responclenr no.1 highlighting the
fact that disbursal was not made by Bank due to the tardy construction
progress and said Bank has refuscd to disburse any amount until the
construction progrcssed at the projcct site, but to no avail.

That the complainant approar:hed the officials of respondent no.1

company in order to inquire about the status ofthe project so that he

could pursue respondent no.2 ro release the payment but to his utter
shock, the respo.rdent failed to construct the unit and the project in
accordance with the schedule laid down in the agreement. The

complainant kept requesting the respondent no.1 to construct the unit
so that payment could be disbursed by Ilank and to not cancel the unit
and if needed, thc complairant was alsc wiilir.rg to spear< to the senior
officials of Lhe respondent no.1 conl)an),but the latter clicl not pay any

heed towards thc persistcnt requcsts of the complainant and keep

ignoring thcm.

That subsequently, the complainant kept ntaking calls, requests and

through several nreetings kept inquiring as to when will the respondent

deliver the project and to also not cancel his unit as the fault was entirely
of respondent no.1 by not constructing the unit and the project as per

vll,

vul.

lx.

l'age 6 of 16
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schedule but the respondent's representatives never furnished a

concrete answer to the same.

x' That till date, the respondent no.1 has failed to complete the project and

obtain requisite government approvals and sanctions like oc/cc which
itself validates the refusal on part of respondent no.2 in disbursing the
payment. The above said act of the respondent no.1 clearly show that the
respondent no.L have bcen indulging in unfair trade practices and

misrepresenting lacts to thc cornplainant.

xi. That the present complainL has beer filed in order to secl< possession of
the plot and interest on the delayed p,cssession along with the other
reliefs as mentioned in the relief clause of the complaint.

C. Relief sought by the complainant:

The complainant lias soughr lbllowing relief[sJ.

Direct the respondent no. 1 to restore the unit in question and declare

the cancellation null and void.

Direct the respondcnt no. 1 to handovcr the possession oI t]re unit after

obtaining occupation certificate /completion certificate from the

concerned Authoriry.

Direct the respondent no. 1 to make the payment of delay possession

charges at the prescribed rate of intercst from the due date ofpossession

i.e.,01.72.2019 till actual handirrg over of possession.

Direct the respondent no.1 to clLarge delayed payment charges, ifany at

the prescribed rate ofinterest.

Direct thc responclcnt no. .1 not r-o chargc,any holding chargcs.

Direct the responclcnt no.1 to not to charge any rlelayed payment interest

on account failurc ofdisbursal by respondent no. 2.

The authority issued a notice dated 03.oz.zoz3 of the complaint to the

respondent by speed post and also on the given email address

4.

ll

lll

lv.

vl

5.
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at rmgGDgmail.corn. The dcrivc.y reporrs havc been praced in the file.
Despite service of notice, the rcspondent has preferred neither to put in
appearance not to file repry to the c.mplaint within the stipurated
period. Accordingly, the authority was left with no orher option to
proceed ex parte proceeding dared 02.0u.2024 against the respondent.

6. copies of all the relevant documents ha,re been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of those undisp,tccr documents ancl submissions
made by thc complainant.

D. furisdiction of thc authority

7. The authority has completc territorial and subject matter jurisdiction to
adjudicate the prcsent complaint for the reasons givcn bclow.

D.l Territorial j urisdiction

8. As per notification no. r/92/2r)r7-1TCp dated 1,4.12.20r.7 issued by
Town and country Planning Dcpartment, Haryana, the jurisdiction of
Haryana Real Estate Regulator,yu Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
question is situatcd within thc planning area of Gurugram district.
Therefore, this authority has complete territorial lurisdiction to deal

with the present complaint.

D.II Subject matter f urisdiction

9. section r1(a)(aJ ofthe Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(a)(aJ is
reproduced as hercunder:

Section 11(4)(a)

Be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees os per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance ol all the apartments, plots

Page 8 of 16
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or buildinyls, as the cose may be, to the allottees, or the
common areas to Lhe association of ollottees or the
competenl authoriLy, os the case may be;

Section 34-Functions ol the Authority:

3a $) ol the Act provides to eltsure compliont:e ol thr:
oblillotiott:; cost upot) Lha promoL.crs, the ollott.ees ond the
reol estaLe o.clents untler this Act and Lhe rules ancl
reg u la tion s made the reu n der.

10. So, in view of the provisions of the Act quoted above, the authority has

completc jr-rrisdiction to dccide thr: complaint regarding non-

compliance of obligations by the prontoter leaving aside compensation

which is to be dccided by the adjudicating officer if pursued by the

complainant at a later stage.

E. Findings on the rclicf sought by the complainant.

E.I. Direct the respondent no. .L to rcstore the unit in question and
declare the cancellation null an(l void.

E.II. Direct the respondent no. 1 to handrover the possession of the unit
after obtaining occupation certifiicate /completion certificate
from the conccrned Authority.

E.lllDirect the respondent no. 1 to :make the payment of delay
possession charges at the prescribed rate ofinterest from the due
date of possession i.e 0L.12.2019r till actual handing over of
possessio n.

E.IV.Direct the respondent no.1 to charg,e delayed payment charges, if
any at the pret;cribed ratc of intere:st.

11. The above-mentioned reliefs sought by the ccntplainant are being taken

together as the iindings in onc relief i,r,ill clciinitcly alfect the result of

the other relief and the santc being interconnected.

12. Upon perusal oi the docunrerrts availablc on record it has been found

that allotrnent of subject ur.rit vyas cancelled by the respondent due to

non-payment. Thc foremost qur:stion which arises before the authority

for the purpose ol adjudication is that "',vhethcr the satd cancellation is

a valid or n ot?"

Page 9 of 16



ffi HARER :.

ffi eunuennH,l
Complaint No. 366 of 2023

13. The Authority notes that the complainant has paid approx. Z9.Z5o/o of

the sale consideration, and the respondent was required to hand over

the project by 31.07.2021 under the Affordable Housing policy, 2013,

excluding the HAI{ERA notification no.39 /3-2020 dated 26.05.2020 for

the projects having completion date on or after Z5.O3.ZOZO grace

period. Even with a six-month grace period in lieu of HAREM

notification no.'.39/3-2020 dated 26.05.2020 for the projects having

date on or after 2(r.03.2020 comes out tobc '-11.07.2021.

three years later, the prolcct reurains incornplctc and the

has not obtained the occupation certificate from the

authority. The interest accrued during the delay period

significantly reduces the amor.lnt payable by the cornplainant. Upon

adjustment of this interest, the respondent would, in fact be liable to pay

the complainant. Despite this, the respondent chose to cancel the unit

on grounds of non-payment, while neglecting its own obligations. Such

actions by the respondent displays bad faith, as it failed to adjust the

delay periocl intct cst. In Iight ol thesc findings, the cancellation of the

complainant's unit is deemed invalid ancl is hereby set aside as issued in

bad faith and the unit is restored.

14. In the present complaint, the complainant intends to continue with the

project and is seeking delay possession charges as provided under the

proviso to section 18(1) ofthe Act. Sec. 18[L) proviso reads as under.

"Section 78: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession

of an apartment, plot, or building,

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for
every month of delay, till the handing over of the possession, at
such rate as may be prescribed."

completion

More than

respondent

compete nt
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15. As per clause 3.1 ol tl're apartment buyer's agreement provides ior handing

over of possession and is reproduced below:

3. POSSESSTON

3.1 "Suhject to force majeure circumstances, intervention
of sta tu I o ry a uth o rities, re ce i pt of o ccu p ati o n certiJ ica te
and oliottee(s) having timely complied with all its
obligations, forntaliLies or documentation, as per
prescribed by the Developer and not being in default
under any part hereof and apartments buyer's
agreements, including but not limited to the timely
payment of installmenLs of the other charges as per the
poyment. plan, stamp duty and registroL[on chorges, Lhe

developi:r proposes to offer of possession of the said
aportment to the allottee(s) within 4 (Jour) years from
the date of approval of building plans or grant of
environment clearance whichever is later".

l6.Admissibility of delay posscssion charges at prescribcd rate of

interest:'l'he conrplainant is sceking delay possession charges. Proviso

to section 18 provides that where arn allottee does not intend to

withdraw from the project, he shall be paid, by the promoter, interest

for every month ol'delay, till thc handing over of possession, at such rate

as may be prescribed and it has been prrescribed under rule 15 ofthe

rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section 72,
section 7B attd sub-section (4) and subscction (7) ofsection 791
(1) Iior Lh.'purpose of proviso t.o stction 12.; seclion 18; ond sub-

.secfioris (4) antl (7) oJ'secUon 19, t.he "interesL at the rate
prescribed" shall be L,\e State f:tank ol lndia highest marginal
cost oJ lending rate +,2o/0.:

Provided that in case the State Bartk of lndia marginal cost
of lettding rate (MC,l,R) is not in use, it sholl be replaced by
such benchmark lending rates which Lhe StaLe llank of India
may jix from time to tinte Jbr tendine to the general public.

17. The legislature in its wisdom in the subordinate legislation under the

provision of rule I 5 of the rulcs, has del-ermined the prescribed rate of

interest. 'l'hc ral o ol' intcl'est so detcrmincd by the legislature, is ,
l)age 11 of 16
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reasonable and if the said rule is folrowed to award the interest, itwilr
ensure uniform practice in all the cases.

18. Consequently, as per website of the Stare Bank of India i.e.,

https:/sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e., i3.12..2024 is 9.70o/o. Accordingly, the prescribed rate of
interest will be marginal cost ol. lenclin g rate +2/s i.e., 1.-L.1:OVo.

19' The definition oftcrm 'interest'as derine:cl under section 2(za) ofthe Act
provides that thc rate of interest cr.rargeabre from the ailottee by the
pronloter, in case of default, shall be eqrrar to the rate of interest which
the promoter shall be liable to pay the ailottee, in case of default. The
relevant section is reproduced below:

"(za) "interest', means the rates of intt:rest pnyable by the promoter
or the allottet:, as the cose mty be.
Explanation. -ltor the purpose oJ'this clouse_(i) the ruLe of interest chargeable front the allottee by the

promo ter, in case of default, ::hall be equal to the rate of
intere:;t which the promoter sha,ll be liable to pay the altottei,
in casa of default;

(ii) the inLerest payobre by the promoter to Lhe ailottee shail be
from tite date the pronoler received the amounL or ony part
thereoJ till the date the amoun,t or part thereof and iitirest
thereou is refunded, and the initerest payable iy the allottee
to the promoter shall lte from the date the ollotiee defaults in
paymcnt to the promoter till the date it is paicl;,,

20. Therefore, interest on the clelay payment:; from the cornplainant shall be
charged at the prcscribed rate i.e:., 11-.L0ott by the respondent /promoter
which is the samc as is being granted her in case of derayed possession

charges.

21. 0n consideration of the documents avairable on record and submissions

made regarding contravention .f provisions of the Act, the authority is
satisfied that the .espondent is in contra'enticn of the Section 11(a)(aJ
of the Act by not handing over possession by the due date as per the
agrecmcnt. By virtue of clau:;e 3. of the buyer,s agreetnent, the

P:tge 12 of 16
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possession of the subject apartment was to be delivered within 4 years

from the date of commencement of project (as per clause 1(iv) of
Affordable Housing Policy, 2013, all such projects shall be required to be

necessarily completed within 4 years from the approval of building ptans

or grant of environmental clearance, whichever is later. This date shall be

referred to as the "date of commencement of project', for the purpose of
this policy). In the present case, the date of approval of building plans is

21.12.2015, and the date of environment clearance is 31.01.2017. The

due date of handing over of possession is reckoned from the date of

environment clearance being later. Therefore, the due date of handing

over of possession comes out to be 31.01,.202l. Further as per HAREM

notification no. 9/3-2020 dated 26.05.2020, an extension of 6 months

is granted for the projects having,:ompletion date on or after

25.03.2020. The completion date of the aforesaid project in which the

subject unit is berr.rg allotted to the comltlainant is 31.Ol.ZOZ1i.e., after

25.03.2020. Thercfore, an extcr.lsion ol (r months is to be given over and

above the due datc of handing over possession in view of notification no.

9 /3-2020 clated 26.05,2020, on accoLrnt,llf force majeure conditions due

to outbreak of Covid-19. As such the due date for handing over of
possession comes out to bc 31.07.2021. lrurtl.rer, a rclief of 6 months will

be given to the allottee that tro intcrcst shall be charged from the

complainant-allottce for delay if any bertween 6 months Covid period

from 01.03.2020 ro 01,.09.2020.

22.|t is the failurc of thc promotcr to ftrllil its obligations and

responsib ilities irs per the buyer's agreement to hand over the

possession within the stipulated period. Accordingly, the non-

compliance of the mandate contained in Section f 1(a)(a) read with

Section 1B(1) of the Act on the part of the respondent is established. As

Complaint No. 365 of 2023

Page 13 ofl6 v



Complaint No. 366 of 2023

such thc complail)ant is entitlecl to delay posscssion charges at rate of
the prescribed inrcrest @ 11 .1oo/o p.a. w.e.f. :1r.07.202\ tiil the valid
offer of possession plus two months after obtaining occupation
certificate from the compctcnt authority or actuar han<ling over of
possession, whichcver is carlier as per provisions orsection 1B[1J ofthe
Act read with Rulc 15 of the Itules.

23. Further, as per Section 17(l) of the Act of 2016, the respondent is

obligated to hanrrover physicar possession of the subject unit to the
complainant. Thercfore, thc respondent shall hanclover the possession

of the allotted uniL as per specification of the buyer,s agreement entered
into between the parties, after receiving occupation certificate from the
compctcnt AuthoIity.

E.V.Dircct thc rcspondcnt no. 1 nort to charSJe any holding charges.
24.The developer shall not be entitled to ,any holding charges though it

would be entitlecl to interest for the pr:riod the payment is delayed.

Also, holding charges shall also not be chargecl by the promoter at any

point of time even after being }:rart ol ag;reenlcnt as per law settled by
the IIon'ble Suprcnre court in civil appe,al no. 3864-3gg9/2020 dated
L4.12.2020.

E.VLDirect the respondent no.1 to not to chargc any delayed payment
interest on account failure ofdisbursal by rcspondcn tno.2.

25.As per thc docurrents on rccord a tripartite agreement was executed

between the parties on 07.07.20L6 and the complainant also stated in
its fact that the rcspondent no. 2r disbursed the roan amount. However,

the issue arises because tl.rc complainant has .ot made the Bank
(respondent no. 2J a part of the complaint, despite its involvement in the
Ioan disbursement. Accorclingly, to the present complaint,s

documentation Il)erforma-lJ), states only one respondent i.e., RMG

Developers Pvt. Lrcl., which implLes that rhc bank has not been included

Page 14 of16 1/
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as a party in this case. Consequently, without the bank being a parfy to

the complaint, no relief can be grantcd in regard to respondent no. 2, as

per the records.

F. Directions of the authority

26' Hence, the authority hereby passes this order and issues the following
directions u.der section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per thc function entrusted to the

authority under section 34(fJ:

i. Cancellation of the unit is set aside.

ii. The respondent is directed to pay intercst at the prescribed rate of
17.10o/o p.a. for every month of delay fronr the due date of possession

i.e.,31'.07.2021 till thc valid offer of possession plus two months after

obtaining occupation certificatc lrorn the conrpetent authority or actual

handing ovcr of possession, n'hichcver is carlier as per provisions of
Section 1{l[1) of the Acr read with ltLr]e 1S ol rhe l{ules.

iii. The arrears of such iuterest accrued from due date ofpossession ofeach

case till the date of this order by the authority shall be paid by the
promoter to the allottees within a period of 90 days from date of this

order and interest for every month of elclay shall be paid by the

promoter to allottee(s] before 10ri, of the subsequent month as per rule
16[2) of t]rc rulcs.

iv. The corrplainant is directed to pay outsranding dues, if any, after
adjustntent o['irrterest lor the dela1,,:d peri,)d.

v. The respondent is directed to offtrr the posscssion of the allotted unit
within 30 days after obtaining occupation certificate from the

competent authority. The complairants w.r.t. obligation conferred upon
them u,dcr section 19(10) of AcL of 2016, shall take the physical

1/
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ession of the subject unit, within a period of two months of the
pancy certificatc.

rate of interest chargeable fr.om the allottee by the promoter, in
ofdefaultshall be chargedatthe prescribed rate i.e., 11.10% bythe
ndent/promoter which is thc rate of interest which the

moter shall be liable to pay thc , in case of default i.e., the
possession charges as per section 2 (za) of the Act.

respondent shall not charge from the complainant which
is not thc part ofthe

27. Co plaint stands disposed

28. F be consigned to

Regulatory Authority,
Gurugram

AIV}

ER
complaint No. 366 of 2023
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Dated: 13.72.2024 (Ashok

Haryana


