
HARERT' Complaint No. 1094 of2023

GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORYAUTHORITY,
GURUGRAM

Complaint no.: lO94 of2O23
Date of filing: 28.03.2023
Date of decision: 13.12.2024

ORDER

1' The present compraint has been f,ed by the comprainant/a,ottee under
section 31 0f the Itear Estate (*egulation and Development) Act,2016
fin short, the ActJ read with rule 2g of the Haryana Real Estate
(Regulation ancr Deveropment) Rures, 2017 (in short, the Rures) for
violation of section 1 f ial(a) of the Act wher ein it is inter aliaprescribed
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that the promoter shalr be responsible for all obrigations,
responsibirities and functions as provided under the provision oftheAct
or the rures and regulations made there under or to the alrottees as per
the memorandum of understanding executed inter se.

A. Proiect and unit related details
2. The particulars of the project, the amount of sale consideration, the

amount paid by the complainant, date of proposed handing over the
possession, delay period, if any, halre rbeen detailed in the following
tabular form:

s. N. Particulars
t. Name and locat.ion of the

project
2. Project area

Nature of project3.

4. RERA registered/not
registered --
DTPC license no. & validity
status

Name of licensee

5.

6.

7. Suites buyers agreement

MOU

-

Unlt r."a aam"r*.*gGrpe ;
area)

Possession clause

o.

9.

10.

11.
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36 months from the aate oJ
e-xecution of this Agreement and/or
from the start of construction
whichever is later and offer of
possessron will be sent to the Allottee by
the stipulated date as stated in
Annexure-ll attached with this
ag reement including ...........,,

5.2

is any delay due to any force
reasons as explained
then the period of delay

6(six) months after the
as these (six) months period

period available with
to complete the said

give an investment
of Ps.24,543/- per

23.09.2016 in arrears
of possession of the fulty

said unit is handed over to the

Due date of possession

(calculated from the date of buyer,s
agreement, as date of construction is
not on records plus 6 months grace
period allowed being unqualifiedJ

(lnadvertently mentioned in the

Total sale consideration Rs.28,87,500 / - (Basi c)

[As per buyer's agreement on page no.
33 of conrnla in tl

Total amount paid by the Rs.27,45,899 /-

ERA
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12. / Assured return clause

30.L2.201.7



B.

3.

ERA

[As alleged by complainant on page

no. 14 of complaintJ

L6. Occupation rrertificate Not obtained

17. Offer of possession Not offered

F

Th

a.

b.

c.

ts of the complaint:

r complainarLt has made thc following submissions in the complaint:

Lat the respondent is constructing executive suites and commercial

mplex by the name of prism portico executive suites after having

rtained License No. 179 of 2008 from the Town and Country Planning

)partment o1'thc State of Haryana.

rat the complainant was desirous of purchasing unit no. 318 having

per area of approximately 550 sq. ft. and covered area of about 350

. ft. on the third floor in the project ofthe respondent. Thereafter, the

,mplainant paid the booking amount and made the following

ryment to the respondent -

a receipt dated 09.11.2012 was issued to the complainant by th

lndent .The complainant received a letter dated 16.04.201
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cleared

Date of Cheque

1,0.'J,0.201207.10.201?
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:r having

Planning

LB having

Lbout 350

:after, the

following

the

)t4
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Amou nt

[IN R)

Rs.

5.00.000 /-
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the respondent stated that the project had reached the stage

commencement of excavation and as per the construction linked

t plan, the complainant paid the following amount to the

ndent in relation to the unit :-

a receipt complainant by the

ndent. a suites buyer's

dated 30. ndent for purchasing unit
. ppes-318, on

in clause 3.1- sale consideration

the unit is t of the basic sale

nsideration, the com a sum of Rs. 8,66,250/-

taxes, the receipt of is acknowledged by the

as evidenced from clause 3.5 ofthe buyer agreement.

clause 5.3 of the buyer agreem,3nt lays down that in case the
nstruction of the said unit is not completed within 36 months or 6
nths of the grace period thereafter, the respondent company shall
Rs. 15/- per square feet ofthe super area to the complainant.
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Cheque was

cleared

05.05.2014 3,93,077 07.05.20t4
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the payment plan, which has been annexed to the buyer

the complainant has admittedly paid the following
unts to the respondent :-

h. That the complainant has

27,45,899/- which is duly a

the memoranrlum of un

memorandum of understanding

The complainant and the respondent agreed in the memorandum of
understanding that the complainant will get an investment return of Rs.

24'543/- per month till the possession of a fuily furnished unit is handed

over to the buyer.

total amount of Rs.

in clause 5 of

The complainant executed a

24.10.2076 with the respondent.

Date of Cheque Date on which

Cheque was

cleared

3,98,764/- 1.6.03.20t6

23.09.20L6 t8/
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Amount

ONR]

23.09.201,6

:l28.02.20t6



Complaint No. L09 4 of 2023

r. That pursuant to the execution of the memorandum of understanding and

with specific reference to clause 6, the respondent has paid Rs. s,l3,g3g/-
to the complainant from the months of 16.ll.2016 to August, 2018.

Thereafter, the respondent stopped the payment towards the assured

investment returns.

7. That the respondent unilaterally issued a provisional receipt dated

07.01.2020 wherein it is stated that assured investment returns of
nineteen months, that is from September, 2018 to March, 2O2O,a sum of
Rs. 4'19,691/- has been adjusted against the final balance payment of the

sale consideration ofthe unit.

k. That considering the effective date of the buyer agreement ofJune 30,2014,

the delay in possession, after exhaustion of the period of 36 months is sixty

eight months. The respondent is in clear violation of the terms and

conditions laid down in the buyer agreement and the memorandum of

understanding where the due date of possession was supposed to

be30.06.2017.

l. That the respondent has not lived up to the representations and assurances

proffered by it to the complainant at the time of booking the unit in the

project. The complainant is suffering Iiom economic loss as well as

mental agony, pain and harassment by the act and conduct of the

respondent and thus, the complainant is entitled to refund with interest.

m. That the cornplainant had tried thei:- level best to reach the

representatives of respondent to seek a satisfactory reply for delayed

possession and compensation as per the rules and provisions of the
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Real Estate [Regulation and Development) Act, 2016 and the buyer

agreement in respect of the said unit but all went in vain.

n. written submissions have been filed by the complainant and the same has

been taken on record and perused further.

C. Relief sought by the complainant:

4. The complainant has sought following relief(sl:

i. DirecttherespondenttopayanamountofRs.2T,45,Bgg/- whichwas

paid by the complainant over the years along with interest at the rate

L80/o p.a to be calculated from 30.06.2017 till the actual date of

payment.

ii. Direct the respondent to pay pending assured investment return of

Rs.24,543/- per month in terms of suites buyers agreement dated

30.06.2014 and memorandum of undeistanding dated 24.lO.2016

from September 2018 till the actual date of payment.

iii. Direct the respondent to pay compensation @Rs. 15 per sq. ft. of the

super area of the unit per month from 30.06.2017 till the actual date

of payment for failing to complete the construction of the said unit as

mentioned in clause 5.3 of the suites buyers agreement.

iv. Direct the respondent to pay an amount of Rs. 5,00,000/- towards

mental agony , torture and harassment by the complainant at the

hands of the respondent.

v. Direct the respondent to pay an amount of Rs. 1,50,000/- as litigation

expenses incurred by the complainant.

5. The authority issued a notice dated 03.O4.ZOZ3 of the complaint to the

respondent by speed post and also on the given email address at

sudhakar@ninauryagrpup-cpm for filing reply within 30 days. The
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counsel for the respondent never appeared on any date and has failed

to file reply to the complaint within the stipulated period despite given

ample opportunities. It shows that the respondent was intentionally

delaying the proceedings by avoiding filing of written reply. Therefore,

in view of above, vide order dated 24.71,.2023, the defence of the

respondent was struck off.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the complainant.

furisdiction of the authority

The authority observes that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

D. I Territorial iurisdiction
As per notification no. 1, /92 /20L7 -1TCP dated 14.I2.2017 issued by the

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

District. Therefore, this authority has cornpleted territorial jurisdiction

to deal with the present complaint.

D. II Subiect matter iurisdiction
Section 11( )(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11[ )[a) is

reproduced as hereunder:

Section uft)(a)

D.

7.

8.

9.
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Be responsible for alt obtigotions' responsibilities ond

functions under the prov[sions of this Act or the rules and

regulatiLtns made thereuntler or to the ollottees as per the

aireement lor sale, or to the association of allottees' as the

,ir, 
^oy 

be, till the conveyance of atl the opartments' plo.ts

or buildings, as the case may be, to the allottees' or the

common areos to the association of allottees or the

compete'nt authority, as the cose may be;

Section 34'Fu,tctions of Lhe Authority:

3a(fl of the Act provides to ensure 
. 
compliance of the

obiigations cast upon the promoter' the allottees ond the

reol estate ctgents under this Act ond the rules and

regula Ltons mode thereunder'

l0.So,inviewoftheprovisionsoftheactquotedabove,theauthorityhas

complete jurisdiction to decide the complaint regarding non-

compliance of obligations by the promoter leaving aside compensation

which is to be decided by the adjudicating officer if pursued by the

complainant at a later stage'

E. Findings on the relief sought by the complainant'

E.l. Direct the respondent to pay an amount of Rs' 27'45'899/- which

was paid by the complainant over the years along with interest at

theratelTo/tlp,atobecalculatedfrom30.06,20TTtilltheactual
date of PaYment.

E.II Direct the respondent to pay pending assured investment return

of Rs, 24,543/- per month in terms of suites buyers agreement

dated 30.06.2oL4 and memorandum of understanding dated

2+.lO.2}l6from September 2018 till the actual date of payment'

l.1.Theabove-metrtionedreliefssoughtbythecomplainantarebeingtaken

togetherasthefindingsinonereliefwilldefinitelyaffecttheresuitof

other relief and the same being intcrconnected'

l2.ThelactsoftheprCsclltcomplaintarethatl-hecomplainantWaSallotted

a unit no. PPES-31t], 3'd floor admeasuring 550 sq' ft in the proiect
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"Prism Portico" being developed by the respondent. The builder buyer

agreement was executed between the parties on 30.06.2014, the

possession of the subiect unit was to be delivered within 36 months

from the date of execution of this agreement or from the start of

construction whichever is later plus 6 months ol grace period .However,

there is no document available on record vide which the date of start of

construction can be ascertained. Accordingly the due date is being

calculated from the date ol execution of agreement .Given the fact that

the grace period was unqualified, the same is allowed. Accordingly, in

the present case, the due date of possession comes out be 30.1'2.2017.

The complainant has paid an amount of Rs. 27,45,899 I - against the basic

sale consideration of Rs. 28,87,500/-.

Further a memorandum of understanding was also executed between

the parties on 24.!0.20L6. As per clause 2 of the said agreement the

developer shall give an investment assured return of Rs. 24,543 l- per

month w.e.f 23.09.2016 in arrears till the date of possession of the fully

furnished said unit is handed over to the buyer.

The builder buyer agreement was executed between the parties on

30.06.2014 and the due date ofdelivery ofpossession ofthe subject unit

was 30.O6.2O17.Furthr-'r, the occupation certificatc/completion

certificate of the project where the r'rnit is situated has still not been

obtained by the respondent-promoter, '1'he authority is of the view that

the allottees cannot be expected to wait endlessly for taking possession

of the allotted unit and for which they have paid a considerable amount

towards the sale consideration and as observed by Hon'ble Supreme

Complaint No. 1094 of 2023

13.

L4.
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Court of India in lreo Grace Realtech PvL Ltd, Vs. Abhishek Khanna

& Ors., Civil Appal no, 5785 of 20t9, decided on 11.01.2021.

"...The occupotion certificate is not available even as on date, which clearly
omounts to deficiency of service. T'he ollottees cannot be macle Lo wait
indefinitely for possessron olLhe opartments ollolted to them, nor can they
be bound to take the opartments in Phose 1 of the proiect......."

15. Moreover, the Hon'ble Supreme Court of India in the cases of Newtech

Promoters and Developers Private Limited Vs. State of U.P. and Ors.

(supra) reiterated in case of M/s Sana Realtors Private Limited & other

Vs Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022. observed as under:

"25. The unqualified right of the allottee to seek refund referred
IJnder Sectiort tB(1)(a) and Section 19(4) of the Act is not dependent
on ony conlingencies or stipulations thereof. It oppeors Lhot the

legislature hos consciously provided this right of refund on demond as an

unconditional obsolute right to the allottee, if the promoter fails to give
possesslon of the apartment, plot or building within the time stipulated
under the terms of the agreement regardless of unforeseen events or stoy
orders ofthe Court/Tribunal, which is in either wQy not ottributable to the

allottee/home buyer, the promoter is under an obligation to refund the
amount on clemantl with interest aL Lhe roLe prescribed by the Stote

GovernmenL including compensotion in the mottner provicled under the Act
with the proviso thot if the allottee does notwish to withdraw from the
project, he shall be entitled Ior interest for the period of delay till
honding over possession at the rote prescribed."

16. The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and

regulations made thereunder or to the allottec as per agreement for sale

under Section 11[a](a) of the Act. The pron.roter has failed to complete

or unable to give possession of the unit in accordance with the terms of

agreement for sale or duly completed by the date specified therein.

Accordingly, the prot'noter is liable to return the amount received by it

in respect of the unit with interest at such rate as may be prescribed.
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L7. The complainant intends to withdraw from the project and sought

refund ofentire amount paid by them under the proviso ofSection 18(1)

of the Act. Section 18(1) proviso is reproduced below for ready

reference:

" section 18: - Return of omount and compensation
1B(1). If the promoter fails to complete or is unoble to give possession ofan
apartment, plot, or building. -

(a) in occordctnce with the terms of the agreetnent for sole or, os the case

may be, duly completecl by the date specifiecl Lherein; or
(b)due to discontinuance of his business as o rleveloper on account of

suspension or revocation of the registrat[on under this Act or for ony

other reason,
he sha be lioble on demand to the allottees, in case the allottee wishes

to withdrow from the proiect, without prejuclice to any other remedy

avoilable, to return the amount received by him in respect of that
apartment, plot, building, as the case may be, with interest at such

rate as may be prescribed in this behalf inclttrling compensation in the

manner as provided under this Act:
Provided that where an allottee does not inLettd to withdraw from the

project, he shall be poid, by the promoter, lnteresLfor every month of deloy,

till the handing over ofthe possession, at such raLe as may be prescribed"'
(Ern phasis supplied)

There has been an inordinate delay in thc projcct which cannot be

condoned. 'lhus, in such a situation, the complainants cannot be

compelled to take possession of the unit and are well within right to seek

refund of the paid-up amount. This is without preiudice to any other

remedy available to the altottees including colllpensation for which the

allottees rnay file an application for adiudgilrg compensation with the

adjudicating officer under Sections 71 and 72 readwith Section 31(11 of

the Act of 201-6.

Vide proceeding datecl 13.12.2024 the cottnscl for the complainant

stated that similar relicf as prayed lor in the present case was granted

in CR/No. 562812022|lherefore, the Authority may consider the same

before passing the final order. However it is important to note that the

18.

79.
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facts of the referenced case mentioned by the counsel for the
complainant and the facts of the present case are different. In the case
cited by the Counsel for the complainan! the complainant wished to
continue in the project and the relief being demanded was that of
assured return and possession as well as conveyance deed. Whereas, in
the present case, the complainant is seeking the relief of refund.
Therefore, the Authority is perusing with the facts and documents of the
present case in hand.

Since the complainant-allottees are withdrawing from the project of the
respondent by seeking relief of refund of entire amount paid by them
along with interest at the prescribed rate, whatever financial benefit
accrued to the complainant in lieu of the said MoU is to be refunded by
the complainant to the respondent. Therefore, the amount of assured
returns paid by the respondent to the complainant-allottees shall be
adjusted/deducted from the payable amount.

Admissibility of refund along with prescribed rate of interest: The
section 1B of the Act read with rure 15 ofthe rures provide that in case
the allottee intends to withdraw from the project, the respondent shall
refund of the amount paid by the allottee in respect of the subject unit
with interest at prescribed rate as provided under rule 15 of the rules.
Rule 15 has been reproduced as under:

"Rule 15. prescribed rate of interest- [proviso to section 72, section Ig
.- _ 

a_nd s_ub-section (4) and subsection ()) of section 791(1) For.t!l purpose of pro.viso to section'li; irrtior-ll; ond sub_sections (4)and (7) ofsection 19, the "interest ot the rote prescribed,' sha, be the stateBonk of India highest marginal cost oflending rate f2ok.,
case the State Bonk of India marginal cost oflending
use,,it shall be replaced by such benchmor-* lenaini

Bank of lndio moy fix from time to time for lending i

20.

2t.
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The legislature in its wisdom in the subordinate regislation under the
provision of Rule 15 of the Rules, ibid has determined the prescribed

rate of interest. The rate of interest so determined by the legisrature, is

reasonable and if the said rure is followed to award the interest, it will
ensure uniform practice in all the cases.

Consequently, as per website of the State Bank of India i.e.,

https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as

on date i.e., 1,3.12.2024 is 9.I0o/o. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2Voi.e., 11..l0o/o.

The definition ofterm "interest,, as defined under Section 2 (zal [ii) ofthe
act provides that the interest payabre by the promoter to the allottee
shall be from the date the promoter received the amount. The relevant
section is reproduced below: -

"(za) "interest" means the rates oI interest payable by the promoter
or the allott:ee, as the case may be.
Explanation. -For the purpose of this clause_
... (ii) the interest payable by the promoter to the ollottee shall be
from the date the promoter received the amount or any part thereoltill the date the amount or part thereof and interest thereon is
refunded, ...

Therefore, the authority hereby directs the promoter to return the
amount received by him i.e., Rs. 27,4S,B99 /- with interest at the rate of
11.10o/o [the state Bank of India highest marginal cost of lending rate

IMCLR) applicable as on date +2o/o) as prescribed under Rule 15 ofthe
Haryana Real Iistate (Regulation and DevelopmentJ Rules, 201,7 from
the date of each payment till the actual date of refund of the amount
within the timelines provided in Rule j.6 of the Rules, 2017. However, it
is important to note that the amount of assured return paid by the

22.

23.

24.

25.
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respondent to the comprainant w.rt unit allotted shall be
adjusted/deducted from the payable amount.

E.III Direct the respondent to pay compensation @ Rs. 15 per sq. ft. of
the super area of the unit per month from 30.06.2017 tilr the
actual date of payment for failing to complete the construction of
the said unit as mentioned in clause 5.3 of the suites buyers
agreement.

E.IV Direct the respondent to pay an amount of Rs. 5,00,000/_
towards mental agony , torture and harassment by the
complainant at the hands ofthe respondent.

E.V Direct the respondent to pay an amount of Rs. 1,50,000/_ as
litigation expenses incurred by the complainant.

26' The complain:rnt is seeking above mentioned relief w.r.t. compensation.
Hon'ble supreme court of India in civil appeal nos.6745-6749 of 2027
titled as M/s Atewtech promoters and Developers pvt, Ltd. V/s State of
up & ors. (s:upra), has held rhat an allottee is enritred to craim
compensation & litigation charges under section s 1,2,L4,L8 and section
19 which is to be decided by the adjudicating officer as per section 71
and the quarrtum of compensation & litigation expense shall be
adjudged by the adjudicating officer having due regard to the facrors
mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation &
legal expenses. Therefore, the complainant is advised to approach the
adjudicating officer.

F. Directions ofthe authority
27' Hence, the authority hereby passes this order and issues the following

directions uncler section 37 of the act to ensure compliance of
obligations cas: upon the promoter as per the function entrusted to the
authority unde;r section 34(f):
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a. The respondent is directed to

complainants, i.e., Rs. 27,45,899 / -

ll.L00/o p.a. as prescribed under

(Regulation and Development) R

payment till its realization. H

already paid by the respondent to

shall be adjusted/deducted from

b. A period of 90 days is given to th

directions 1;iven in this order and

would follow.

The complaint stands disposed of.

File be consigrred to registry.

Datedt 13.12.202,1

28.

29.

Complaint No. 1094 of 2023

d the entire amount paid by the

along with interest at the rate of

15 of the Haryana Real Estate

20L7 from the date of each

, the amount of assured return

complainant w.r.t. unit allotted

e payable amount.

respondent to comply with the

which legal consequences

(Ashok
M

Haryana Estate
Regulatory

Gurugram
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