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Complaint No.584L of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.:
Date of filing:
Dai.t' of Order:

5B4l of2022
29.04.2022
05.12.2024

1. Akanslra Pandey
2. Aslrr,l;ani Kurnar Mishra
R/o: - EHF-267-A-SF-061, Emerald Hills
FIoors, Secto r-6 5, Gurugram-L22002

Versus

M/s Emaar India Limited
Regd. Office: - Emaar MGF Business Park,
llehrauli Gurgacn Road, Sikandarpur
Chowk, Sector-2U Gurugram-1 22002

CORAM:
Shri Vijay Kunrar Coyal

APPEARANCE:

Complainants

Respo nd e nt

Shri Varun Chugh (AdvocateJ

Menrber

Coinp iaiiran t s

ilespondeniShri tshaan Dang (AdvocateJ

ORDER

1. This complarnt has been filed by the complaiu:int:-./;ill(.,tLi.ro.i itirrir'l

section 31 of the Real Estate (Regulation and Developlnenf) ri,,l,'21t1 1{.it

sl.rort, the Act) read with rule 28 of the Haryana Real Esta[r; li{egr-rl.rt,Lrrr

and Development] Rules, 2017 (in short, the Ruies) for v'r,.,1:rtior irl

section 1,7$)(a't of the Act wherein it is rnfer alla prescribed that tlt
promoter strall be le.spc'nsii:le for all obligations, responsibiiities irntl

functions under the provision of the Act or the Rules and regulaticrrs

made thet'eur-rder or to tne aliottee as per the agreenrent for sale err:'i. !ited

inter se.
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GURUGRAM

A. Unit and project related details:
2. The particulars of unit details, sale consideration, the amount

complainants, date of proposed handing over the possessio

period, if any, have been detailed in the following tabular form:

by the

delay

Complaint No. 5841 o

Particulars

Name of the project "Emerald Hills Floors"
Gurusram, Harvana

Nature of oroiect Residential
DTCP License no. 10 of 2009 dated 21.05.2009

valid up to 20.05.2019
113 of 2011 dated 22.1.2.207I
valid up to 20.72.2024

REM registration 162 0f 2077 dated 29.08. 2017 valid
uo to 28.08.2022

Unit no. EHF-267-A-SF-061, Tower-Amber,
2nd floor

e no. 23 ofthe repl
1380 sq. ft. (Super AreaJ
As on pase no. 15 o[the complaint

Unit area

Date of provisional
allotment

16.07.2009
As per pase no. 23 of the re

Date oI execution of buyer's t7.03.20t0
As per pase no. L3 of the complaint

Agreernent to sell 24.02.20t8
As oer oase r.ro. 92 of the re

Date of tripartite agreement 10.03.2018
As per Dase no. 152 ofthe re

Nomination letter 72.04.201.8
As per Dase r1o. 44 of the complaint

Possession clause 73, POSSESSION
(0 Time ol hancling over the

Possession
Subject to terms oJ this clouse ond subject to
the Allottee[s) httvinll complied with oll the
terms ond conditions of this Agreentent, ctttl
not being in tleJoult untler anv oi Llte

provisions oJ this tlgreement ond contpliunce
with all provisions, fbrrn alitie-s,
clocumentation etc., os prescribed b_v the

Details

l2

'As 
n

lasreement

/a_
I Comnunv. the
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Complaint No. 5841 of2022

over the possession of the Floor within 27
months from the date of execution of this
agreemenl The Allottee[s) ogrees ond
understands that the Company sholl be
entitled to o orace period of three months,

for opplying ond obtaining the occupation
certifcate in respect of the lloor and/or the
project.

(Emphasis suppliedJ
[As on oaee no. 28 of the comnlaint]

13 Due date of possession 17.09.2072

[Note: Due date to be calculated 27
months from the date of execution of
buyer's agreement i.e., 17.03.2010
plus grace period of 3 months)

t4 Total sale con sideration Rs.50,22,778/-
(As per SOA on page no. 89 ol the
replyl

15 Amount paid b-v the
co mpla inants

Rs.50,22,717 /-
[As per SOA on page no. 89 of the
replyJ

1.6 Occupation certificate 09.05.2019
[As per page no. 103 of the replyl

17 Offer of possession 11.05.2019
[As per page no. 45 of the complaintl

18 I ndemnity cum undertaking 04.06.20L9
[As per page no. 148 of the lepll,l

t9 Unit handover letter 02.07.20t9
[As on page no. ].11 of the reply j

20 Conveyance deed 10.07.2019
[As per pase no. 116 oithe repl

B. Facts of the complaint:
3. The complainants have made the following submissions:

I. That initially, the property in que-stion i.e., floor- bearing r,o. EHF-267-A-

SF-061 admeasuring 267 sq. yds. in the project of ihe respondent i.e.,

Emaar India Limited knorryn as "Emaar Hills Floors" situated at Sector-65,

Gr.trugrarn lvas booked by NIr. Sudhakar Chaudhary :rnd Ms. Marrisha

Chaudhary.

Page 3 of 26
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III.

IV.

M HARER,:
#* eunuennvr

That thereafter, on 17.03.2010, the above named persons entered into a

builder buyerrs agreement lvith the respondent, by virtue of ',vhich the

respondent allotted the afore-rnentioned unit along with car parking

space in the project of the respondent.

That sub-sequent thereto, the complainants herein, enterecl jnto alr

agreement r,vith original allottees to purchase the said property and the

property was later assigrred to the cornplainant and hel husbancl as co-

applicant, by the respondent, by viriue ofthe assignrncnt letter.

That, in the said buyer's agreement dated 77.03.2010, the respondent

had categorically stated that the possession of the said floor rvould be

handed over within 27 months from the date of signing of the builder

buyer's agreement, with a further glace period of another 6 months.

Moreover, at the time of transferring the floor in question. the

complainants were further coerced by the respondent to sign affidavits/

indemnity cum undertaking, in favour of the resporrdent rvherein ther

complainants were required to undertake, noi to claim or r;risc any

compensation for dela1, in hanrling over possession r-rf the property.

Thai the said bulzgp'5 agreement and the indemnity cum undertaking are

tctally one-sicied, r.t'hich impose completely biased terms and conditions

upon the complainants, thereby tilting the balance of p<,rwer in favoul of

the respondent, which is further manifested from the fact that the del.r.y

in handing over the possession by the respondent would attract onlv a

meagre penalty of Rs.10/- pel' sq. ft. on the super a!-ea o['the utrit, on

rnonthly basis, r,vhereas the penalty lor failure to take possession u,ould

attract holding charges of Rs.10/- per sq. ft. and 150/o penal interest per

annum conrpounded quarterly on the unpaid anrount of instalnrent clue

to the respondent.

Page4of26
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VI. That the property was solcl bv lr-.presenting the same ivili be luxurioLrs

floors however all such representations seem to have been made in.order

to lure complainants to purchase the floor at extl'emely high prices. There

are various deviations from the initial rep resentations.

VIl. That the respondeni has breached the fundarriental term of the contract

by inordinately delaying in delirrery of the possession by 84 months. It is

pertinent to mention here that the possession of the property in questior.r

was finally offerecl on 11.05.2019.

VIIi. That the complainants without any default haci been timely paying thc

instalments towards the property, as and when demanded by the

respondent towards the aforesaid residential floor in the project and

after making the balance payment which was to be made .rt the time ol

offering of possession, got the property transferred in their names on

t0.07.2079.

IX. That the respondent had promised to complete the project by December,

2012, including the grace period of six months. The buyer's agreemenl

was executed on 17.03.20L0 and the possession was offered not prior to

11.05.2019 resulting into considerable delay ol 84 months in handing

ovel the possession of the property.

X. 'Ihat, the respondent has breached tlre fundamental ternr of the coirtiaci

by inordinately delaying in delivery of the possession and not providing

adequate compensation in line with the provisions of the Act of 2016. ln

tact, the respondent has even failed to provide the compensation as per

the terms of the builder buyer's agreement and has flatly refused to

indemnify the complainants, who sought compensation for the entile

period of delay in handing over the possession of the unit.

XI. That the respondent has not acknowledged the requests oI the

complainants in regard to the delayed cornpensation. Ir.r fac'., the

Page 5 of 26
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promised amenities are rnissing. The complainants were made to make

advance deposit on the basis of information contained in the brochure,

which is false on the face of it.

XII. That the respondent's lackadaisical approaclt in clevelopnrent of the

project as also non-compliance ,,vith applicable rules and reguiations rs

evinced from the fact that iire Iicence of the said project has not been

renewed. The same is further substantiated by the fact that the

respondent has not got the proposed proiect registered,,vith the

Authority.

XIll. That the respondent had committed gross violatior.r of the provisions of

section 18 [1) of the Act by not handing over the timely possession of thc

floor in question and not giving the interesi and compensation to the

buyers.

XIV. That the respondent has conrmitted various acts of ontissiorr anrl

commission by rnaking incorlect and false state'nte nt in thc

advertisemeni material as well as by comm itting other seriou-s acts its

rnentioned in preceding paragraph. The project has been inordirrateiy

delayed. The respondent has resorted to nrisrepresentation. The

complainants therefore, seeking direction to the respondent to pay

interest @ l8o/o p.a. as payment, towards deiay in handing over tht:

property in question.

i-iAltER .

C. Relief sought by the complainants:
4. 'fhe complainants have sought following relief(s):

i. Direct the respondent to pay interest @ lBoh p.a, as paynrenl:, tor,rrat'cls

delay in handing over the property in question as per provisroris of the

Act of 20L6 and Rules. 2017.

ii. Direct the respondent to pay a sunt of Rs.50,000/- to the compiainants

tor,varcis the cost of the litigation;

Page 6 ol26lL
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5. On the date of hearing, the authority explained to the respondent/

promoter about the contraventions as alleged to have been committed in

relation to section 11(a) [aJ of the act to plead guilty or not to plead

guilty.

D. Replyby the respondent:
6. The respondent contested the complaint on the following grounds:

l. That the present complaint is not maintainable before thrs llon'ble

Authority. The complainants have filed the present complaint seeking,

inter alia, interest for alleged delay in delivering possession ol tlie
apartment purchased by the complainants.

IL That the complainants have got no locus standi or cause of action to file

the present complaint after execution of conveyance deeci. The present

complaint is based on an erroneous interpretation of the plcvisions ol

the Act as well as an incorrect understanding of the terms and

conditions of the buyer's agreement dated 17.03.2010, as shall be

evident from the submissions rnade in the following paras of the pleserrt

reply.

III. That the complainants are estopped by their own acts, conduct,

omissions etc. from liling the present complaint. It

complainants have already obtaineci possession ol

and have, further, executed a conveyance deed

in question. The transaction between the

complainants and the respondent is complete. The reliefs sought in the

false and frivolous complaint are barred by estoppel.

IV. That the complainants are not'aqgrieved persons' under the Act but are

investors ',vho have booked the unit in question in order to earn Drofit

frorn its resale or earn rental lnccme therefrom.'i.he complainants Irave

rrot purchased the unit in question vrith a view to resicle in the sanrc. lt

acquiescence, laches,

is submitted that the

the unit in question

regarding the unit

Page 7 of 26lL



is most respectfully submittecl that the Act has not been enacted to

protect the interest of invesiors. As the said Act has not definecl the !-ernr

"consumer", theretbre, the definition of "consumer" as provided under

the Consumer Proteciicn Act, 19t16 has to be reierred for adjudication of

the present crimplaint. A bare r-,;ading cif the clelinition ol the dclinltion

of "consumer" makes the presc,nt conrplaint as not maintainable, as

such, the present complaint merit dismissal.

'fhat the present complaint is not maintainable in law or on facts. The

present complaint raises several such issues which cannot be decided in

summary proceedings. The said issues require extensive evidence to be

led by both the parties and examrnation and cross-exarn ination of

witnesses for proper adiudication. Therefore, the <lisputes raisetl in thc

present complaint are beyond the purview of this Hon'ble Authority antl

can only be ad;udicated by the Civil Court. The present complaint

deserves to be dismissed on this ground alone.

That the instant complaint is barred by limitation. The conrplainants

have alleged that the respondent was obligated to offer possession of

the unit in question by 2013 and by way of the instant complaint have

sought interest for indenrrrifying them fbr the alleged delav rn clelivery

of the uilit in question. It is suhmitted that cause of action, if any, for.

seeking interest accrued in favor of the compiainants in 2013 .,nrl

consequently the instant complaint is barred by limitation. [n any event.

it is submitted that the complainants had obtained possession ol thel

unit in question on 02.07.2Ai9 and thereafter have executed a

conveyance deed dated 10.07.2019. The instant cornpriaint for seeking

interest has been preferred in August, 2022 and the sarne has been

instituted beyond the limitati,rn period. Thus, the irrstant complaint is

Iiable to be dismissed in limine.

VI.

plaint No.Cotn 5 841 of 2022
HA
GUR
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VII. That the complainants have not come before this Uon'ble Authority with

clean hands anC have suppressed vital and material facts from this

Hon'ble Authority. The correct facts are set out in the succeeding paras

of the present reply.

VIII. That initially Propshopee Pvt. Ltd. i.e,, the original alloftee had

approached the respondent aitd expressed an interest in booking an

apartrnent in its upcoming rtsidential project "Enrerald Flools -
Emerald Hills" situated in Enterald Estate, Sector 65, Gurgaon, The

original allottee vide application form dated 04.06.2009 applied to thc

respondent for provisionai allotment ol a unit in the pro;ect. The

original allottee, in pursuarrce of the aforesaid apptication form, was

allotted an independent unit bearing no EHF-267-A-SF-061, Iocated on

the second floor, in the said project vide provisional allotment Ietter

dated 76.07.2009. The original allottee consciously and willfully opted

for a construction linked plan for remittance ol the sale considerati<-rn

for the unit in question.

IX. That thereafter the original allcttee transferred the unit in question to

Mr. Sudhakar Chaudhary and Ms. Manisha Chauclhary i.e., the "erstwhile

allottees". Ali the obligations and duties of the origirral allottee

pertaining to the allotment of the unii in question were consciously and

voluntarily assumed by the erstwhile allottees upon transfer of the

allotment of the said unit in their name.

X. That a buyer's agreement dateci 17.03.2010 was executed between rhe

erstwhile allottees and the respondent. It is submitted that the erstwhile

allottees, at the time of seeking allotment of the unit in cluestion,

represented and assured the respondent that the,v' vvor.ritl abide by ali

the terms anci conditions of the buye;''s agreement. The respondent hacl

no reason to suspect the bona-fide of the erstw'hile allottees and

lL Page 9 of 26
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proceeded to allot the unit in question

erstwhile allcttees defauited in tintely

tim e.

in their favour. However, the

remittance of installnrents on

XI. That thereafter the complainantsThat thereafter the complainants approached the erstwhile allottees for

purchasing their rights and titlc in the unit in question. The'erstwhile

aliottees acceded to the reqr"rest of the complainants and agreed fo

transfer and convey their rights, entitlement and title in the unit in
question to the compiainants.

XII. That additionally the complainants solemnly affinned and admitted that

having been substituted in the place of the erstwhile allottees in respect

of the provisional allotment of the unit in question, they are not entitled

to an'r' ccilpensation fbr delay, if any, in deli.,,ery ol possession of thc

unrt in questiolr or any rebate under a schenre or othcru,isr: or any othci

discount, by whatever nanle called, from the respondent. 'l'he

complainants further executed an indemnity cum undertaking dated

26.03.2018 in this regard. It is manifested that the respondent had

changed its position to its detriment by relying upon the aforesaid

representations of the complainants. Thus, the instant cornplaint is

barred by estoppel.

Xlll. Tliat it is pertinent to mention thai prior to approachir.rg the respondent,

ihe complainants had conducted extensive and independent enqr-lilies

regarding the project and it was onlv after the contpiainants were iirlll

satisfied with regard to all aspects of the project, including but not

i,mited to the capacity of the respondent to undertake developrnent oi'

the same, that the complainants took an independent anri informed

decision to purchase the unit liom the erstwhile allottees, uninfluencecl

in any manner by the respondent. The complainanis further

representecl to the respondent that the complainants woulrj remrt er,ery

a llottees

Page 10 of 26
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instalment and any other chalg.e,/demand pertaining to the unit in

question on time. The respondent had no reason to suspect the bona-

fides of the complainants at the relevant and proceeded to issue

nomination letter dated 12.01.20L8. The complainants further-

underiook to be bound by thc terms and concliiions of the bu)rer's

agree ment.

XlV. That however the complarnants willlully and cor.rsciously delaulted in

timely rernittance of the instalments. Statement of accour.tI correctly

maintained by the respondent in due course oi its business daterl

03.71.2022 depicting delay in remittance of various payments by the

co mp la ina nts.

XV. That without prejudice to submissions of the respondent, dela.veri

possession interest if any has to be calculated tionr the date when

subsequent allot.tee entered into the shoes of the originai allottee i.e.

04.1,2.2017 anci not from the date of due date of possession.

X\rl. That without prejudice to the foregoing, it needs to be highlighted that

clause 15 of the buyer's agreerrent provides that conrpensation fcr an,v

delay in delivery ofpossession shall only be given to such aliottees n,ho

are not in default of their obligations envisaged under the agreement

and w'ho have not defaulted in payment of instalments as per the

payment plan incorporated in the agreement. In case of delay caused

due to non- receipt of occupation certificate, completion certificrte or'

any other perm ission/sanction from the competent authoritic:;, no

compensation or any other colnpensation shall be payable to ihe

allottees. As delineated hereinabove, the complainants as well as tlie

erstwhile allottees, having defaulted in timely remrttalice r.ll instalnrc.nt

are thus not entitled to any compensation or any amount towards

Page 11 of 26
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interest as an indemnificaticin fbr delay, if any, under the buyer's

agreemen t.

XVIL That it is respectfully subrnitted that ihe rights and obligations of thc

complainants as well as respondent are completely and entirely

determined by the covenants incorporated in the buyer's agreement. It

is submitted that as per clause L3'of the buyer's agreement the time

period for delivery of possession was 27 months along with grace

period of 6 months from the date of execution of the buyer's agreement

subject to the allotteefs) having strictly cornplied'"vith all the terms ancl

conditions of the buyer's agreement and not br:ing in default oi any

provision of the buyer's agreemcnt including remittance of all anrounts

due and payable by the allottee[s] under the agreement as per- the

schedule of payment incorporated in the buyer's agreernent. lt is lurther

provided therein that the time period for delivery of possession of the

unit shall stand extended on occurrence of circumstances/reasons

which are beyond the power and control of the respondent.'fhe

complainants have completely misconstrued, misinterpreted ariti

miscalculated the time period as determined in the buyer's agreement.

It is pertinent to mention that it is categorically provided therein that in

case of anv deiault/delay by the allottees in payment as per schedule ol

paynlent incorporated in the buyer's agreement, the date of handing

over of possession shall be extended accordingly, solely on respondent's

discretion tiil the payment of all outstanding amounts to the satisfactron

of respondent. Since, the complainants have defaulted in tirnely

remittance of payrnents as per schedule of payment, the date of delivery

of possession is not liable to be detelmined in the manner sought to be

done in the present case by the cornplainants.

Page 1,2 of 26
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XVIII. That without admitting or acknovvledging in any manner the legality or

truth of the allegations levelied by the complainants and without

prejudice to the contentions of respondent, it is submitted that the tin.re

period utilised by thc concenrcd statutory authority to grani occupation

certificate io respondent needs lo be necessarily excludetl from

computation c.,l the time period for irnplemeDtation of thc projcct

Furthermore, no compensation or interest or any other arnount can be

claimed fbr the period utilised by the concerned statutory authoritrr fbr

issuing occupation certificate in terms of the buyer's agreement. 'l'he

respondent had submitted an application dated 04.04.2019 for issuance

of occupation certificate before the concerned statutory authority.

Occupation certificate was thereafter issued in favour of the respondent

vide memo bearing no.41.63 dated 09.05.2019.

XIX.'fhat rvithout admitting or acknowledging thc tru[h or legality o[ the

allegations advanced by the complainants and withoLrt plc'juclice to rhe

contentions of respondent, it is respectfully submitleci that tht

provisions of the Act are not retrospective in natule. Tlre provisions ol

the Act cannot undo or modify the terms of an agreement dullz executed

prior to coming into effect cf the Act of 2016. It is turther submitted t]rat

merely because the Act applies to ongoing projects lt,hich are regrsteleti

with the authority, the Act cannot be said to be opeiating

retrospectively. The provisions ol the Act relied uport by !-her

complainants for seeking inter.est cannot he t:alled in to rid in

derogation anci ignorance of the provisions of the bu'yer's .rgrcelrlIr[.

The interest is compensatory in nature and cannot be granted rn

derogation and ignorance ofthe provisions of the buyer's agreement.

XX. That the lespondent had offered possession of ihe unit in questior,

through letter of offer of possession dated 11.05.2019 to the

Page 13 of 26lL



complainants. 1'he responclcrt hacl requested the cornplainants to renr jt

the amounts rnentioned in the -sard letter and obtain possession of the

unit in question. However, the complainants delayeC the matter for

reasons best known to thenr.

XXL That eventually the complainants <,,btained possession of the unit in

question and a unit handovel letter dated 02.07.201.9 vuas executed by

the complainants. It is submitted that prior to execution of the unit

handover letter, the complainants had satisfieci themselves regarciing

the measurements, location, dimension, developrnent etc. ol the unit in

question. F-urthermore, the complainants have executed a conveyance

deed dated 10.07.2019. Thereibre, the transaction be[,,veeir the

cornplainanls and the respo)1der1t has been concluded in july, 2019 i:nd

no right or liability can be asserted by respondent or the complainants

against the other. The present complaint is nothing but a gross misrise

o.f process of law.

XXII. l'hat rvithout preiudice to the contentions of the lespcndent, it is

submitted that the allegations of the complainants t he possessiou rv:t:; ttt

be delivered by 201.3 are wrong, malafide ancl result of afterthouqhr- irr

vie,w of the lact that the complainants had made severai payments to

respondent el,en aflter 201"3. ln fact the unit in quei-tion had ireerr

purchased by the complainants in 2018 i.e., 5 years after the alleged due

date for delivery of possession of the unit in question. It is submitted

that if there was a delay in delivery of project as alleged by rhe

complainants, than the complainants would not have proceecied Lu

purchase the unit in question.

XXIII. That the. cornplainants had purchased the unit in question as a

specnlaiive investment, The compiainants never intended to resicle iri

the same and intendeC to eam huge profits fronr re selling the said unit.

' Pagc 14 c'[ 26
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The complainants however, failed in achieving their uniiaterally

contemplated profits and have prefen'ed the instant compiair.rt in order

to blackmail the respondent.

XXIV. That it needs to be higlriighted that the responCent has crcditcd arr

amount of Rs.i,82,254/- on ar:coirni ol anti-ltlofiting to the accoiint or

ihe complainanrs as a gesture oi goodrvill. l-he ;lfr.;t esaici antount lras

been accepted by the complainants in full and linal satisfaction of their

alleged grievances and accordingly the complainants had proceeded tr,r

execute the conveyance deed after receipt of the aforesaid amount.

Without prejudice to the rights of the respondent, delayed interest if an1,

has to calculated only on the anlounts rlepositecl by the

allottees,i complainants torvards the basic principal arnount of the unrt

in question and not on any amoun'L credited by the respoudent, or air1,

payment made by the allottees/complainants towards delayed pa./nrent

charges or any taxes/ s[atutor]/ payments etc.

XXV. That the present complaint is bacl for non-loinder of HDFC Bank as a

party. The complainants had availed a housing loan froln IiDFC Bank by

mortgaging the unit in question. Tripartite agreement dated 10.03.2018

is the evidence of this fac. The complainants are estopped from clairning

any amounts from the respondent in view of the loan availed by the

complainants. The complainants had specifically subrogated all tlreir'

rights for refund/ compensation/ interest with respect to the unit in

question in favour of HDFC Bank. Therefore, prosecution of the instant

complaint without making HDFC Bank a party is bad in law.

XXVI. That it is submitted that several allottees, including the complainants,

have defaulted in timely remittance of payment of installrnents which

was an essential, crucial and an indispensable requirement for

conceptualisation and development of the project irr cluestion

Pagi 1 5 ol26
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Furthermore, when the proposed allottees default in their payments as

per schedule agreed upon, the failure has a cascading effect on the

operations and the cost for proper execution of the project increases

exponentially lvhereas enormoLts business losses befall upon rhe

respondent. The respondent, despite default of several allottees, has

diligently and earnestly pursued the developrnent of the proiect in

question and has constructed the project in question as expeditiously as

possible. It is submitted that the construction of tlie tor.t,er in which the

unit in question is situated is con.rplete and the rerspondent has already

delivered possession of the unit in question to the complainants. Even

conveyance deed in respect ol the same has also been registered in

favor of the complainants. Therefore, there is no defarrlt or lapse on the

part cf the respondent and there is no equity in tavour oi the

complainants. It is evident from the entire sequence of events, that no

illegality can be attributed to the respondent. The allegations levelled by

the complainants are totally baseless. Thus, it is most respectfully

submitted that the present complaint deserves to be dismissed at the

very threshold.

7. Copies of all the relevant documents have been filed and placed on the

record. 'fheir authenticity is not in dispute. Hencc, the conrplaint can bt

decided on the basis of these undisputed docurnents and submissions

made by the parties.

E. f urisdiction of the Authority:
8. The respondent has raised a preliminary submission/objection the

authority has no jurisdiction to entertain the present complainl,. 'l'he

obiection of the respondent regarding rejection of complaint on ground

of jurisdrction stancls rejected. l'he au'.hority has complete terrrtorial anrl
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subject matter jurisdiction to adjudicate the present complaint for the

reasons given below.

E.l Territorialfurisdiction
9. As per notification no. 1,/92/2017-1l'CP dated 1,4.1.2.2017 issued by

Town and Countrv Planning Depaltrnent, the jurisdiction of Reai Iistatt:

Regulatory Authority, Gurugram shall be entire Curugram District for all

purpose with offices situated in Gurugram. In the present case, the

project in question is situated within the planning area of Gurugram

District. Therefore, this authority has complete territorial iulisdiction to

deal with the present complaint.

E.ll Subiect-matterlurisdiction
l0.Section 11(a)(aJ ofthe Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement fbr sale. Section 11(aj(a) is

reproduced as hereunder:

Section Uft)(a)
Be responsible for oll obligations, responsibilities ond functions under the
provisions oJ this Act or the rules ond regulations made thereunder or to
the allottees os pter the agreernent for sale, or to the ossociation ofollottees,
as the case moy be, till the conveyance of all the oportments, plots or

. buildings, os the case may be, to the allottees, or the common oreas to the
ossociation of allottees or the competent authority, os the case may be;
Section 34-Functions of the Authority:
34(fl of the ,4ct provides to ensure compliance of the obltgations cast Ltpot)

the promoters, the allottees and the real estote ttllents untlt:r this Act trtti
[he rules and regulations made thereunder.

11.So, in 'uie'"v of the provisions ol'the Act quoted above, the aLlthoritr, has

complete iurisdiction to decide the complaint regarding non-cornpliance

of obligations by the promoter leaving aside compensation which is to be

decided by fhe adjudicating officer ii pursued by the cornplainants ar a

later stage.

F. Findings on the objections raised by the respondent:
F.I Obiection regarding the complaint being barred by estoppel.

12. The respondent has raised an objection that the instant complair.rt is

barred by estoppel as upon execution of conveyance deed dateC
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10.07.2019, the complainants are now estopped from raising these

belated claims/demands as they themselves had acknowledged and

accepted that "that the vendee is lully satisfied in this regard and has no

camplaint or clairn in respect of the area of the said \:rpartment, oity item of

w,ork, materiql, quality of work, installation, cornpensation for delay, if uny,

utlth respect to the said apartment, etr.., therein."

13. The Authority observed that thoLrgh the conve,r.,ance deed has been

executed on 10.07.2019 but as pcl proviso to section 1B o[ the Act ol

201,6, if tl.re all<-lttee does not intend to withdraw fronr the l)rolect, he

shall be paid, by the promoter, interest for every rnonth of delay, till the

handing cver of possession, at such rate as may be prescribed. In the

present complaint, as per the possession clause of the buyer's agreement,

ttre due date of possession oi the unit was 17.09.2012 but the sarne was

offered on 11.05.2019 after a delay or almost 7 years. [n the presen..

complaint, the complainants-allottee has steppecl into the shoes ol

original allottee vide nomination letter dated 12.04.2018. The delinitiorr

of allottee as ciefined in Act of 2016 is reprt-rduced belorv for ready

ret-erence:

''2(d) "allottee" in reloticrt to o real esiote projecl meuns the person to
whom u plot, apartment or building, os the case may be, has Lteen dilotted,
soici (whether as freehold or leasehoid) or otherwise tronsferrecl b), the
promoter, and inciudes the person who subsequently acquires the soid
allotment through sale, transkr or otherwise but does not inclucie o persotl
to whom such plot, aportment or building, os the cas? may be, is given on
rent"

14. In view of the above definition, the complainants becanre allottee on

1,2.04.2018. Therefore, the complairrants are entitlecl [<-r r deiay possessror)

charges for the delayed period as statutory ligirr of the complainants-

allottee a-s per the provisions of section 1B of the Act of 2016. ThLrs, in

view of the agreed terms and conditions duly agreed betvyr.:en the parties
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for ready reference:

"2(d) "crllottee" in relation to a real estate project means the person Lo

whcm a plot, aportment or building, as the case mav be, hus been allotted,
sold (whether as lieehold or leaseholtl) or othervtise tronsferred by the
promoter, and includes the person who subsequently ocquires the suit!
allotmettt througLt scle, tronsfer or otherwise but does not iitciude o persotj
to whom suclt plot, opartment or building, os the t:ase moy he, is given on
rent;"

16. In view of the above-mentioned definition of "allotiee" as lvell as ail the

terms and conditions of the buyer's agreement cxecuted bet'ween

promoter and cornplainants, it is crystal clear that the complainants arc

aliottees as the subject unit was allotted to them by rhe prumoter. The

concept of investor is not defined or referred to in the Act. As per tfre

definition given under section 2 of the Act, there will be "promoter" and

"allottee" ;rnd there cannot be a party having a status of "investor". Thus,

the contention of the promoter that the allottee being investor is nor

entitled to prctection of this Act aiso stands reiecteci.

Page 19 ,.tt 26

and the provisir:ns of the Act ol'2016, the contention of tire respondent

stands rejected.

F.ll Obiection regarding the complainants being investors.
15. The respondent took a stand that the conrplainants are irrvestors anci not

consumers and therefore, they ll L. not entitled to, the proiection ol rh,:

Act and thereby not entitled ttt file the complaini under section 31 of the

Act. However, it is pertinent to note that any aggrieved person can fiie a

complaint against the promoter if he contravenes or violates anv

provisions of the Act or rules or regulations made thereunder. Upon

careful perusal ol all the terms and conditions of the flat buyer's

agreement, it is revealed that the complainants are buyers and they have

paid a total price of Rs.50,22.717 /- r.othe promc)ter towards purchasc of

a unit in its project. At this stage, it is imporl-ant to strcs.s upon the

definition of term allottee under the Act, the same is reproduced below
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F.III Obiection regarding the complaint barred by Limitation Act, 1963
17. Another contention of the respcrndent is that the offer of possession lvas

nrade in May 2019, the period ollimitation has come to an end in the year

May 2022. But the period from 15.03.2020 to 28.02.2022 was quoted as

zero period vide order dated 10.01.2022 of the I'lon'ble Apex Corrlt irr

N4.A. No. 2L of 2t)22 of suo-moto writ petition Civil No. 3 of 2020. And the

complaint is within limitation after computing the said zero period

allowed by the Suprerne Court of lr.rriia.'fhus, the contention of prornoter

that the conrplaint is time barred by provisos of t,imitation Act stancis

rlejected.

F.IV Obiection regarding non-ioinder ofHDFC Bank as necessary party.
18. The respondent has raised a contention that the filing of present

complaint without n.raking HDFC Bank as a palt)/ to the sanre rs bad irr

eyes of law as the complainants have availed a loan of Rs.78,00,000/-

from the financial institution. Ihough a tri-partite agreement dated

10.03.2018 was executed betlveen the complainants, respoudeul :rntl

HDFC bank ancl in lieu of the sarne the complainants have approacirecl the

financial institution to avail a loan of Rs.78,00,000,r'-. But no loar)

agreement has been executed between the parties and no loan arric;unt

was disbursed by tne bank to the complainants as per the docunrenrs

av'ailable on recold. Therefore, there is no privity of contract betweer, the

parties and there is no need to make the HDFC bank a party to ihe

present complaint. Thus, the contcntion of the prorloter stands rejected.

G. Findings on the relief sought by the complainants:
G.I Direct the respondent to pay interest @ l8o/o p.a. as payment,

towards delay in handing over the property in question as per
provisions ofthe Act of2O16 and Rules, 2017.

19. In the present complaint, the complainants intends to continue with the

project and are seeking delay possession changes as provided under the

proviso to section 1B(1) ofthe Act. Sec. 18(1) proviso reads as under.
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"Section 7B: - Return of amount and tompensatiott

18(1). lf the prutrnoter J'ails ttt tct;ttplerc rtr is unobie io !.tit,e possession of un

aporttnent, piut, o" bullding, -

Provided thurwhere: an qilottec tiot:s not intend to withrircw Ji r.tn the project,

he shall be poid, hy the promoter, tnterest for everl' nnnih ol cleltty, titt r:he

handing over of tlte possessiorr, ut iucli rate cs may be orescribed."

20, Clause 13(iJ of buyer's agreemerrt dated 17.03.2010 provides for handing

over ofpossession and is reproduced below:

13. POSSESSTON

(i) Time oJ handing over the Possession

Subject tr,t terrns of this clause utt,j sublect to the Allotte:(s.) hoving complied

v,ith o!l the Lernts urtrl contlitions of this Agreetnen!, titLl ,tt,t being in rtct'rtult

under on.y c,l the provisions of this Agreement ar:ti r:tutltliunce with ali

provisions, formuliiies, documentotion etc., os prescribetl by the Compony, the

Company proposes to hand over the possession of the Floor within 27

months from the date of execution of this agreement. The Allottee(s)

agrees ond understartds thot the Contpany shall be entitleci to o groce perioLt

of three months, jor applying ond ohtaining the oc'cuporion certifiutte in

respect ofthe lioor ond/or the project.

(Emphusis supplied)
21. The Authority has gone through the possession ciiiuse of the aqreeurenI

and observes that the respo ndent-developer proposes to hanciovcl tlre

possession of the allotted unit wlthin a period of 27 monlhs froni rhl claie

of execution of agreementwith grace period of 3 months.

22.'lh.e said grace period is allovyed in terms oi order dated 08.05.202lj

passed by the Hon'ble Appellate Tribunal in Appeal No. 433 oI 2022

tilted as Emaar MGF Land Limited Vs Babiq Tiwari and Yogesh

Tiwori wherein it has been held that if the allottee rnrishes to contrnue

w,ith the project, he accepts the terrn of the agreentent regarding grace

period of three months [or appiying and obtairrirrg iht: occr.rp:rtion
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certificate. The relevant portion of the order dated 08.05.2023, is

r eproduced as under:

"As per aforesaid clause oJ'the ogreement, possession of the unit wos to be
delivered within 24 months Jiom the dote of execution oJ the agreement i.e.

by 07.03.2014. As per the obove said clouse 11(u) ofthe agreement, o groce
period of 3 ntonths for obtoinitio )ccupation Certilcote etc. hus beeri
providetl. The perusal of tht, Occupation Certificote dutetl 11.11.202()
placed ctt page no.317 of the poper book reveuls thot the oppellunt.
promotet hos opTtlied Jbr grunt af Occupntion Certificute on 2 1.07.2020
which was ultimotely grunted on I1.11..2020. It is ulso well known thot it
tqkes time to opply ond obtain Occupotion Certilicote from the concerned
outhoriry. As per section 18 of the Act, if the project oJ the promoter is
deloyed antl if the allottee wishes to withdraw then he hos the option to
withdrow from the project and seek refund of che amount or if the allottee
does not intend to withdruv,t from the project and wishes to continue with
the project, the allotree is to be paid interest by the promoter for eoch
month of the delay. In our opinion if the allottee wishes to continue with
the project, he accepts the term of the agreement regarding gruce perioLl oJ'

three months Jor ctppiyinll und abtaining the occLtputian certiJictte. So, itt
view of the above said ciratrnstances, the oppellont-promoter is
entitled to avail the groce period so provided in the aplreement lor
applying and obtaining the Ocatpation Certificate.7 hus, with inclusit;n
of grace perioti of 3 months os per the provisions l.'r i/rru.sc 11 (o) of the
agreement, the totol completiort period becomes 27 months. Thus, the due
dote of tlelitery of possession comes oltt to 07.06.2014,"

23. Therefore, in view of the above judgement and con.sidering tho

provisions of the Act, the authority is of the vie',v that, the promote| is

entitled to avail the grace period so provided in the agreemetlt for

applying and obtaining the occupation certificate. Therefore, the due date

of handing over of possession comes out to be 1,7.09.2A12 includinggrace

period of 90 days.

24. Admissibility of delay possession charges at prescribed rate of

interest: 'l'he complainants are seeking delay possession chargc:.

however, proviso to section 18 provides that',vhere an allottee does nor

iutencl to withdraw from the project, he shall be paid, by [he promoter,

interest for every rnonth of delay, till the handing over of possession, at

such rate as maj/ be prescribed and ithas been prescribed under rule 15

ofthe rules. Rule 15 has been reproduced as under:
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Rule 75. Prescribed rate al interest- lProviso to section 12,

section 78 and sub-sectiott {4) and subsection (7) ofsection 1.91

ti) For the pLtrpose oJ prov,tso to section 12; secLiort 18; and sub-

sections (1) and (7) oJ'section i9, the "interest at the rure prescribed"
shall be the State Bank ol lndia highest mar,ginal cost of lending rate
+20/o.:

Provided that in ccse the State Bank of lndia marginal cost oJ

lending rate (MCLR) is not in use, it shall be replaced by suct
benchmark lending rotes which the State Bank of India may fix li'om
time to time for lending to the general publit.

25. The legislature in its wisclom in lhe subordir.rate legislation under the

provisron of rule 15 oi the rules, has deternrined rirc presclibed rate oi

interest. The i'ate of interest so determined by the !egislaturc, is

reasonable and if the said rule is followed to award the interest, rt will

ensure uniform practice in all the cases.

26. Consequently, as per website of the State llank of lndia i.e.,

https://sbi.co.in, the marginal cost of lending rate [in short, MCLRJ as on

date i.e., 05.1,2.2024 is @ 9.10%. Accordingly, the prescribecl rate rrl

interest will be rnarginal cost of lending rate +2o/o i.c., 71,.1,0o/o.

27. The definition of term 'interest' as defined under section '2(za) of the Ai:t

provides that the rate of interest chargeable from the allottee by the

promoter, in case of default, shall be equal to the rate r-rl irrterest which

the promoter shall be liable to pay the ailottee, in case of default.

28. Therefore, interest on the delay payments from the complainants shali be

charged at the prescribed rate i.e., 77.70o/o by the respondent/promoter

which is the same as is being granted to thern in case of delal,ed

possession charges.

29. The complainants in the present corrrplaint are subsequenl al!ottees and

had purchased the apartrnent in question frorn the origrnai allottces and

thereafter, the respondent had acknol,r,ledged the same vide nomination

letter dated 1,2.04.2018.'Ihe Authority has decided the sarne issirc oir
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24.09.2024 in complaint no. CR/ No. 1760 of 2022 case titled as

Monika Sharma and Pankoj Kunrur Jongid Vs Emaar lndiq Limited,

wherein it was held that the r:onrprlainant-allottee ls entitled for clelay

possession charges from ihe clrrle of nomination Ietter till offer oi

possession after obtaining oc(;Lil)iiiion certrficate plus tw,o months or

actual har-rding over of possession, n,hichever is ear.li,tr-. The relevant p:rra

ofsaid order is extracted belorv:

30. Tte authority is of the vie,,u tltot the timc period for handiitg over fhe possesslon a-s

comniitted by the builder as per the relevant clouse of builder buyer's agreement unci
the commitment ofthe promoter regording handing over oJ possession of the unit is

. taken accordingly. The new timeline indicaced in respect cJ ongoing prolect by the
promoter while making an application for registratiotT of the project tto,:s not cltonqe
the commitment ol the promoter to hand over the possession Lty tht: riue dqte os per
the builder buyer's ogreement ond rhe promoter is !iable lor ihe consequtnces i.tnd
obligotions drtslr1o out ol foilure in handing over po-sse.ss/i.,rl b'r, tlie rlue dute us
cotnmitted by httn in the bullder L:tyer's aarcement oncl i:: t,rtitie lor tha deia_y,ttd

po-s.sessron chorges as pro,ii,led. in provis,t 1) sectiotl 1B[]) oj ti,,' .tit IhL uLltht)riLy t:
oj the,',lev,that the Act n,:i+here pro\,idits, nor can be so.onsf/tr.'rl. tittrt uii ptcrittu.;
agreent2nts will ise re-wriLtett olter contittg into lor'ce cJ the tlct: Ilta ;tt li,-, l.ssud hri:
bcen dealt by llott'ble Bonbay High Caurt itt case atled us Neelliontol Rt'oltors
Suburbon Pv[.. Ltd. (supra) wherein it wos held that the RliR/1 Act does nL.'t

contemplate rewrtting of contrqct between the allottee ond the promot.,-':". 'l'ht
relevotlt pot o of the judgernent is reproduced belovt:

"119. Under the provisions of Section 18, the delay i,t hanciing r:ve. the
po.ssession would be counted lrom the date mentiotted irt the ogreement

for sale entered into bt, the promoter and the ollottee prior to iis
registration under REM Under the provisions oi RERA, the promoter is
given a focility to revise the dote of completion oJ project ond declare the
sume tnder Section 4. 'fhe RERA does rtot contemplote r,:writitllJ ol
controct between the Jlat purchdser t:d the prornoter.

.17. l!ow,ever, cotllplatnonts were v.'ell rtworr: uboLtt the IoLt l-h t Llt? ronstruLuot) it
the tower where the subject unit is sitltoted hes nat been contpletetl urtd
occupotictl certifcate qLta thdt pttrt of project is yet ta be obtairted. I;urthet,
they still chosen Lo proceetl v,,ith executian oi'thc ugreemcnt volunttirily u,ltich
me(tns thot the coittpioinant hctl trtr:epteil '-he lActutn o.l thc delut'. Moreavar.
they hove not sulkreLl ony Lle!o.y u: t.he subserluent ii ilt )tLie /co mpluinun ts
herein cante into picture t)nllt 1n (14.12.2017 when tite subject Lrrtit wo\
endorsed m his favour. Hence, in such un eventuality and in the interest of
natural iustice, deloy possession charges can o,rly be granted to the
complainant lrom the date of nomination dated 04.72.2077 i.e., date on
which the complainant stepped into the shoes oI the originol ollottee.

30. Thus, the cornplainants are enritled io delayed possession rharges v.,.e.f.

12.04.2018 i.e., date on which the complainants sreppecl into the shoes of

the original allottees.
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31.0n consideration of the documents available on record and subntissions

made by both the parties regarding contravention of provisions of the

Act, the authority is satisfied that the respondent is in contravention of

the section 11[a)(a) of the Act by not handing over possession by the due

date as per the agreentent. 'l-he dr"re date of handing over of possession

comes to17.09.2012 but the offer of possession was made on 11.05.2019

and conveyance deed rvas executed on 10.07.2019.Ar:cordingly, the non-

compliance of the mandate contained in sectiorr 11(aJ(al read with

proviso to section 1B(1) ol the Act on the part ot the responclent is

established. As such the allottees shall be paid, by the promoter, interest

for every month of delay from the date. of nomination letter i.e.,

l2.O4.2OLB till offer of possession [11.C5.2019) after obtirining

occupation certificate plus two months i.e., 1,1,.07.2079 or actual taking

over of possession i.e., 02.07.2A19, whichever is earlier at prescribed rate

i.e., 11.10 %o p.a. as per proviso to section 1B[1) of the Act read w,itir rule

15 of the rllles. Since the physical possession has lteen taken ovel on

02.07.2019 being earlier, the compiainants are entitled for delayed

possession charges from 1 2.04.2 0 18 to 02.07 .20 19.

G.ll Direct the respondent to pay an amount of Rs. 1,00,000/- to the
complainants as cost of present litigation.

32. The complainants are seeking relief w'.r.t. compensation in the above-

mentioned reliefs. The Hon'ble Supreme Court of tndia in civil appeal

nos. 6745-6749 of 2027 titled as M/s Newtech Promoters ond

Developers Pvt. Ltd. V/s State of Up & Ors., has held that an allottee is

entitled to claim compensation & Iitigation chargc,s under sections

72,1.4,18 and section 19 r,r,,hich is to be decided by the adjudicating officer

as per section 7l and the quantum of cornpensation & litigation expeltse

shall be adjudged by the adjudicating officer having due regard to the
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factors mentioned in section 72. The adjudicating officer has exclusive

jurisdiction to deal with the conrplaints in respect of compensation &

legal expenses. Therefore, for ciaiming compensation under sections 12

14, 18 ancl sectio. 19 of the ,/\ct, the cotnplainants rnay file it separatc

complaint before Adjudicating 0flicer under section 31 read w,ith section

71 ofthe Act and rule 29 ofthe rules.

H. Directions of the authority:
33. Hence, the authority hereby passes this order and issues the follor,l'ing

directions under section 37 of the Act to ensure cornpliance of obligations

cast upon the promoter as per the function entrusted to the author.ity

under section 34(fJ:

i. The respoI1dent is directed to pay interest to lhr: cornplainants against

the paici-up arrount at the prescribed rate i.e. I1.107r p.a. [or evcii,

month of delay from the date of nomination letter i.e., 12.04.2018 till
lranding over of possession i.e., 02.A7.2019, being earlier, as per

section 1B[1] of the Act of 201,6 read with rule 15 of the rules.

ii. A perioC of 90 days is given to the respondent-builder to comply with

the directions given in this or-der and failing which legal consequences

r,vould follon.

I.]ARER

34. Complaint stands disposed of.

35. File be consigrred to registry.

Complarnt Nc.. 5841 of 202 Z

v.r-/
(Vijay Kumar Goyal)

Member
Halyana Real Estate

Reguiatory Authority,
Curugrarn

Dated: 05.12.2024
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