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il
: ‘“UE’UGH‘AM
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM
Complaint no.: 7323 0f 2022
Date of first hearing: 27.04.2023
Date of order: 05.12.2024
l. Bidizha Biswas Complainants

2. Shailendra Kumar Sharma

Both R/o: - Amber-110, Second Floor,
Emerald Hills Floor, Sector-65, Gurugram-
122101

Versus

Emaar MGF Land Ltd, presently known as Respondent
Emaar india Ltd,

Regd. office at: Emaar MGF Business Parl

Mehrauli Gurgaon Road, Sikandarpur

Chowls, Sector-28 Gurugram-122002

CORAM:
Shri Vijay Kumar Goyal

Member
APPEARANCE:
shri Varun Chugh (Advocate) Complainants
shri Dhruv Rohtagi {Advocate) Respandent

ORDER
L This complaint has been filed by the complainants aitotiess undes section
51 of the Real Estate {Regulation and Developinent]} Act, 2016 [ short, the
Act) read with rule 28 of the Haryvana Real Estate (Regulation and
Development] Rules, 2017 [in short, the Rules) for visiation of section
11{4)}=a) of the Act whersin it is inter alfia prescribed that the promuoter

snall be responsibie for all obligations, responsipilities and functions under
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the provision of the Act or the Rules and regulations made thereunder or to

|
Complaint No, 7323 of 2624 |

the allottee as per the agreement for sale executed inter €,

A.Project and unit related details

2. The particulars of the project, the details of sale consideration, the amount

paid by the complainants, date of proposed handing over the possession,

delay period, if any, have heen detailed in the following tabular form:

Secter | 68,

5. No. Particulars Details

1. Name of the project “Emerald  Hills  Floors",
Lurugram, Haryana

s Nature of project Residential

3. DTCP License no. L 10 of 2009 dated 21.05.2009 valid

up to 20.05.2019 _
il 113 of 200171 dated 22.12.2011 valid
upto 20.12.2024

4, Unit no. 110, Tower-Amber, 2 floor
[As per page no. 20 of the complaint]

5 Unit area 1380 5q. ft. (Super Area)
[As on page no, 20 of the complaint)

b, Date of execution of| 17.03.2010

= buyer's apreement [(As per page no. 18 of the complatut)

7 Agreement to sell 01.10.2014
(As per page no. 130 of the reply)
20.03.2018
(As per page no. 145 of the reply)

B. Nomination letter 06.06.2018
[As per page no. 55 of the complaint)

g, Possession clause 13. POSSESSION

(a) Time of handing over the Possession

aubject to terms of this clavise ond subject to the
Alloctee(s) hoving complied with all the termg aan
conditions of this Agreement, and not being i
defomdt wnder ary of the provisions of thiy
Agreement and compliaace with all provisions,
formulities, documentation e, a5 prescribad by
thie Compaey, the Company preposes to harnd
uver the possesyion of the Floor within 27
months from the date of execution of this
agreement.  The  Alfottee(s)
understands that the Compamy shall be entithed to
@ grace periad of =ix (6] months, for oppiving and
abtaining the occupation certificate in respect gf

agrees g
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the floar andfor the project,
[Emphasis supplied]
(A5 on page no. 33 of the complaint)
10. Due date of possession 17122012
[Note: Due date to be calculated 27
months from the date of execution of the
buyer's agreement ie, 17.03.2010 plls
grace period of 6 months )
11, Total sale consideration Rs.52,04,913 /-
[As per SOA on page no. 203 of the reply]
12. Amount  paid by the | Rs52,04913 -
complainants {As per SOA on pape no. 203 of the reply]
13 Occupation certificate 30.05.20M8 T
[As per page no. 167 of the reply)
j 14, Offer of possession 21.08.2018
[As per page ng. 56 of the complaint!
15, Conveyance dead 02,11.2018
[As per page no. 66 of the complaint)
16, [ndemnity cum | 05.09.2018
undertaking (As per page no. 175 of the reply)
17- Unit handover letter 13.10.2018
(As on page no. 179 of the repiy)

B.Facts of the complaint

3. The complainants have made the following submissions in the complaint:

L. That initially, the property in question i.e., floor bea ring no, EHF-267-4-

5F-110 (Second Floor) admeasuring 267 sq. yds. in the project of the

respondent Le,

Emaar India Limited, known as "Emerald Hills Floors"

situated at Sector-65, Gurugram was booked by Sh. Harpreet Singh and

smt. Pushpinder Kaur.

Il. That thereafter, on 17.03.2010, the above-named persons entered into a

builder buyer's agreement with the respondent, by virtue of which the

respondent allotted the afore-mentioned unit along-with car parking

space to them,
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[T, That subsequent thereto, in October 20 14, the above-named persons sold

the property in question to Mr. Praveen Choudhary and Ms. Monica
Choudhary from whom, the complainants herein had purchased the said
property (Floor) and the property was later assigned to the complainants
by virtue of the assignment letter dated 0606 2018,

IV. That, in the said buyer's agreement dated 1 7.03.2000, the respondent
had categorically stated that the possession of the said floor would be
handed over within 27 months from the date of signing of the builder
buyer's agreement, with a further grace period of another 6 months.
Moreover, at the time of transferring the floor in question, the
complainants were further coerced by the respondent to  sipn
affidavits/indemnity-cum-undertaking, in Ffavour of the respondent
wherein the complainants were required to undertake, not to claim ar
raise any campensation delay in handing aver possession of the property.

V. That, the said buyer’s agreement and the indemity cum undertaking are
totally one sided, which impose completely biased terms and conditions
upon the complainants, thereby tilting the balance of power in favour of
the respondent, which is further manifested from the fact that the delay
in handing over the possession by the respondent would atiract anly a
meagre penalty of Rs.10/- per sq. ft. on the super area of the flat, on
monthiy basis, whereas the penalty for failure to take possession would
attract holding charges of Rs.10/- per sq. ft. and 155% penal interest per
annum compounded quarterly on the unpaid amount of instalment due
to the respondent,

V1. That the flogrs were sold by representing that the same wil] be luxutios

ones however all such representations seem to have been made i order
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to lure complainants to purchase the floor at extrensgly high prices. There

are variois deviations from the initial representations,

VII. That the :;espundent has breached the fundamental term of the contract
by inordinately delaying in delivery of the possession by 74 months. [t is
pertinent to mention here that the possession of the property in question
was finally offered on 21.08.2018,

VIL That the ¢complainants without any default, had been tmely paving the
instalments towards the property, as and when demanded by the
resprxnrjﬂﬁt towards the aforesaid residential floor in the project and
after making the balance payment which was to he made at the Hme of
offering of possession, got the property transferred in their name on
02.11.2018

[X. That the respondent had promised to complete the project by June 2012,
excluding the grace period of six months, The respondent has breached
the ﬁmdan}entat term of the contract by inordinately delaying in delivery
of the possession and not providing adequate compensation in line with
the provisions of the Act of 2016, In fact, the respondent has even filed
to provide compensation as per the terms of the builder buyer's
agreement for the entire period of delay in handing over the possession
of the unit,

X That the respondent has not acknowledged the requests of the
complainants in regard to the delayed compensation. In fact, the
promised amenities are missing. The complainants were made to make
advance deposit on the basis of information contained in the brochure
which is false on the face of it.

Xl. That the respondent has committed various acts of omission and

commissiofl by making incorrect and false statement in the

A
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advertisement material as well as by committing other serious acts as

mentioned in preceding paragraph. The project has been inordinately
delayed. | The respondent has resorted to misrepresentation. The
:.'nmp]a:narts therefore, seek directicn to the réspondent to pay interest
@ 18% p.a. as payment, towards detay In handing over the propecty-in
question.

C. Relief suugh‘lL by the complainants:

4. The cump[ainé:ml_s have sought following relief(s):

l. Direct th% respondent to pay the interest @ 18% p-a. a5 payment,
towards delay in handing over the property in question as per
pmvtsmn:f}t of the Act of 2016 and Rules, 2017;

fl. Direct thH{l respondent to pay a sum of Rs.50,000/- to the complainants
towards tﬁe cost of the litigation;

5. On Irhe dae,:u of hearing, the authority explained o the respondent
/promoter about the contraventions as alleged to have heen committed in
relation to sé ion 11(4] (a) of the Act to plead guilty or not te plead auilly.

D.Reply by the é‘e spun.dent:

6. The respnndeét has contested the complaint on the following grounds:

i. That the ir:%srant camplaint is barred by limitation. It is also pertinent to
mention tiéat the complainants filed the complaint before the Atithuo ity
after the pxecution of the convevance deed as all the terms :m-cl
Uﬂﬂditlﬂll&giiﬂ per the buyer's agreeinent stands fulfilled in the eyes of
law, It is atso submitted that the present complaint has been filed oily
to harass the re#pundent and extort money. The complainants having
received the offer of possession on 21.08.2018 and having executed the
conveyance deed on 02.11.2018 have filed the present complaint gn
18.11,232;

-2, after a lapse of 4 years 3 months from the date of olfer

Pads Galar
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of possession and 4 years from the date of execution of Conveyance

deed. The complaint is admittedly belated and barred by limitation
period of 3 years. In view of the facts as stated above, the prn:?i:iém
complaint deserves to be dismissed with heavy costs,

il That there is no grievance that can be raised by the complainants, wlio
are admittedly the subsequent allottees, having come into the picture
beiatedlj;.f- after the due date of possession on 06.06,2018. The unit in
question jalready stood compiete in all respects even before the
complainants got the unit transferred in their favour, as the uruupar@mn
E‘EI‘I.'iﬂEHtEi already stood applied for on 26.02.2018, 14.03.2018 and
19.04.2018 and the same was received pn 30.05.2018, just 2 weeks after
the cnm;:lﬂin&nts got the unit endorsed in their favour, The offer of
pn?ssessiu;l, admittedly was issued on 21.08.2018 and the unit was
handed er on 13.10.2018. Therefore, there is no préju:lﬁ}_e.
harassment and delay that has been caused to the complainants and; as
such, theyjare not entitled to any delay interest whatsoever.

lii. That the gljresen: complaint is not maintainable for the simple resson
that the c«{limptainants have no right for grant of the relief whatsoever,
The mmpj:m'naﬁts are subsequent allottees, havin g purchased the unilf'iJ1
question Enm erstwhile ailottees, namely, Mr. Praveen Chaudhary aTrd
Mrs. Mnni% Choudhary, vide agreement to sell dated 20.03.2018, Thus,
in view of the own inter-se arrangement between the complainants and
the ersmh'ile allottees (who were the first party in the agreement to sell
dated 20.03.2018), the complainants cannot maintain the present
complaint; The said submissions are without prejudice to the
submissioft that the present complaint is barred by Himitation and ll’:é_it

there is no delay in handing over possession of the unit to the

[3— |

|
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complainants, It is also relevant to submit that the respondent is not

bound Hy the internal arrangements between the erstwhile Snd
subsequent allottees, as the respondent was not a party to the Said
agreemefit to sell entered into between the allottees.

iv. That thepresent complaint is not maintainable in law or on facts. The
present ﬂ!l;:mpiaiut raises several such issues which cannot be decided in

summary proceedings. The said issues require extensive evidence Lo be

led by both the parties and examination and cross-examination of
witnessed for proper adjudication. Therefore, the disputes raised in the

present gbmplaint are beyond the purview of this Hon'ble Authority and

can only be adjudicated by the Civil Court. The present complaint

Ekeserw:sl o be dismissed on this ground alone,

v. That it ngeds to be highlighted that the original allottees, subsequent

allottees (a5 well as the complainants were not foerthcoming with the
1§

outstanding amounts as per the schedule of payments. The respﬂng[gﬂ

was congtrained to issue reminders to the original allottees. The

t had categorically notified the original allottees that they had
]

in remittance of the amounts due and payable by them. [:Lfﬁ"fas

Hure Lo remit the amounts mentioned in the said noticeithe
1t would be constrained to cancel the provisional alfotment pf
questian. '
vi. That subgeguently, the respondent sent the buyer's agreement to the

original |allottees, which was executed between the parties on
17.03.2000. Thereafter the original allottees executed an agreement fo
sell dated D1.10.2014 in favour of the subsequent allottees e, H].'

Praveen

r

‘houdhary and Ms. Monica Ehnud]ﬁar}' for transferring dne

Pigl,énf r
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::unve;nng rights, entitlement and title of the ariginal allottees in

unit in question to the subsequent allottees, Jﬁv

vii. That the respondent at the time of endorsement of the unit in ques
in their ﬂqunul had specifically indicated to the subsequent all
that the griginal allottees had defaulted in timely remittance of th
installments pertaining to the unit in question and thercfore, have
dis&ntitlm themselves for any compensation/interest. The respondent

had r.:mwt'-}fed to the subsequent allottees that on account of the defaults

of the unﬁ;nal allottees, the subsequent allottees would not be entitled

to any compensation for delay, if any. That in the manner as afm‘i:f.

the subsequent allottees stepped into the shoes of the original allot

viil. That thergafter the subsequent allottees executed an agreement to z?z]!

dated 20.08.2018 in favour of the complainants Le., Ms, Bidisha Bis

and Mr. Shlmlendra Kumar Sharma for transferring and conveying rig

. That the ¢

to the co ruin;mts.
|
dated 03.05.2018 and an affidavit dated 03.05.2018 whereby the

mplainants further executed an indemnit}r cum underizki

mmplaina ts had consciously and voluntarily declared and affin

ould be bound by all the terms and conditions of |

question any rebate under a scheme or otherwise ar any m'lb}ﬂ‘

discount, by whatever name called, from the respondent. Similarly,
subsequent allottees had also executed an indemnity cum undertaki i
Pag-;gégd,r':?
|
|
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guestion in their favour, had specifically indicated to the complaingnt

that the subsequent aliotiees and the original allottees had defaultec ,':

Herefore,  have  disentitied  themselves  for

compensation/interest. The respondent had conveved 1o

complaing

pensation for delay, if any. That in the manner as aforesd
ainants stepped into the shﬂe:.-: of the subsequent aliottess.
x. That thers

Bank Limit

also execubted by the complainants, the respondent and the bank Th
present col
Bank.
xi, That the |
30.05.2018

the letter

| |8
plaint is liable to be dismissed for non-joinder of the (CIE

offered possession of the said unit to the complainants vt

of offer of possession dated 21.08.2018 subject to making
payments

cum  undé

and submission of necessary documents. That an indem

| -

aking for possession dated 05.09.2018 was

between the parties on the mutual agreed terms and conditions,

L
its have duly taken the possession of the unit in question, T

| .
| |
|

complaina

conveyancg deed in respect of the upit in guestion has also bee

executed. That it is pertinent to mention that after execution of the ;
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with noiright, entitlement or claim against the respondent, ¥

transactign between the complainants and the respondent stahds

ainants against the olther. The ingtant complaint is a grass
misuse oiprocess of law. The contentions advanced by the complainants

in the fal§e and frivolous complaint are barred by estoppel. It may!be

submitted| that an amount of Rs.1,04, 99[],-’ has been credited i |

account @ 'the complainants as benefit of anti-profiting, The presé

compiaintihas been filed with malaﬁdfi intent to extort more and fdre
maoney fidin the respondent.

xil. That the terms and conditions set out in the buyer's agreement cleaidy

maintainahle I:-eﬂ:lre the Hon'ble Authority. The complainants have d Iﬂ?
and admittediy received the amounts already agreed
ainants have failed to honour the payvment schedule afy

consequerlt thereto, are not entitled (to any benefit towards del

rges. Clearly the complainants are now becoming greedy A

penalty chg
trying to eftort excessive amounts from the respondent. |
xiil. That the cmplaint is also liable to be dismissed for the reason thal:TJ}

the unit inl{fuestion, the buyer's agreement was executed on 17.03.2010

Le., prior th coming into effect of the Act and the Riiles, As such, the

@
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terms and conditions of the buyer's agreement executed prior to the
applicability of the Act and the Rules, would prevail and shail be binding
between the parties. In view thereol, the Hon'ble Authority has 1o

jurisdicti

10 Cause

The complainants had opted for a payment plan at the time of book

of the unit

undertake

respondent. The complainants were provided with the terms

conditions!

responden
agreemen
That the

including

in question that was construction linked and had agreed

I to pay the installments as and when demanded by

of the nomination letter, it was EI]!-:I!';I in the knowledge of thy

gspondent was faced with certain uther force majeure eve

ta entertain the present complaint as the complainants have

action to file the present complaint under the Act/Rules.

of provisional allotment and the complainants were given

ts that subject to timely payment of all amounts payablg.lﬁ&r

i

6

along with 6 months grace period.

E
§=
=
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3
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=
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L%

ut not limited to non-availability of raw material dué to

various ortlers of Hon'ble Punjab & Haryana High Court and NHi‘Iﬂt‘iﬂf

Green Trll:
L'egularlr;:m
autho ritie#

restrictions

National Gi{!een Tribunal in several cases related to Punjab and Har_y&pa}

had stayed

vide ordeq| dated 02.11.2015 mining activities by the newly allotred

&

unal thereby regulating the mining activities, brick kimﬁ,
0f the construction and development activities by the judlﬂta‘{
in MCR on account of the environmental cu:rnchtlm-‘m

on usage of water, etc. It is pertinent to state that ﬂ'lﬂ

mining operations including in 0.A No, 171/2013, wherein

Page 1Zof
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mining contracts by the state of Haryana was staved on the &"a:ﬁliina

river bed. These orders in fact inter-afia continued till the vear E_ﬁ:_lﬂ.
Similar grders staying the mining operations were also passed by the

Homn'ble

ligh courts and the Nutisnal Lreen Tribunal in Punjab and

Uttar Pradesh as well. The stepping of mining activity not only made

procurenent of material difficult but alse raised the prices of
sand/grayel exponentially. It was almost for 2 years that the scarcity as
detailed #foresaid continued, despite which all efforts were made and
materialsiwere procured at 3-4 times the rate and the construction
continued without shifting any extra burden to the customer. The time
taken by the respondent ta develop the project is the usual ime taken fo
develop aiproject of such a large scale. Further, the parties have agr‘éﬁﬂ

that in the event of delay, the allottee shall ha entitled o Compensation

an the amgunt paid by the allottee, which shall be adjusted at the time of

handing afer of possession/execution of conveyance deed subject to the
allottee npt being in default under any af E_:he terms cf the buyer’s

agreemen

. That despite there being a number of defaulters in the project, 'diE

responde

developed

nccupaﬂm[l

5753 date

for grant

of the cond

control ov

itself infused funds into the project and has dllt,’i{ﬂﬁﬂ].-‘
the project in question. The respendent had applied ﬁr]‘
certificate and ohtained the same vide memo hearing ri-:r.
34, 05. 2018, 1t is pertinent to note that once an application
ocrupation certificate s submitted for approval in the offite
rned statutory authority, the respondent ceases to have aﬁ‘ﬁi

the same. The grant of sanction of the occupation certificate

15 the pre gatwf, of the concerned statutory :a.ul;hnrlw over which the

respondenfl cannot exercise any influence. As far as the respondent 15

Fage mlq} 27
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KIX.

certificat

the time
project.

That the

speculati

fide "Allo

That wilhﬂut admitting or acknowledging the truth ar legality af t

allegation

contentions of the respondent, it is respectfully submitted that th

provisions

the Act naJI:‘ut undo or maodify the terms of an agreement duly execu

prior to ¢

because th

are registeted with the authority, the Act cannot be said to be ope raé]'_

s’ und_é:' the Act and the Rules, but are "Investors”,

r |

: Ll uztl‘m 2323 urﬁﬂi.;,_‘l‘

statutory authority for obtaining of the m:tupaﬁ

No fault or lapse can be attributed to the reapundﬂnt II1 _'_
f

omplainants have purchased the unit, in guestion as

iy

mvestment. The complainants never intended to resitle ir

advanced by the complainants and without prejudice to th

iof the Act are not retrospective in nature. The provisions |

retrospect

-:ump[ainaﬂta for seeking interest or compensation cannot he called in

to aid in d

ing into effect of the Act. It is further submitted that merely

2 Act applies to engoing projects, as defined therein, wf; C '

|
It is submijtted that the complainants at the time of entering into

shoes of the subsequent allottees were well aware of the delay caused il

the said pr

A

rely. The provisions of the Act relied upon by

ogation and ignorance of the provisions of the agreement.

ject but despite considering all the facts, have purchased thi
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Said unitiun

blind eyles.
consciously

Agreement

der no undue inflzence or coercion and now cannat ar_tmth
It is further sebmitted that the complainants hﬂw
defaulted in their ohligations as. eninerated in the huysm g

as well as under the Act The complainants cannur'hn:

permitted to take advantage of his own wrongs. [t is pertisent to I:!t}l:e

that an offer for possession marks termination of the period of defi;].j.i if

if
any. The|complainants are not eatitled to contend that the alleged

period off 4

elay continued even after receipt of offer for PUSSessian

: ul
therefore) the instant complaint constitutes a gross misuse of process of

law,

7. Copies of allithe relevant documents have been filad and placed an the

record. Their a
|
decided on the

by the parties

E. Jurisdiction 11‘
8. The respond

authority has

il
uthenticity s not in dispute. Hence, the L:jmpiamt can he

basis of these undisputed documents and submission made

the authority;

nt has raised a preliminary submission/abjection th

no jurisdiction to entertain the present complaint; ’l"rhe

objection of the respondent regarding rejection of complaint on gmunﬁi_ﬂr

jurisdiction stands rejected. The autlority observes that it has territorial as

well as subjer

matter jurisdiction to adjudicate the present complaint loy

the reasons given belmw, .

E.l Territorial jurisdiction |
9. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by Tuﬁr‘n

and Country

Planning Department, the jurisdiction of Real Esta};é

Regulatory Al.{ihunt}-'. Gurugram shall be entire Gurugram District for -;;dl

purpose with

in question is

%

. il
ffices situated in Gurugram. In the present case, the prﬁjg?_ﬂ_:

Situated within the planning area of Gurugram Districn

Page 15i0f 27
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Therefore, this authority has complete territorial jurisdiction to deal with

|
the present complaint. il
EMl Subject

|
10. Section 11(

atter jurisdiction I

(a) of the Act, 2016 provides that the promater shall he

responsible th the allottee as per agreement for sale. Section 11(4)(=)

hereunder: |
|

(4] The pr
(a) ber
Provisions
aflottees
Case ray
COSE MOy

el shail-

I
|
|
|
I
ponsible for all ebfigations, responsibilities and functions under the:
f this Act or the rules and regulations made thereunder or to the f
per the agreement for sale, or to the assoctution of allottzes, as the
» till the conveyance of all the apartments, plats ar buildings, as the.
s L the allottees, or the common areas to the association af allottess o
nt authority, as the case may be; '
Functions of the Authority:

Act provides to ensure complicnce of the abligations cast upon mL
he alfottees and the real vstote dgents wnder this At and the rikes
ons made thereunder,

il
he provisions of the Act of 2016 quoted abova, the autharity

prameaters,
g regul
11. S0, in view of

has complet¢ jurisdiction to decide the complaint regarding m;'jt':.a

compliance o

=

— =
(34

obligations by the promoter leaving aside compensa

which is to Be decided by the adjudicating officer if pursued by N

complainants @t a later stage.

F. Finding on objections raised by the respondent: i

F.I Objectio
executed
12. Another cont

regarding jurisdiction of authority w.r.t. buyer's agreem
ior to coming into force of the Act i

ition of the respondent is that authority is deprived of é]‘e

lurisdiction toligo into the interpretation of, or rights of the parties inter

in accordancewith the buyer's agreement executed hetween the partics
referred to ufider the prowvisions of the Act or the said rules has be

: il
executed interjise parties. The authority is of the view that the fct nowherg

provides. ner fan be so construed, that all previous agreements will be f

A
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written afted coming into force of the Act. Therefore. the provisions off the

Act, rules and agreement have to be read and interpreted harmoniously.
However, if| the Act has provided for dealing with certain speg
provisions/sttuation in a specific/particular manner, then that situatic
will be dealt fvith in accordance with the Act and the rules after the date

coming into force of the Act and the rules. Numerous provisions of the A

save the pravisions of the agreements made between the buyers and

LB

sellers. The shid contention has been upheld in the landmark judgme 1eksl]

Neelkamal ltors Suburban Pvt. Ltd. Vs. UOT and others. (W.P 2737
2017) decideg on 06.12.2017 which provides as under:

119, Under the provisions of Section 18, the delity in hatding over thd
possessioriwonld be counted from the date mentinned in the agresment Jor scig
entered info by the prometer and the allottee prior to fts registration under RERA
Under the provisions of RERA, the promoter is given a facility to revise the date of
completion of project and declare the same under Section 4 The BERA GO e
contempla rewriting of contract between the flat purchoser and the promuoter .,

122, We haye already discussed that above stated provisions of the RERA are nog
retrospective in nature. They may to some extent be h,"j:""r"’?ﬂ @ retragetive ar gLt
refroactiveieffect but then on that ground the validity of the provisions of RERAL
cannol be thallenged, The Parliament is competent enoy qh o fegisfate fuw having
retrospectife or retroactive effect A fow can be evert framed to affect subsisting A
existing colitractual rights between the parties in the larger pubiic interese, We da
rat have dby doubt In our mind thot the RERA has been Sromed i the farge
public intefest after o thorough study and discussion made ot the fighest level b
the Standify Committee and Select Committee, which sutrmitted s detafed .
reparts”

13. Also, in appeal no. 173 of 2019 titled as Magic Eye Developer Put. Lid, Vs
Ishwer Singh Dahiya, in order dated 17.12,2019 the Haryana Real Fsta o
Appellate ']‘rii:1

nal has observed:

34T 5 keeping in view our aforesaid discussion, we gre af the considered
opinion that the provisions af the Act are quasi rethoactive to some extent i)
operation atd will be applicable “sple entered inte even prior
i ransgs I ey ’i.'-f

cempletioniHence in case of delay in the affer/delivery of possession as per e
ferms and donditions of the agreement for sale the ollottes shull be entitied el gy
interest/delgved possession charges on the reasonable rate of interest s o
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compensation mentioned in the ayreement for sale iz liable ta be ignared.”

14. The agreeménts are sacrosanct save and except for the provisions which
| : | .":

16.

. The respond

have been alirogated by the Act itself Further, it is noted that the _hulh%éjh

. | :
in Rule f of the rules and one sided, unfair apd wnreasonable roge J:ff

buyer's agragments have been executed in the manner that there is.lhu

scope left tn.Fhe' allottee to negotiate any of the clauses contained theiﬁéﬁn.
Therefore, the authority is of the view that the charges payabie un‘éjzr
various heads shall be payable as per the agreed terms and -::ﬂni.ﬁtii_:m'ii%a‘::f
the agreemestt subject to the condition that the same are in accordanee with

the plans/permissions approved by the respective departmentﬁfmmpeﬁjlnr

authorities aid are not in contravention of any other Act, rules, statutes,
: . [ . |
mstructions, \Hirections issusd thereunder and are not unreasonable ar
exarbitant in pature.

regarding the complaint being barred by estoppel.

EAI ﬂhjfctle}j
Nl has raised an objection that the instant complaint is bar

by estoppel J, upon execution of conveyance deed dated (2.11.2018, th
cnmpia[nants!;re now estopped from raising these helated claims;"ﬂemaﬁiﬂ:ja
as they themselves had acknowledged and accepted that “thet :h@-i-rén&%ﬂa
shall not raiseliny objection or make an s claims on gecount of fnc'ﬂnvﬁﬂjfﬂﬁ%
if any, which|lmay be olleged to be stffered by the vendee due to sugl

developmentalyconstruction or its incidental/related activiges” |

The Authority observed that though the contveyance deed has heen
11.2018 but as per proviso to section 18 of the Act of 2016,

éxecuted on
if the allottee does not intend to withdraw from the project, he shall he p_aj'cg
|

by the promoter, interest for every month of delay, il the handing aver o

1 - L i

possession, atiguch rate as mav he prescribed. in the present complaint, @
i | T l!'J.

§ion clause of the buyer's agreement, the due date of

per the poss

—

possession ofjithe enit was 17.12.2012 hut the same was oifered ar

|
B
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17.In view of

18.

W HARE
& GURUG
21.08.2018
complainan

=

nomination

Act of 2016 i3 reproduced below for ready reference: |

Z(d} “alldttee" in relation to o real estate pra

plot, apo
frechold

persen wilo subsequently acquires

nthemf.?e]
as the cas

06.06.2018. -
charges for |
aliottee as pef
of the agreed
provisions nhi

rejected.

The respond

fter a delay of more than 6 vears. [n the

tter dated 06.06.2018. The definition of allottee as déﬁneaf in

may be, 5 given on reat:”

herefore, the complainants are entitled for delay

F.I ﬂb]ectiult’egarding the complainants being ilnwialstm's.

|
Commplaing Na: 7323 of 2022 }

ba

Il §

present complaint, the

allottee has stepped into the shoes of original allottes vidl

VECT means the persan o whar |
CRE ar puliding, as the case may be, hos bp}en aliotted, sold (whather gs
leasehold) or otherwise transferred by the promater dnd includes i
the said alletment threugh sale transfer ar
it does got include o person to whom such plat, apartment ar Duildineg,

1

e above definition, the complainants became allottee ,lﬁn

pnsse;g‘j?n
e delayed period as statutory right of the complainants

the pravisions of section 18 of the Actof 2016. Thus, in

|
g

t took a stand that the complainants are investors and

CONSUMErs an
and thereby g

However, it

of the Act or
all the terms

the complai

Rs.52,04,913 /1

this stage, it is

the Act, the sathe is reproduced below for read ¥ reference:

1 therefore, they are not entitled ta the protection of the

les or regulations made thereunder. Upon careful perusal
d conditions of the flat buyer's agreement, it is revealed that
ats are buyers and they have paid a total price of
to the promoter towards purchase of 4 unit in its project. s

. Al
mpaortant to stress upon the definition of term allottes uider

b '!

14
Pags IN{R 27
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21.

. I

A Complaint No. 7323 of 20 2‘4;_. |

“Z{d} “al

tiee” in relation tv a real estate profect means the person e wlicm
ploL, apa

ment or bullding, ax the cuve may be, hay Bden alfotted, salid [whether g5
freehold gy leasehold) or otherwise transferred by the promoter, and includes
person Wlo sitbsequently aoquives the said ollotment through sale, transfer
ctherwisalhul does not include o persan to whom sich el apartment or bl
ay the cosg may be, is given an repe.”

|

above-mentioned dofinitinon of “aliotree” as well as all
ditions of the buyer's agreement executed between prom:
and complaitiants, it is crystal clear that the complainants are allotte
the subject
investor is n

| il

cannot be a party having a status of "investor”. Thus, the contention of the
promoter thaf the allottee being investor is not entitied to protection of §
Act also stands rejected.

F.AV Dhjectinu regarding the complaint barred by Limitation Act, 1963.
Another contgntion of the respondent is that the offer of possession

made in Augyist 2018, the period of limitation has come to an end in th
year August R021. But the period from 15.03.2020 to 28.02.2022
quoted as zegh perfod vide order dated 10.01.2022 of the Hon'ble Apes

And the complaint is within limitation after computing the said z,er:.‘m-}:_te:l_.
allowed by the Supreme Court of India. Thus, the contention of preem e
that the comflaint is time barred by provises of Limitation Act star’p’:&%
rejected,

F.V Objectio egarding non-joinder of ICICI Bank as necessary party.
The respondefit has raised a contention that the filing of present camp|

without making HDFC Bank as a party to the same is bad in eyes of law as
the complainagts have availed a loan of Rs.70,00,000/- from the financial
institution. Thjugh a loan of Rs.70,00,000/- was offered by the bank Lo LIL

Paga zéﬁ 27
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W

vide olfer letter dated 19.06.2018. But no loan amount y

@ GLRUGH
complainanty
disbursed b

on record. T

{the bank to the complainants as per the docunients availa

there is no

Thus, the contention of the promoter stands rejectad.

G. Finding on the relief sought by the complainants:

Gl Direct gthe respondent to pay the interest @ 18% p.a. as payme
towards delay in handing over the property in question as pe
provisigns of the Act of 2016 and Rules, 2017 _

22.1n the prese

project and ;

|
Proviso to seg

e seeking delay possession charges as provided under |
ion 18(1) of the Act. Sec. 18{1} provise reads as under,
‘Section 185- Return of amount and compensation '

I8f1} If the
apartmert,

promoter fails to complete or s wnabls to give possession of o
Hat, or building. —

i
Frovided rq
shall be paig
aver of the o

£3. Clause 13(a)

b where an pllottes does not intend to withdenw firont the praest, Hi
- By the promater, interest for every manth of delay, till thé banding
sedssion, gt Such rate os ey be preseribed ™

over of possegsion and is reproduced below:

13. POSS, "*I oN
imee of handing over the Possession
afms of this clause and subject to the Alloltees) having complicd with
siond conditions of this Agreement, and hot being in default under any
s af this Agreement and compliance with gl provisions, formalities,
' gic, as prescribed by the Company, the Company proposes to
& possession of the Floor within 27 months from the 'du're.-;.uf.
this agreement, The Allattee(s) agrees amdd winderstands that the
It e entitied to a grace period of six (6) munths, for applying and
: decupation certtficate in respect of the floae emd for the proecy
(Emphiasis supplied]

hand over |
execution o
Company sh
obitaining th

erefore, there is no privity of contract between the parties a

t compiaint, the complainants intends to continue with 1

B buyer's agreement dated 17.03.2010 provides [or handing

24. The Authorit

observes thaf the respondent-developer propeses to handover

tas gune through the possession clause of the agreement & i

Page 218t 27
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Complaint No, 7323 of 2022

|
i the allotted unit within a period of 27 months from tha date
]

]

goreement with grace period of 6 months,

period is allowed in terms of order dated 08.05.2023 113
le Appellate Tribunal in Appeal No. 433 of 2022 tiltee

accepts the t

for applying

dnd obtaining the occupation certificate. The relevant porion
of the order ¢ |

ited 08.05.2023, is reproduced as under:

dehin 24 monthy from the date of executian of the agredment g bl
per the above said clouse 11{a) of the agreement, o grace perisd o
4 months fdf abteining Occupation Certificate ete. hos been provided. The pertsol
of the Occughition Certificate dated 11.11,2020 placed at puge ap, 217 uf the paper:
book reveals that the appellant-promocer has applied for grant of Uocupation
Certficate g 21.07 2028 which was ultimately granted on L1020, 1 s aisa
well ictiown {Bhat it takes time to apply and obtain Occupation Certificate fram che
concerned dithority. As per section 18 of the Act, if the pmjm of the promater is
delayed andff the allattee wishes to withdraw then he has the option £o withdraw |
from the prafect and seek refund of the amount or if the nliottee dogs not intend Lo i
withdraw frgm the project ond wishes to continue with the project, the allottee is
to be paid ierest by the promater for each month of the delay. In aur opRio i ‘
tne allotteellwliishes o continue with ihe project, he accepts the term ' of the
agreement regrrding grace period of three manths for applving und whtaining the .
accupation |ertificate Se, in view of the ebove said circumstances, the: ,
I
|
|
|

i clause of the agreement, possession af the wmt way b J':i;j

appellant-promoter is entitled to avail the grace period so provided in the.
agreement for applying and obtaining the Occapation Certificate. Thir, with
inclusion of grice period of 3 months as per the provisions o clouse 47 (o) o tha
ngragment, e tolul completion period becomes 27 manths, Thuy, the (fue cherte o}
defivery of pllssession comes eul to 07, 06,2014,

26. Therefore, in giew of the above judgement and considering the provisi

the occupatiop certificate. Therefore, the due n::i:ate of handing over ‘of

POSS25510N Co

A

lesout to be 17.12.2012 incinding g;‘-ai:e period of 180 days.
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27. Admissibilify of delay possession charges at prescribed rate

interest: The complainants are seeking delay possession charges how

proviso to jctiqn 18 provides that where an allottes does not inte
withdraw f

m the project, he shall be paid, by the promater, inters

every month of delay, till the handing over of possession, at such ra

may be presgribed and it has beeq prescribed under rule 15 of the ¢

Rule 15 has been reproduced as under:

Rufe 15. Prescribed rate of interest- [Proviso to section 12, section 1,
and sub-section {4) und subsection (7) of section 19] _
1} .F-:}_ the purpese of praviso to section 12; section 18, and m.tr—:-:frr.fpn;{f#,: |
and [ 7} of sgction 19 the “Interest at the rote prescrited” shall be ghe State Ban

&f India highest marging! cost of lending rate +2%.:

that in case the State Bank of Indig margiral cost of lending fate!
Bt in use, it shall be replaced by such benghmuk fending rates which
# af india may fix from time ta time for lending to the general publi.
28.The legislatufe in its wisdom in the subordinate lesislation under th

| .
rovision of gule 15 of the rules, has determinad the prescribed rate
P _ I

29. Consequent!

the marginai -i'- of lending rate (in short, MCLR) 11'5"'13“ date Le, 05,12 702
is @ 9.10%, |

cordingly, the preseribed rate of iﬁ&rcst will be m:u*g?
cost of fending . '

rate +2% Le., 11.109%. |
30. The definitionjof term 'interest’ as defined undes section 2{za) af the Ae

. | A3
provides thatjthe rate of interest chargeable flom the allottes by the

se of defauit, shall be equal to the !!‘ﬂtl_“ of interest whmﬁi_ .
he liable to pay the allottes, in case i default .

promaoter, in
promoter shall |
31. Therefore, intdrest on the delay payments from the complainants shall be

prescribed rate Le, 11.10% by the respondent/prom

Page 2

charged at thé

A




2 GURUGRAM |

32

A

. HARE]?FL !, ﬁ;j?v_iml_aimmu, 7323 ufﬂlﬁ},

which is the $ame a5 is being granted to them in case of delayed p_giﬂ_%pi:{ﬂ
charges,

The complainants in the present complaint are subsequent al!c-l-[;é%iij"

| . R | s '8
nad purchaséd the apartment in question from the erstwhile ailottees o
: kBB

therealter, the respondent had acknowledgad the same vide ndiiﬁgl i
D6.06.2018. The Authority has decided the same iaﬁ:ue
complaint no. CR/ No. 1760 of 2022 case titled ui.::rl:ﬁ':fz
ankaj Kumar Jangid Vs Emaar India Limited, w}rjI din

the complainant-allottee is entitled for delay possessiol

letter dated
24.09.2024 {

Sharma ang

was held tha

charges fromthe date of nomination letter till offer of possession afte

. e . LI 1N
vhtaining ocuppation certificate plus two months or actual I'm.ru:hngE gver

| 1 11 108
[ichever is earlier. The relevant para of said order is extracs
:'['.

|

1;!.-'_ 5 of the wiew that the time period for attding over the puuu_'.tt{!ﬁ -i'as
by the butlder as per the relevant clouse of huilder buper's agreene bﬁ
treent of the promoter regarding handing m_riﬁ-;"b,l’ passession of the it
rdingly. The new timeline indicoted in res L angaing project igrr{w
ftife making an application for registration afehe nrefect does nod ¢ _ '@ﬁ.lﬁl':e:
the commilment af the prometer to hand over the possession by the due date ag per chie
buifder bier's agresment and the promoter i lable for e m.r:-sﬂfumrng;;;g il
aéfigitic i arising out of fallvre in handing  over p::g:ﬁ:é.‘.furr B the oe d‘;ﬂ Ini,-.
committed by aim in the builder huper's agreement ahd is lable for the dﬂqg
pasEEssic) f harges as pravided. in provise o Section VB{t}ay the Acr The it horityie off
the wview Skt the Act nowhere provides, nar con e il Eenstried, et off pm:mn@}.
agreements will ba re-writien after caming ineo force of the Act The same fysee .Frmnﬁrﬁén |
agidt fy Ble Hombay High Court in case titlhed 1s Ne ieamal Realiors Subarhan 'Llif, i
Led {supral wherein it ws hald that the RERA Act doesmor centermplate reatiiing f}
contract bnween the allotiee and the promoter: The relevant pare of the judgeme s
reproducedt below: i

possession,

below;

30 The auth,
Lo ELa
the com
faken ac
rorober

nder the provisions uf Section 18, the deiay in hamding aver the possesstan,
pe cownted fram the date mentioned in the agv%hrh'ent far sale enburad firto
Dromater and the afiottes prior o [ts registration under RERA Under the
fpns of RERA, the promoter is given a facility to revise phe Lrut_ﬂ_'a-':q."i
Wrion of project and declary the same under Sgctinn 4. The RERA dods st
lore rewtiting of contract botween the flat put ek and Hrg_prumujl.iﬂpil"é.

113

il R 11,
nplainants were well eware about the Jagt that the constraction
vhiere |the subject unie s sftucted hos ol been  campleied Fl'i‘

¥

A1, Hivwever, ¢
the towes

R

| ' | Page 24§
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L Commplaint Mo, razafnrzﬂzij
' 'il':

still chos i Vo proceed with exeoution of the ngreement volun tatrdly whieh irea

omplatnant hod accepted the factum af the delay. Moresver, they hu

d.any dalay as the subseqient allottée /complainants ferein came il
W on (4122017 when the subject unit was endorsed in his fitvanes
such an eventuality ani in the interest of natural fustice, definy
possessign charges can only be granted to the completinant from the date of
nomination deted 04.12.2017 ie, date an which the complainant stepped

into the § oes of the original alletter,

vertificate qua that part of project is yet & be obtained Flrther nﬁ%

to section 1841} of the Act on the part of the respondent is Estahliahﬁu:i_ij !

ees shall be paid, by the promoter, interest foy every month o
delay from the date of nomination letter ie. 06.06.2018 il affer b
possession (AL.08.2018)] after obhtaining acmpaﬁnh certificate plus i
maonths i.e, 20102018 ar actual taking over of possession ig, 13.;‘_!:{1,-;539’.1
whichever is Rarlier at prescribed rate ie. 11,10 % p.a. as per prowiso f
section 18(1}{pf the Act read with rule 15 of the rules Since the ph;:.@qj;j
possession by
mmplaménts ;

to 12.10.2018

A

Page 25.9i 27




= H Bim ] | I:n-nlpliluliNi;J.TSE]UIT.ED}:,_
@ HARERE i B

the respondent to pay an amount of Rs.50,000/- to the
inants as cost of present litigation. I

amants are seeking reliel w.ort. compensation in the aboi

compensatio

which is to

rits may file a separate cﬂmplaint l‘L&fﬂl‘E ﬁdjudicatin{g :
31 read with section 71 of the Act and rule 29 of the rules. |
the authority:

thority hereby passes this order and issues the follo

under sectiol

Jhirections o

. Hence, the 3

directions ungler section 37 of the Act to ensure comphance of obliga i
cast upon th
section 34(f)

I. The resp

promateras per the function entrusted to the au:huiri_tj; F) e

ji:lent 15 directed to pay interest I’.‘E} the cumpﬁainantﬂ_‘&ga{
the paid-#p amount at the prescribed rate :i,é. 11.10% p.a. for e :
maonth cffidelay from the date of nomination letter i.e, 06. ﬂﬁ.ZE‘IEﬁ
handing

18{1) of

ér of possession Le, 13.10,.2018, hting earlier, as per see

2 Act of 2016 read with rule 15 of the rules. |
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