
-t
, 

,H:;,
irr;fi

6ffi complaint No. 1488-2 0 2 4

tsEFOTTE THE HARYANA REAL ESTATE REGULA'I'ORY
AUTHORITY, GURTJGRAM

Complaint no. : 14BB of 2O24
First date of hearing: 26.07.2024
Datc of decision : 19.1 1.20'24

Anubhav Bansal
R/o : H.no: 568, Sector 16D, Chandigarh-
160015

Versus

M/S Sunrays Height Pvt Ltd
Regd office i 211,znd floor Ansal Bhavan
16 Kasturba Gandhi Marg, New Delhi -110001

Conrplainant

Respondcnt

CORAM:

Shri Arun Kumar
Slrri Vijay Kr.rmar Goyal
Shri Ashok Sangwan

APPEARANCE:
Sh. Arun Bansal (Advocate)
Sh.'l'ushar Behmanu (Advocate)

ORDER

'l'hc present complaint dated 22.04.2024 has hecn filcd bv thc

coinplainant/allottcc under section 31 of tht: llcal [istatc (Rcgul:rlrorr ar:,i

Dcvelopment) Act,2016 (in short, theAct) rcad with rulc 2U ol thc llarvlrr.i

Rcal llstate (llegulation and Developnrent) Rules,2017 (in short, thr: Ilullsl

fol violation of section 1 1[a) [a) of thc Act whercin it is ln ter o1r,:; prcscrilrlrl

that the promoter shall be responsible ior all obligations, responsibilrtrtts

and functions undcr the provisions of the Act ol the Rulcs and regulalrttns

Chairman
Member'
Menrber

Complainant
Respondcnt
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made there under or to the allottee as pet' the agreement for salc cxt-.r:u [ctl

inter se.

Unit and proiect related details

1'hr-. particulars of unit details, sale considcration, the anloLlnt paid lrv t hc

cornplainant, date ofproposed handing over the possession, dclay pertod, il'

any, have been detailed in the following tabular form:

S.N, Particulars Details

Sixty-thlcc Goll' Drive, secto
Gu rugram

1. Name of the project

2. Project area 2.38125 acres

3. Nature of proiect Group Ilousing colony

4. RERA registered/not
registered

Registered vide registration no

2017 dated26.09.20\7

5. D'l'PC License no. 82 0F 201+ dated 08.08.2014

Validity status 07.08.20'24

Name of licensee P.G.Propmart. Pvt. Ltd. in collab
with Bluejays Realtech Pvt. Ltd.

6. Unit no. G 118

'7 IJnit measuring of G 118 Carpet area 613.31 sq. lt. ancl

area 95.10 sq. ft.

o Allotment Letter of unit no.
G 118

L1.01.2016 (Annexure P/2,
complaintJ

9. Date of execution of
apartment buyer
agreement [A13A]

NA

10. Possession clause 4, POSSESSION

4.1 The developer shall endet
handover po.sse.ssion of the st
within o period of four years
months from the dal
commencement of project, su,

force mojeure & timely paymen
allottee towards the sole considr

r-63-A,

249 ol

balcony

page 41 o1'

ndeovor to
he said flat
eqrs ie., ,18

date of
t, subject to
ment hy the
nsideration,
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in accordance with the term:
stipulated in the present aqreemen
*lVoter Po.s.sess ion clause taken .,

another file oJ'the same project (Ct
2771-2023)

Note: As per affordahle hou
policy 2013

1(iv) All such projects shall be reqt
to be necessarily completed with
years from the approval of buil
plans or grant of environmt
clearonce, whichever is loter.'fhis
sholl be referred to as the "dat
commencement of project" for
purpose of this policy. The licenses :

not be renewed beyond the said 4 7
period from the date of commencer
of project.

t 1. Datc of building plan
approvals

10.03.2015

12. Date of environment
clearance

16.09,20L6 (Annexure P5, page
complaint)

13.

I

Due date of possession L6.03.2027

(Calculated from date ol environ
clearances i.e., 16.09.2016 bcing
which comcs out to be 16.09.2021
months as per IlARLIllA notilicatio
9 /3-2020 dated 26 05 202(\
projects having completion datc r

after 25.03.2020, on account ol
majeure conditions due to outbrc
Covid - 19 pa nd crnic.)

t4. Total sale consideration Rs.25,00,790/-

15. Total amount paid by the
compla inan t

Rs.22,77,7201-

Nof ot trin.a

lqiGrferea

t6. 0ccupation certificate

17. 0ffer of possession
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22.04.2024 [as per application under
section 36 ofthe Act,2016 filed by the

complainant)

B.

J.

Facts of the complaint

1'he complainant has made the following submissions in the complarnl:

I. That the complainant in response to atl advertiscment dated 01.06.2t) 1 1r

applied for allotment of residential unit in the aloresaid afforclabltr

housing project and also submitted the requisrtc amount of

Rs.1,25,040/- as advance deposit for booking the apartmcnt in tlre

aforesaid project.

ll. Thar the complainant has been allotted an apartment in proiect "6.3 Goll-

I)rive" situated in Sector 63-A, Gurgaon, [laryana by rcsporrdc'nt

promoter i.e., Sunrays Heights Private Limited under the Affordable

llousing I']olicy 2013 of Governtnent of [laryana, vide allotnrcnI let[er

dated 11.01.2016 i.e., unit bearing no. G1 1U, having carpet area of 6 I li..J 1

sq. ft. and balcony area of 95.10 sq. ft. on total salc considct.atioll oi

Rs.25,00,790/- and demanded Rs.5,51,955/- to complete 250lo ol thc

allotment amount. The said amount was duly deposited on 19.01 2 0 1 6

IIl. That the respondent has acknowledged the rcceipt of thc anlottnt Ils

22,77 ,720 l- as duly paid by complainant for aforesaid unit. 'l'he

complainant was promised the delivery of possession within thc period

of 4 years, as the unit being under the affordable housing schetnc.

IV. That the allotnrent of the aforesaid unit was made ir.r lanuary, 20ltr trr

terms of application for allotment dated .fune, 2015. As sucli tlre

possession was to be delivered by January,2020. The instalmcnts rvcrc

to be raised in terms of the construction and the posscssiott ',vas [o [ttr

delivered accordingly, However, the instaln.reltts were being dcirtrred

Iomplatnt No. r+ea-zoz+ l
Cancellation letter
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V.
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and five has been demanded. The delay in construction is c;iusing clclirv

in delivery of the possession. The possession of the said apartment has

not been dellvered to the complainant so far.'fhe construction of the

proiect was grossly delayed hy rnorc than four years and till nor'r, thc

construction of the said project is incomplete.'fhe constructton is not

being carried out and as such possession could not bc offcrcd in nc:lr

Iirture.

That since the complainant is and was always ready and willing lo nral(c

the payment of balance instalments as and when the samc wcrc to llc

demanded. However, since the same werc construction linl<ed, thcrclorc',

the complainant was sulfering on account of deposits held bt, tirc

respondent since long and the possession was being delayed.

That accordingly, the complainant iilcd the conrplaint initially on

19.05.2020 belore the Authority, Gurugrarl and at that point of tinre'

there was no notification regarding grace period of 6 months on account

of force majeure due to COVID-19 outbrcak as the said notilication canrc

on26.05.2020.'lhe said complaint as such was registerecl on 1 11.10 202t)

The same is apparent from the record.'l'he complainanl was not onlv

seeking the possession but also interest on the amounts depositcd by

him which were lying deposited with the respondent since long and also

sought compensation on account of delay in delivery oI posscssir.rrr ,rs

well as interest on the deposits made by the allottee and qua callirrg of

instalments without any basis and further prayed for rescheduling l"hc

payncnt plan after calculating the intcrcst anrouut rcccivcd lrv th..

respondent apart from other reliefs.

VIl, That thereafter the complainant preferred an appeal agarrrst thir

zrloresaid order dated 08.09.2021 bciorc thc Appcllatc 'l'rrbtrnlr! ,.,irl'.

Appeal No. FI-REAT-31,8-2022 [Gtlc] dated 28.04.202'2 praying tor'

VI.

Page 5 ol'20
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direction to respondent to pay the interest amount qua delay in dclivcr-v

of the possession and to reschedule the payrrent plan after calculating

the interest on the amount deposited by the complainant and rcccivr_,d

by the promoter/builder from the date of its cleposit till rhc handing ovc.r.

of possession.

vlll. That the Appellate Tribunal passed an order dated 11.10.202]J in thc

aforesaid appeal.'l'he said appeal was dismissed being withdraw,n :lrrd

with the liberty to the complainant to file the complaint afrcsh in vicw ol

objection raised by the respondent that the possession and inLcrcsl

woLrld go side by side as such, the posscssion part would arisc on the

filing of frcsh complaint. The respondcnt also gave no objccrion to thc

sam e.

lx. That the respondent was issued licence no. 82 of 2014 dated 08.08.20i 4

Ily the Director, Town and Country l)lanning l)epartnrent, IIaryana, lrlrs

been examined vis-)-vis the provisions ol'the Real llstatc (Rcgulation and

Development) Act, 2016 and HREM Rules, 2017.

X. That it is important to mention here that the respondent was givc.n the

environment clearance certificate vide letter no. SIJIAA/HR l2O16lgO0

dated 16.09.2016 and the respondenI as such could have realizccl thc

allotment money from the allottee only thereafter.'l'he respondcnt has

no right or authority to raise the allotment money prior to said datc. As

such the complainant is entitled to the interest on the amount lying

deposited with the respondent.

xl. That the respondent got their project rcgistercd with thc Authority anrl

was given the registration certificate no.249 of ZO17 datcd 26.09.2017.

A perusal of the said certificate would clearly shows that the promotcrs

cannot accept a sum more than 100/o of the cost of the apartnrcnt irs an

Pagc 6 o1 20
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advance payment without first entering into a written agreement for

sa le.

xll. That the complainant submits that under the affordable housing policy,

2013, the allotment of flat would be permitted only aftcr clatc ol
commencement of the project and the date ol commenccrlrent ol tlrc
project would be the date of approval ol building plans or granr ol'

cnvironmental dearance.'l'he project is to bc completcd within 4 ycars

lrom the said date. l.hus, the allotment ntoncV could be dernandcd orrlv

after the commencement of project.

xlll. That now the respondent has issued a letter clatcd 1s.03.2024 calling for

the Rs.1 0,51 ,5861- within a period of 15 days from the datc of rer.riudr-.r-

which was served only on 26.03.2024. 'l'he respondcnt clid nor givc thc

date of occupation or handing over the possession of project nor givc.

the interest accrued to the complainant on accounI of dcposits hclci by

lhc respondent. The said deposit would r:onre over and abovc lhc iinrop r) [

claimed by the respondent. It is surprising thar the respondcnt

themselves delayed the construction and wcrc deferring thc caliing ol

instalments and now at this stage they issueri a inrpLrgncci lcftcr callilrg

the instalments with interest. 'Ihe respondent is not entitled to any

interest, instead, the complainant is entitlcd to the interest for rhc

deposits held by the respondent without offering possession. .fhc

complainant has been requesting the respondent timc and agai, [,
reschedule the payment after necessary calculations. 'l'he cornplainarrr.

reiterated the same and replied to the said impugned letter vide e-nrail

dated 08.04.2024.

xlv. That the complainant has got the calculation made as per the proccdurc.

The said calculations would show that the complaina.t is entitlr.cl ro

Page 7 oi 20



HARER*
GURUGRAM F;d";*,4*YN; )

refund of amount approx. Rs.10 Lacs apart from interest. As such, the

complainant is liling the present complaint for nccessary relic'[.

XV. That as such the complainant seeks the indulgence ol the Authority to

direct the respondent to reschedule the payment plan after calculating

the interest part on the deposits held by the respondent from the date of

its deposits till the delivery of possession along with damages apart from

the cost for the delay of the project as the complainant could not use thc

apartment and other reliefs as prayed for.

C.

4.

Relief sought by the complainant:

'l'he complainant has sought following relief(sJ.

I. Direct the respondent to handover the possession ol thc unit.

ll. Direct the respondent to pay interest for every mon[lt ol delay at tltc

rate of interest of 24o/o from the date of payments till the date ol

possession of the unit.

5. 0n the date ofhearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to

scction i1[a) [a) ofthe act to plead guilty or not to plead guilty.

6. 'l'hc respondent/promoter put in appearance through iLs Advocatc ;rnri

rra rked attendance on 02.07 .202 4, 17 .09.202 4 and 08. 1 0.2 0 2 4 rcspcclrvc ly.

Dcspite specific directions, it failed to comply with the ordcrs ol l-he

Authority. lt shows that the respondent was intentionally delaying thc

procedure of the court by avoiding filing of r,vrittcn reply.'l'herciorc, in vtc",v

of above, vide order dated 1,7.09.2024, thc defencc of thc respondcnI n,as

stluck off. However, in view of justice, an opportunity is granted to thc

partics to file written submissions.

1'he complainant and respondent have [ilcd thc written subnrissions on

19.09.2024 and 24.10.2024 respcctively which arc takcn on rc'cord atrii hrts

Pagc B ot 2()
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bccn considered by the Authorify while adjudicating upon the rclicf'sought

bl rhc conrplainant.

D. Written submission on behalf of respondent

a. That the complainant, vide booking application apptied Lo thc

respondent for allotment of the ur.rit in thc project and resp<_rnclcnt

allotted respect.ive unit against the allottcss to the complainant.. 'l'hc

complainant reltresented to the respondent that they shall remit cvcry

instalment on time as per the payment schedule given in the alfordablc

housing policy, 2013.

b. That the project falls under affordable housing scheme and accorclinglv

Alfordable Housing Policy 2013, was lramcd h1, the Ilaryana

Governmcnt, Town and Country Planning Departntcnl'undcr scctior.r 9i\

of thc Flaryana Development and Regulation of Urban Areas Act, 1975.

The policy itself is very clear that the buyers are under obligation to nrake

the payment as per the payment schedule without any dcfault within 36

nronths from the date of 'commencelncnt of project' and the possessiorr

has to be handover to the buyer by the developer within 4 years from the

date of the commencement of the projcct. [n simple words, the prolcct

has to be completed from the funds of the buyer's only aud if thc buycr''s

defaulted in making timely payment.'lhe respondent herein, infused its

own funds and also sourced from the market on verv high ratc of intcrcst

and is bound to pay burdens of Ioan repavmct.l[ along with inLcrcst. i\s

such thc complainant himself is trying to gct benefitcd from his rx,r,rr

wrongs, which is not only unethical but also bad in law.'l'hereforc, thc

cornplaint filed by the complainant hcrein is liable to bc dismissed

That as per clause 4.1 of the BIIA, the cluc datc olpossessiort r^ras sublccl.

to the allottce having complied with all the terms and conditioirs oI t]re

agreement. Being a contractual relationship, reciprocal promises alc

Page 9 ol 20



#HAREU]
#" eunuennvr

bound to be maintained. The rights and obligations of allottees as well as

the builder are completely and entirely deterrnined by the covcnants

incorporated in the agreement which continues to be binding upon the

parties thereto with full force and effect. As per clause 4.1 of tlr c
agreement the respondent endeavored to olfer possession within ;r

period of 4 years from the date ol obtaining ol all governntcnI sil]ctrons

and permissions including environment clearance, whichevcr is latcr.

The possession clause of the agreement is at par with the clausc 1 (iv) ol

thc Aflordable Ilousing Policy 2013.

d. That the rcspondent was faced with ccrtain force majcurc cvcnts

including but not limited to non-availability of raw material duc to

various orders of flon'ble Punjab & Ilaryana High Court arrd National

Green 'l'ribunal thereby regulating the mining activities, brick kilns,

authorities

restrictions

continued

regulation of the construction and development activities by the ;udicial

NCR on account of the environmental conditrons,

usage of water, etc. These ordcrs tn fact inter-aii;r

the year 2018. Similar ordcrs staying the nrining

operations were also passed by the Hon'ble l{igh Court of Punjab &

Ilaryana and the National Green Tribunal in I)unjab and L.lL[ar.Pr.aclcsh,rs

well. l'he stopping of mining activity not only made procurement oI

nraterial difficult but also raised the priccs olsand lgravel exponentially.

It was almost for 2 years that thc scarcity as detailed aforesaid contintrcci,

despite which, all efflorts were nradc and matcrials werc DrocLlrcd at 3-.1

times the rate and the construction of the project continucd withouL

shifting any extra burden to the customer. The dcveloprncnt illd
implementation of the said project havc bccn hindcrcd on accoLlnt ol

several o rd e rs/directions passed by vario us autho rities/ foru ms/co u rts.

in

on

till

Complaint No. 1488-2024 
I
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c. That as per license condition developer are rcquired to complete thcsc

projects within a span of 4 years lrom the datc of issu:rncc i.t f'

environmental clearance since they fall in thc catcgory oi spcciai l-irtrt

bound project under section 78 of 'l'he Haryana Development and

Regulation of Urban Area Act 1975, it is needlcss to mention that for a

normal group housing project there is no such condition applicd hcncc rt

is required that 4 years prescribed period for completion of co n struc[io rr

ofproject shall be hindrance free and ifany prohibitory ordcr is passcd

lly competent authority Iike National Grccn'lribunal 0r llon'blc

Suprentc Court, then the same period shall be excludcd iront the 4 ycars

or moratorium shall be given in respect" of that pcriod a lso. '['hcrcf orr., il

is safely concluded that the said delay ol 422 days in the seamlcss

execution of the proiect was due to genuinc lorcc majcurc clrcunrstilnccs

and outbreak of COVID pandemic situation, thc said pcriod shall not bc

added while computing the delay. Thus, from the facts indicated above

and documents appended, it is comprehensively cstablishcd that l
perlod of 422 days was consumed on account of circunrstanccs bcyond

the power and control of the respondent, owing to the passing of

aforesaid orders by the statutory authoritics. All thc circurlstanctts

stated hercinahove come within the mcaning of force nrajeure rn tcrnrs

with the ag,reenrent.

That the project is complete from all aspects but is unablc to clclivcr

possession and as such respondent has applied [or occupation ccrtiircittr,

on08.72.2023 and has also fulfilled all thc requirements for sourcing thc

same. Once an application for grant of occupation certificate is subnrrU-ecl

for approval in the office of thc conccrned stiitutory authority',

respondent ceases to have any control ovcr the samc. 'l'hc grant o{'

sanction of the occupation certificate is thc prcrogative of thc conccrnc'd

Cornplaint 7488-20',l4
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statutory authority over which the respondent cannot exercise any

influence. No fault or lapse can be attributed to the respondent in the

facts and circumstances of the case. Therefore, the time period utilized
by the statutory authority to grant occupation certificate to thc

respondent is necessarily required to be excluded from computation of
thc time period utilized for implementation ancl dcvelopment of r-hc

project.

That the complainant has been allotted u,it under the Affordablc

Ilousing Policy, 2073 which clearly sripulated rhc paymcnr ol
consideration of the unit in six equal installnrents. 'l'he. conrplain;rnt is

Iiablc to make the payment of the installmeuts as per the (ioverrnrcnl

Policy under which the unit is allotted. At the time of applicarion the

complainant was aware about the duty ro make tirnely paynrcnt or-thc

installments. The clause 5 [iiiJ B of the policy is mentionecl in this r.cgar.cl

and completely mentioned in reply filed by respondcnt.

That in compliance of the provision of clause 5(iiiJ of thc Affordablc

Ilousing Policy 2013 and by thc provision of thc Act, 201(r tlrc
respondent issued multiple reminders & requests to the conrplainant to

nrake the outstanding payment within 15 days failing rvhich as pcr.thc

policy and the clause 3.7 of the BtsA. Sincc no payment was paicl dcspitc

thc issuance of a final reminder letter to makc the outstanding paynrcnt

the allotted unit ofthe complainant has already been cancelled and about

this, a requisite public notice was publishecl in the Hincii ncwspapcr o,
06.04.2024.

All the other averments made in the complaint were denicd in toto.

Copies of all the relevant documents have been fited and placcd on lhc

rccord.'fhcir authenticity is not in disputc. llcnce, Lhc complairrt cnn bc

otr'

h.

I

1
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F. Finding on objections raised by the respondent.

F.l Obiection regarding force maieure conditions:

It is contended or.r behalf of responclent/builder that cluc. ro vanor-ls

circumstances beyond its conl-rol, it could nol spced up the construction ol

the project, resultir-rg in its delay such as various orders passed by NG'l'

IIon'ble Supreme Court. All the pleas advanccd in this regard are devoid of

rncri[. The passing of various orders to control pollr-rtion in thc N(JR rcgion

duling the month of November is an annual fcaturc and thc respo.dcnt

should have taken the same into consideration before fixing rhe duc datc.

Sinrilarly, the various orders passed by other Authoritics cannot bc takcn as

an excusc for delay.

It is observed that the respondent was liablc to complete the constructron ot'

tho projcct and the possession of the said unit was t.o bc hanclcd ovcr. bv

16.09.2020 and is claiming benefit of lockclown anrid covicl-19. In vicrv o['

rrotification no.9l3-2020 dated 26.05.2020, the Authority has allowcd si.x

months relaxation due to covid-19 and thus with same relaxation, even iIduc

datc for this projcct is considered as16.09.2020 + 6 months, posscssion rr,,as

to bc handed over by 16.03.2021, but the respondent has failed to handover

possession even within this extended period. Moreover, the occupation

r:ultificate/part 0c is not yet obtained by the rcspondent lrom thc con) pL.tc n I

Aul"hority.

G Findings on the relief sought by the complainant.
G. I Direct the respondent to handover the possession of the unit.

10. 1'lrc complainant booked a flat in the project named as "sixty-Thrcc Goll

Drive" and paid Rs. 22,77,720/- on different dates against the total sale

consideration of Rs. 25,00,790/-. Buyer's agreement was not executecl

Complaint N o. 1-488-2024

decided based on these undisputed documents and submission nrade bv

the parties.

B.

9.
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1L.

12.

between the parties only an allotment letter was issued by the respondent

to the complainant on 11,.01,.201,6. The contention of the complainant is that

there has been an inordinate delay in the construction ofthe proiect and that

the construction is very slow paced.

During proceedings dated02.07.2024,in exercising the power under section

36 of the Act, 2016, the respondent was rcstrained from cancelling thc

subject unit and is further directed not to crca[c any third-party rights till

thc next date ofhearing.

Upon perusal of written submissions made by the complainant, it has becn

found that allotment of subject unit was cancelled by thc respondcnt on

22.04.2024 due to non-payment. The foremost question which arises beforc

the Authority for the purpose of adjudication is that "whethcr the said

cancellation is a valid or not"?

l.hc Authority notes that the complainant has paid approx. 85% of thc salc

cor.rsideration, and the respondent was required to hand over the projcct by

16.09.2020 under the Affordable Housing Policy, 2011'1, excluding the C0VII)-

19 grace period. Even with a six-month grace period in lieu of Covid-19

pandemic upto 16.0.3.2021, the respondent failed to complete the pro;cct.

More than three years later, the project remains incomplete and thc

rcspondent has not obtained the occupation certificate from thc compctcnt

Authority. The interest accrued during the delay period signilicantly rccluccs

the amount payable by the complainant. Upon adjustment of this intcrcst,

thc respondent would, in fact be liable to pay the complainant. Despitc this,

thc respondent chose to cancel the unit on grounds of non-payment, rvhile

neglecting its own obligations. Such actions by the respondent displays bad

faith, as it failed to adjust the delay period interest. Further, the Authority

observes that the complainant has paid approximately B5o/o of the salc

consideration but till date the buyers' agreement is not executed between

13.
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the parties. This constitutes a clear violation ofsection 13 of the Act,2016.

Moreover, the Authority observes that the promoter undertook bulk

cancellation in this project in one go even when it had failed to adhere to

timeline for handing over of possession and the license of the promoter

stood lapsed. In light of these findings, the cancellation of the allotment on
'22.04.2024 is deemed invalid and is hereby quashed as issued in bad faith.

14. In the prescnt. complaint, the complainant(sJ intend to continuc with thc

proiect and are seeking possession of the subject unit and clelay posscssion

charges as provided under the provisions of section 18(1) ol'the Act which

rc;rd s as undcr:

"Section 18: - I?eturn of amount ond compensotton
1B(1). If the promoterfqils to compleLe or is unable to 11ive possessiLtn
of an opartment, plot, or building,.-

Provided thot where on allottee tlocs nol intend to withtlruw lront
the project. he shall be poid, by the promoLer, interestfor every monLh
of clelay, till the handing over ofthe possession, at such rote as moy
be prescribed."

15. l'he project was to be developed under the Affordable flousing policy, 20113,

which clcarly mandates that the project must be delivered within four vr-.ars

lrom the date of approval of the building plan or cnvironmental clear-rnce,

whichever is later. However, the respondent has chosen to disregard the

policy provision and has instead opted to reiterate its own sclf-scrving, prc-

set possession clau se.

-16. while drafting such unfair clause, the respondent has openly exploitccl its

dominant position, effectively leaving the allottee with no choice but to
accept and sign the clocument.'l'his conduct by thc respondcnt dcnronstrart:s

its blatant disregard for the allottee's rights and its prioritization ol.its own

unlair advantage over the allottee's lawful entitlcnrents. It should bc clraf tcd

in the simple and unambiguous Ianguagc which may be unclcrstor.rri bv r

comrnon man with an ordinary educational background. It shouk.l contain a
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provision with regard to stipulated time of delivery of possession o[' the

apartment, plot or building, as the case may be and the rights of thc

buyer/allottees in case of delay in possession of the unit.

17. Admissibility of delay possession charges at prescribed rate of interest:

1.he complainant is seeking delay possession charges. Proviso to section 1ti

provides that where an allottee does not intend to withdraw from thc

project, he shall be paid, by the promoter, interest for every month of delay,

till the handing over ofpossession, at such rate as may be prescribed and rt

has been prescribed under rule 15 ofthe rules. Rule 15 has been reproduccd

as under:

"Rule 15. Prescrihed rate of interest- lProviso to section 12, section
78 ond sub-section (4) ond subsection (7) of section 191
lror the purpose of proviso to section 1 2; sectiort 18; ond sub-seclions (4 )
ond (7 ) of section 19, the "interest at the rate prescribed" sh o lt be the Sto te
Bonk of lndia highest morginol cost of lending rate +2a/a.:

Provided thot in cose the State tsank of lndia marginal cosL ol'lendin.cl rate
(MCLR) is not in use, it shall he reploced by such benchntork lending rotes
which the State Bqnk of Indio may fx fronl timc to time for lendina Lo Lha
general public."

18. l'hc legislature in its wisdom in the subordinate legislation unclcr the

pnrvision of l{ule 15 of the Rules, ibid, has dctermined thc prescribed ratc ol'

intcrest. Thc rate ol'interest so determined by thc legislaturc, is rcasorraltlc

and if the said rule is followed to award the interest, it will ensure unifornt

practice in all the cases.

19. Consequently, as per website of the State llank ol"lndia i.e.,

the marginal cost of lending rate (in short, MCLR) as on date i.e., 19.71.2024

is 9. i 0%. Accordingly, the prescribed rate of interest will be marginal cost ol

lerrding rate +2o/o i.e., 11.10%.

20. 'l'hc definition of term 'interest' as defined undcr section 2(z.a) of thc Act

provides that the rate of interest chargeable from the allottcc by thc

l)r'omotcr, in case of default, shall be equal to the rate of interest which thc
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promoter shall be liable to pay the allottee, in case of default.'l'he rclevant

scction is reproduced below:

"(zo) "interest" means the rates of inLerest payable by the prontoter
or the alloitee, as the case moy be.
Explonotion. 

-1,-or 
the purpose of this cktuse--

the rate of interest chargeable t'rom the ollottee by the promoLer, in
case of defoult, sholl be equal to the roLe of interest which the
prontoter sholl be liable to poy the ctlloLtee, in tose of defuLtlL;
the interest payoble by Lhe prontoter to Ihe allottee shctll be lront
the dote tlte promoter received Lhe onrcunt or ony part thereof Litt
the dote lhe omount or port thereof ond interest thereon is
refunded, ond the interest payoble by the olloltee to the promoter
sholl be fi'om the dote the allottee dcfoults in poyment to Lhe
promoter Lill the date it is paid."

21. 'l'hcrefore, interest on the delay payments from thc complainant shall bc

charged at the prescribed rate i.e., 11.10 % by the respondent/promoter

which is the same as is being granted to them in case of delayed possessiou

charges.

22. on consideration of the documents available on record and submissrons

rnade regarding contravention of provisions of the Act, the Authority is

salislicd that the respondent is in contravcntion of thc Scction 1 1 (a )[aJ ol'

thc Act by not handing over possession by the duc date as pcr thc allotmcnt

lctter. The possession of the subject apartmcnt was to be dclivcred with in 4

ycars from the date of commencement of pro;ect (as per clause I (it,) ol

Affordable Housing Policy, 2013, all such projects shall be required Lo be

necessarily completed within 4 years from the approval of burlding plans or

11ront of environmental clearance, whichever is later. 'l'his cloLe sholl bt:

relerred to as the "date of commencement of project" for the purpose oj tltis
policy), In the present case, the date of approval of building plans is

10.03.2015, and the date of environment clearance is 16.09.2016. l'hc clue

datc of handing over of possessior.r is reckoncd lrom thc datc oIenvirorrnrcnI

clcarance being latcr. Therefore, the due datc of handing over of posscssion

corncs out to bc I 6.09.2020. Further as per HARERA notification no. 9/3-

Complaint No. 1488-2024 
]
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2020 dqted 26.05.2020, an extension of 6 months is granted lor Lhe prolccts

lraving completion date on or after 25.03.2020. The complction datc of thc

ali;,resaid project in which the subject unit rs being allott.ecl Lo thc

complainant is 76.09.2020 i.e., after 25.03.2020. 'fherefore, an exrension of

6 rnonths is to be given over and above the due date ol handing over

l.rosscssion in view of notification no. 9/3-2020 dated 26.05.2020, on

account offorce maleure conditions due to outbreak ofCovid-19. As such tlie

due clate for handing over of possession comcs out to be 16.03.2021 .

23. It is the failurc of the promoter to fulfil its ob)igations and rcsponsibilitics.rs

per the allotment letter to hand over the possession within the stipulatcd

period. Accordingly, the non-compliance of the mandate containecl in Scction

t 1 [+)(a] read with Section 18(11 of the Act on thc part of the rcspondenr is

csLablished. As such the complainant is entitled to delay possession chargr:s

at rate of the presr:ribed interest @ 7'1.70o/o p.a. w.e.f. 16.03.2021 till thc

actual handing over ofpossession or valid offer of possession plus 2 months,

whichcvcr is carlier as per provisions ol Section I8(1) of thc Act rc.rd ,,r,irlr

Rule 15 oi the Ilules, ibid.

24. As pcr Section 17(1) of the Act of 2076, the rcspondent is obligatcd to

handover physical possession of the subject unit to thc complainarrt.

Thcreforc, the respondent shall handovcr the possession of t.he allottcd unit-

as per specification of the buyer's agreement entered into betwecn thc

parties, after receiving 0ccupation Certificate from the contpetent authority.

F'. Dilections of the authority

25. Hence, the authority hereby passes this order and issr,rcs thc following

directions under section 37 of the Act to cnsurc compliancc of obllgations

cast upon the promoter as per the function cntrusted to thc authority irndcr

section 34(l):
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i. The cancellation letter issued by the respondent to the complainant is

hereby ordered to be set-aside with a direction for reinstate of thc

subject unit and issue a fresh statement of account as per builder

buyer's agreement with prescribed rate of interest i.e., 11,10% p.a. on

the outstanding amount towards complainant/allottee as prescribcd

u.

runder rulc 15 of the rules.

'fhe respondent is directed to pay intcrcst to cach ofthe complaina n t(s)

agair.rst the paid-up amount at the prescribed rate of interest i.e.1 1 .1 0 %

p.a. for every month of delay from the due datc of posscssion

16.03.2021tillvalid offer of possession plus two ntonths altcr obtaining

occupation certificate from the competcnt Authority or actual handing

over of possession, whichever is earlier as pcr proviso to section 1B[ 1 )

of thc Act rcad with rule 15 of the rules.

'fhe respondent is directed to handovcr thc posscssion ol thc allottcr-t

unit within 30 days after obtaining occupation ccrtificatc Ironr

competent Authority. The complainant w,r.t. obligation conferred upon

them under serction 19[10) of the Act, 2016, shall take rhe physical

possession of the subject unit, within a period of two months ol the

0ccupancy Certificate.

'lhe arrears ofsuch interest accrued frorn due date of possession of t:ar:lt

case till the date of this order by the authority shall be paid by thc

promoter to the allottee within a period ol 90 days from date ol this

order and interest for every month of dclay shall bc paid b'y tho

promoter to allottee(s) before 10th of the subscqucnt rnonth as pcr nrlc

16(2) ofthe rules.

v. 'fhe complainant is directed to pay outstanding dues, if any, alter

adjustment of interest for the delaycd per.iod,
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vi. lhe rate of interest chargeable from thc allottec by the pronrotcr, rrr

casc oIdcfault shall be charged at the prcscribcd ratc i.c., 1 1.I 0%r by rhe

rcspondent/promoter which is the sirnre rate of interost which the

promoter shall be liable to pay the allottce, in case of cleiault i.c., thc

clelayed possession charges as per section 2(za) of thc Act. Iiurr-lrcr n,
interest shall bc charged from cornpl:rinan t-a lloftee ior delay ir'anv
between 6 months Covid period from 01.03.20 20 to 01..09.2020.

vii. Thc respondent shall not charge anything from the complainant whit:h

is not the part of the buyer's agreemeut-.

Cornplarnt stands disposed of.

Irilc be consigned to registry.

),1 _-=- ,
(Vijay Kumar Goyal)

Member

Chairnran
Ilaryana Real Estate Regulatory Authority, Gurugram

19.I1.2024

Page 20 ol 20


