___________ Complaint No. 1353 of

&5 GURUGRAM 2023 & 2 others

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
| Date of Decision: | 22.11.2024 |
NAME OF THE PERFECT BUILDWELL PRIVATE LIMITED |
BUILDER
PROJECT NAME “ZARA AAVAAS”
S Case No. Case title APPEARANCE
No.
1.| CR/1353/2023 Vikash Tiwari Shri Saurabh Sachdeva
P § 41 (Advocate)
Perfect Bul!gwg&,?rlvate Limited Ms. Ankur Berr‘y
NPT (Advocate)
2. CR/1354/2023 it S_hnéekaﬁ; Upadhay Shri Saurabh Sachdeva
_ C VS (Advocate)
Perfect Buildwell Private Limited Ms. Ankur Berry
' (Advocate)
3./ CR/1651/2023 Mukesh Sharma and Manisha Shri Saurabh Sachdeva
Sharma (Advocate)
L V/S Ms. Ankur Berry
Perfect Buildwell Private Limited (Advocate) |
CORAM:
Shri Vijay Kumar Goyal Member

ORDER

1. This order shall disprose of all ti;e complaints titled as above filed before

this authority under Section 31 of the Real Estate (Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

the Rules) for violation of section 11(4) (a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules

and regulations made there under or to the allottee as per the agreement

for sale executed inter se.
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The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Zara Aavaas” (Affordable Group Housing Colony) being
developed by the same respondent/promoter i.e., M /s Perfect Buildwell
Private Limited. The terms and conditions of the buyer’s agreements,
fulcrum of the issues involved in all these cases pertains to failure on the
part of the promoter to deliver timely possession of the units in question,
seeking delay possession charges.along with interest and other,

The details of the complaints, re %g}fég%tatus, unit no., date of agreement,
possession clause, due date oﬁﬁgﬁgﬁsmn total sale consideration, total

paid amount and reliefgsgughp ér'ggiyergi}l the table below:

Project Name and _.Pgrféd Build\}lq‘e_lllfg_f;i;mpfl;imi_ted at “Zara Aavaas” situated
Location : ~ inSector- 104, Gurugram.
Project Area ] 5.00.Acres
DTCP License No. | 12 0f 2014 dated 10.06.2014 valid upto 09.12.2019
RERA Registered : Registered
Vide registration no.452.0f 2017 dated 28.08.2017

~Valid upto 31.12.2019
Possession Clause: - :
3. Possession "
21 &

“Unless a longer period is'permitted by.the DGTCP or in the policy and subject to
the force majeure circumstance as.stated-in clause 16 hereof, intervention of
statutory authorities, receipt of ocbup{;jﬁon certificate and timely compliance by
the apartment buyer(s) of all his/her/their obligations, formalities and
documentation as prescribed by the developer from time to time and not being in
default under any part of this agreement, including but not limited to timely
payment of installments of the total cost and other charge as per the payment
plan, stamp duty and registration charges, the developer proposes to offer
possession of the said apartment to the apartment buyer(s) within 4 (four)

years from the date of approval of building plans or grant of environment
clearance, whichever is later.......”

Date of approval of building plans: - 08.12.2014.

-
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Date of environment clearance: - 09.03.2015, N

Due date of possession: - 09.03.2019
(Note: Due date to be calculated 4 years from the date of
environment clearance i.e.09.03.2015, being later)

Occupation certificate: - 04.12.2019.

Sr. Complaint no. /| Unit no. | Date of | Status of | Total sale
No. Title/ Date of Filing | and area builder buyer | Possession consideration and
/ Reply agreement amount paid
1. CR/1353/2023 03, 8th 01.12.2015 Due date of TSC: -
floor, possession: Rs. 23,20,500/-
Vikash Tiwari Tower-3 (page 30 of 09.03.2019 | (As per clause 2.1 of
V/S complaint) BBA on page no. 34
Perfect Buildwell OFP: of the complaint)
Private Limited 07.12.2019
(page 26 of AP: -
DOF reply) Rs. 24,54,182/-
18.04.2023 (page no. 23 of the
PH: complaint)
Reply 08.03.2020
12.09.2023 (page 56 of
“| complaint)
dod i = N ! A
2. | CR/1354/2023" 101.12.2015, | Due date of TSC: -
= 5 U, | Yl possession: Rs. 12,36,500/-
Shreekant Upadhay %age.}BS of | 1209.03.2019 | (Asper clause 2.1 of
V/is i i mplﬁfn@ B BBA on page no. 37
Perfect Buildwell, || ~30 0 UST o of the complaint)
Private Limited =~ | (( , " F 107.12.2019
L % b It Fds / (page 31 of AP: -
DOF W i complaint) Rs. 15,86,890/-
18.04.2023 | W\ 4 (page no. 10 of the
g re L 3" o
oy RE=OY 7 PH: complaint)
Reply - 10.02.2020
12.092023 ¥ 2 w Ty T { (page 32 of
. | [pag }i }:____!: - complaint)
3. CR/1651/2023™ || 103;14* | [""18/082016 || Due dateof TSC: -
1| | figor 21 ¢ /4 || /possession: Rs.23,20,500/-
Mukesh Sharmaand |+ “(page33of ' |* 09.03.2019 | (As per clause 2.1 of
Manisha Sharma complaint) BBA on page no. 39
V/S OFP: of the complaint)
Perfect Buildwell 13.07.2020
Private Limited (page 04 of AP: -
reply) Rs.24,14,048/-
DOF (As per SOA on page
25.04.2023 PH: no. 66 of the
13.07.2020 complaint)
Reply (page 64 of
12.09.2023 (page 37 of complaint)
complaint)

The complainants in the above complaint(s) have sought the following reliefs:
. Direct the respondent to pay delayed possession charges at the prescribed interest per
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annum from the due date of possession i.e., 09.03.2019 till physical possession.

2. Restrain the respondent from charging of maintenance charges and deducting charges
from pre-paid electricity meter of the complainant.

3. Direct the respondent to execute and register a conveyance deed of the apartment in
favour of complainant as per the provision of section 17 of the Act, 2016.

Note: In the table referred above, certain abbreviations have been used. They
are elaborated as follows:

Abbreviation Full form

DOF Date of filing complaint

TSC Total Sale consideration

AP Amount paid by the allottee(s)
OFP Offer of possession

PH Physical Handover. ..

cD Conveyance.___[_)_é?dff#%. ;)

&MW”%
The aforesaid complaints were filed against the promoter on account of
e aparrmén@-hy yég Eisz‘%ggem“ént and allotment letter against

N iy o 3 &
ofttherrespondent/builder and for not

the allotment of units inthe pxgje

handing over thgf.'pdssessidn' by :.t_:he duég date, seeking award of
possession along with delaj'réod ﬁegseiésic:m charges.

[t has been decided fo treat the said éor&plg’hjﬁ;_ﬁs an application for non-
compliance of statg'tgry%,pbligatioﬁs__,,.ﬁh_- the part of the promoter/
respondent in termsof”s*etnoné:étf)’ 0f"the Act which mandates the
authority to ensure cgmphagc mof ,the obligations cast upon the
promoters, the aﬂotgeeijand“ih ___Iﬁeal?é";‘taté;agents under the Act, the
rules and the regulations made thereunder,

The facts of all the complaints ﬁ]e"d"Ey the complainant(s)/allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/1353/2023 titled as Vikash Tiwari V/S Perfect Buildwell Private
Limited are being taken into consideration for determining the rights of
the allottee(s) qua delayed possession charges along with interest and
others.

Unit and project related details
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7. The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

S.N. | Particulars Details

1. | Name of the project Zara Aavaas, Sector 104, Dwarka
Expressway, Gurugram.

2. | Nature of project Affordable Group Housing Colony

3. | Project area 5 acres

4. | DTCP license no.

12.0f 2014 issued on 10.06.2014 valid up

{1009:12:2019
5. | Name of licensee | M/s Pérfect Buildwell Pvt. Ltd.
6. |RERA Registered/ not-|{ Registered vide no. 152 of 2017 dated
registered Pt ‘FZ%:QB 2041 pto 31.12.2019
7. |Allotmentletter /- 7] zﬁ.mzms
,?‘ S S ""L{pa“gﬁﬁﬁ oﬁcdmplamt)
8. | Apartmentno, = /' "03, Floor 08, tower 03
[ | (page 1ofco,mﬁlamt)
9. |Areaadmeasuring 569 sﬁ fﬁ (tarpethrea] 89 sq. ft. (balcony
'.‘%j@ area]{
10. | Date of apartmerft Bn@r 0
agreement B
11. |Date of environmental
clearance | = f__
12. | Date of approval b '},: 108.12.2014% .
plans - | , [aspar pl;olecbdetalls]
13. | Possession clause’ | | | < | 3.'Possession 3(1) Unless a longer period

is permitted by the DGTCP or in the policy
and subject to the force majeure
circumstances as stated in clause 16
hereof, intervention  of statutory
authorities,  receipt of  occupation
certificate and timely compliance by the
Apartment Buyer(s) of all his/her/their
obligations, formalities and documentation
as prescribed by the Developer from time
to time and not being in default under any
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part of this Agreement, including but not
limited to timely payment of installments
of the total cost and other charges as per
the payment plan, stamp duty and
registration charges, the Developer
proposes to offer possession of the Said
Apartment to the Apartment Buyer(s)
within 4(four) years from the date of
approval of building plans or grant of
environment clearance, whichever is

later.
“(Emphasis supplied)
14. | Due date of possession “{09.03.2019

| environment clearance being later)
15. | Total sale consideration" 455723,‘?0;45&0/ (as per Clause 2.1 of BBA
/0 7| onpage34 of complaint)
16. | Paid up amount :i’?' o R§24§S‘4,182/—
2/ T5E58 o phhiny
17. | Occupation certificate 04122019 © =
L1 |(pageZ26 of teply)

18. | Offer of possesj"‘si%n:’?- 0712&019 5

19. | Possession certificate, - 932;@2072’6 7
dated . I'i(page56/0f complaint)

B. Facts of the complaint: = = = ; k

8. The complainant ﬁasgr'riédé"the fo1loi‘v”1ng submissions in the complaint:

I The complainant, Mr. Vikas Kuggar Tiwari ‘are peace loving and law-
abiding citizen of India, who nurtured hitherto an un-realized dream of
having his own house in upcoming societies with all facilities and
standards, situated around serene and peaceful environment.

Il The grievances of the complainant is related to breach of contract, false
promises, gross unfair trade practices and deficiency in the services
committed by the respondent, Perfect Buildwell Private Limited in

“/ regard to apartment no. 3, 8t floor, tower-3 admeasuring 569 sq. ft.
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carpet area and 89 sq. ft. balcony area in the project ‘Zara Aavaas’ at
sector-104, Gurugram bought by the complainant, paying his hard-
earned money.

That the respondent and its associate company is in the possession of
the land measuring approximately 5 acres situated in revenue estate of
sector-104, Gurugram. The department of Town and Country Planning,
Haryana (DTCP) has granted a license no. 12 of 2014 dated 10.06.2014
for construction and developmgan affordable group housing colony as

per the Affordable Group Hm:;s"w ; policy, 2013.
4,54 182 /- till 2018 which is 100%

tn h. t.buﬁbe respondent gave the actual

That the complainant has p
amount in regard to salgha al
physical possessmn of the ap ‘ent;ﬁter \a delay of more than one
year despite recew%ing all payments The respondent has failed to
perform his part ef’ obhgatlons rlghtfu],]y and legally, by not giving delay
possession charges of the apartnient baokad by the complainant till
date. The date of offer of pos%ssion Wwas 09.03.2019 as per the
Affordable Group Hous"tng;_»P@hq; mﬁbut the respondent handover
actual physical possessxon o‘ﬁ'ﬂm 2020 .

At present stageétt;ea, o;' tgpte&ds that though the lawful,

A4

rightful and Iegltunate possesswn of his apartment is handed over to

him but delayed poSseSsmn char‘ées‘at the prescribed rate as per the
Act, 2016 is not given to him. It is pertinent to mention here that the
respondent is charging maintenance charges of Rs.3 /- per sq. ft. which
is totally illegal and in violation of Affordable Housing Policy, 2013
which are liable to be refunded to the complainant. The complainant

has lost faith in the respondent, but he has faith and believes that

Page 7 of 19



H————_ARERA Complaint No. 1353 of
&5 GURUGRAM 2023 & 2 others

through the Hon'ble Authority his rights will be protected and ensured.

Hence, the present complaint is filed.
C. Relief sought by the complainant:
9. The complainant has sought following relief(s):

i Direct the respondent to pay delayed possession charges at the
prescribed interest per annum from the due date of possession i.e.,
09.03.2019 to 08.03.2020.

ii. Restrain the respondent frox:m chargmg of maintenance charges and
deducting maintenance chagesffrom pre-paid electricity meter of
the complainant. *%;Eg%ﬁ |

iii. Direct the respondant to_exb%ﬁtemandtreglster a conveyance deed of
the apartment Jn favou; @f“,‘,_omk‘iafﬁ’ant as per the provision of
section 17 ofthe Act 2016 ﬂ A

10.0n the date . Qf hearing, the @Uthq“ﬁt@r explained to the
respondent/pron’ioter about the comltravenﬁons as alleged to have been
committed in re]atlon to‘sectwnﬁ ga) of the Act to plead guilty or not
to plead guilty. N\ r ey EGY

D. Reply by the respondent m——

11. The respondent h%s contested ‘e %‘mé}aﬁlt omthe following grounds:

a. That at the very outset itis subml,tted that thepresent complaint is not
maintainable or-tenable in’ the’ eyes “of law. The complainant has
misdirected themselves in filing the above captioned complaint before
the Authority as the subject matter of the claim does not fall within the
jurisdiction of the Authority.

b. That the present complaint has been filed against the Affordable Group
Housing project namely, Zara Aavaas which comprises of 19

towers/residential blocks on 5 acres. The project has been developed
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in phased manner and the current complainant comprises of allottee of
phase 1 of the project. Phase 1 of the project was completed under the
License No. 12 of 2014 dated 09.06.2019 renewed vide Memo No. LC-
3048/Asstt(AK)/2019/25235 dated 10.10.2019. The building plans
were approved vide Memo No. ZP-1005/SD(BS)/2014/27657 dated
08.12.2014. Further the environmental clearance for construction of
the Affordable Group Housing Colony was received vide Memo No.
SEIAA/HR/2016/280 dated 09-&3 2015

o i

T ; * thereafter was conducted by the

c. That the construction of\

respondent duly app'hed for tl}, SRA
received by’ h" respondent vidé Memo No. HRERA
(Reg.)483 /201,7;«951 dated 28. odzon The RERA registration No. of
the phase I of tl;e‘pr@ect is Regd No 152 Qf‘2917

d. That the respondent hgd apphe ’fo,p"'i:he @ccupatlon Certificate vide
application dated 09*@4 zé"i@“ g_ndb*duly received the Occupation
Certificate from the DTP Gurugﬁx'ﬁ on 04.12.2019. After the receiving
of the Occupamﬁ%erhficateﬁih &oﬁdentoffered the possession in
phased manner-and as per; the Affordable Group Housing Policy, 2013.

e. That after receivmg‘ the 0C déteJ bé 12. 2019 the respondent offered
the possession in phased manner and as per affordable housing policy,
2013. The complainant was directed to take possession of the unit and
to further clear all dues. However, the complainant chose to delay the
matter on one pretext and another. The complainant was duty bound
to take the possession of the residential unit within 2 months of OC

however, complainant delayed the physical taking over without any
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reason. The respondent constantly followed up with the allottees

however, the complainant intentionally delayed taking physical
possession.

f. That the complainant has to adhere by the terms and conditions of the
agreement for the transaction regarding the unit of the complainant. As
per the apartment buyer’s agreement the complainant had to make
payments for electricity connection charges, power backup charges,
piped gas charges, etc vide clause 2.4. Thus, any payments or demands

raised under the heads',,a F °'#flnterest Free Security Deposit),

Chi
At

administration charges, mg;‘ con 'ectlons charges, advance electricity
consumption deposit are wfith{‘ the g,er“ms of the apartment buyer’s

agreement and notiimg glle;; has eyer been demanded from the

complainant. :
g. That no cause oﬁ.actzon arose agaﬁnst the respendent which could have
resulted in ﬂling@ of the present complaiht That the complaint is
frivolous, ill motlvated and! maﬁclous intent and is not

maintainable. It :SWW -su

ubmif I that the complainant has very
strategically and deceltfully ﬁI”e’d”"the present complaint. Thus, on this
ground alone ;»Ihé eomplarﬁt S* lébfe to be dismissed and the
complainant sheuld be penahsed m order to establish precedent to
avoid any malicious l-ltlgatlon lnﬂie Future of similar nature.

h. That the complainant has got no locus standi or cause of action to file
the present complaint. The present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the said Affordable

Group Housing Policy, 2013.
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i. That the complainant is misdirecting the Authority by reading few

clauses of the buyer’s agreement saying that the maintenance of the
project of 5 years will be of the respondent. Clause 7.8 of the buyer’s
agreement specifically states that operational costs like cost of
operation, upgradation, addition and/or replacement of the lifts,
firefighting system, sewage treatment plants, common area lighting,
water supply charges, garbage disposal charges, charges for cleaning

and upkeep of internal pathways, green area, roads, common areas and

drainage system, general wa;;é:-: ‘s dr ward of the said colony/building
TR
' the apartment buyers and the

developer shall not be hable;fo Lé the ;:ame

a,f*“.

etc., shall be borne and‘

,,,,, by tﬁe complainant are fictitious,
baseless, vague, wrong, and created to misrepresent and mislead the
Authority for theréasons stated above That“lt is further submitted that
none of the reliefras prayed for by the complainant are sustainable, in
the eyes of law." Hen{fe, the complarnt is-liable to be dismissed with
imposition of exemplary cost, for wastmg the precious time and efforts
of the Authorlty That the present I(‘:Ac-)mplamt is an utter abuse of the
process of law, %ﬂ&d hehée des% n&‘é tq‘.i)@drsnnssed

12. Copies of all the- relevant ,documents, have been filed and placed on

record. Their authenticity is 'ndt"iﬁ;"'c}iisfiute; Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by the parties.

E. Jurisdiction of the authority:

13.The respondent has raised a preliminary submission/objection the

authority has no jurisdiction to entertain the present complaint. The

objection of the respondent regarding rejection of complaint on ground
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Complaint No. 1353 of

of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.

E.I Territorial jurisdiction

14.As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire

Gurugram district for all purp,oses In the present case, the project in

the present complaint,~ 14 bl
E.Il Sub]ect-matteﬁuﬁsdfc{io {4

@'ﬁ'% .as i

15. Section 11(4)(a) | oﬁth'e Act, 2016 prowdeg that the promoter shall be

responsible to the- aJlottees as peF a?reemeﬁt for sale. Section 1 1(4)(a) is
'
reproduced as hereunder BEEE ‘

Section 11... \ 2 "w_' : i /.C

(4) The promater shall-+ . : \

(a) be responsible for-all ob!:gaﬂans,,.respo@sibmues and functions under the
provisions of this Act or the.rules and_regu lations made thereunder or to the

for sale, ¢ gg the association of allottees, as the

allottees as per the agree ent for
, plots or buildings, as the

case may be, till th ve é all th
case may be, to the all %ﬁg or the con a; f@gthe association of allottees
or the competent aurhomy, as the casejnary be

Section 34-Functions of the Autho )
34(f) of the Act provf'des to ensure corriphdnce of the obligations cast upon the
promoters, the allottees and the real estate agents under this Act and the rules
and regulations made thereunder.

f F

16.So, in view of the provisions of the Act quoted above, the authority has

F.

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a
later stage.

Findings on the relief sought by the complainant(s):
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F.I Direct the respondent to pay delayed possession charges at the

prescribed interest per annum from 09.03.2019 to 08.03.2020.
17.In the present complaint, the complainant have taken the physical

handover of the unit on 08.03.2020 and is seeking delay possession
charges from the due date of possession i.e,, 09.03.2019 to 08.03.2020 as
provided under the proviso to section 18(1) of the Act. Sec. 18(1) proviso
reads as under.

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, — ./, -\ .

Provided that where an allotte s not intend to withdraw from the

project, he shall be paid, by th ‘promoter, interest for every month of delay,

till the handing over of ;ﬁe’bbss%egippi a?,sugh rate as may be prescribed.”
b 08 A (Emphasis supplied)

oD 2B CTEPINL
18.Clause 3.1 of the _b_?ﬁ}_!ge'r’s%@g}:'eﬁgigpntﬁgroyi'des for handing over of

&

possession and isréproduced below;

|

3. Possession = . i

“3(1) Unless a Iongéfpgrigwis pgrmiéretﬁ?ry 4‘!._2-3' ’D;él_‘@"_pr in the policy and subject

to the force majeure circumstances as stated in‘clause 16 hereof; intervention of

statutory authorities, cefewi of occupation “! icate and timely compliance by

the Apartment Buyer(s), of. all ‘his/her ir Jobligations, formalities and
documentation as pres&r{g’e@ byfh?“D o) ogbr m time to time and not being in
default under any part dftbb;s_‘j_-@ gir‘*e.tz t#including but not limited to timely
payment of installments of the .':in:i:n’"'g."«);;gi and _gther:} charges as per the payment
plan, stamp du%gné re @a?gﬁ. c 'e_‘-a.dt?je developer proposes to offer
possession of the Said Apartment to the Apartment Buyer(s) within 4 (four)

Yyears from the date of approval of building plans or grant of environment

clearance, whichever is later..” = = =

' (Emphasis supplied)

19. Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at

such rate as may be prescribed and it has been prescribed under rule 15

of the rules. Rule 15 has been reproduced as under:
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Rule 15. Prescribed rate of interest- [Proviso to section 12, section 18 and
sub-section (4) and subsection (7) of section 19]

(1) For the purpose of proviso to section 12; section 18: and sub-sections (4) and
(7) of section 19, the “interest at the rate prescribed” shall be the State Bank of
India highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India marginal cost of
lending rate (MCLR) is not in use, it shall be replaced by such benchmark
lending rates which the State Bank of India may fix from time to time for
lending to the general public.

20. The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest’ so -determined by the legislature, is
(o .-r«,g:'“‘:-

reasonable and if the said ‘i'u

ﬁﬁ&ved to award the interest, it will

Farie
gty
LA

21. Consequently, as pe;;«ﬁ Wg{hs%\?;e;éq%’jthe%tate Bank of India ie,

https://sbi.co.in, th@gargma]:@@éﬂg rlg%te (in short, MCLR) as on

date i.e, 22112(154§ is 910% i@rdiﬂgﬁﬁ the prescribed rate of
| nding rate +2% ie., 11.10%.

22. The definition of tet%dnterest as cféﬁnedunder section 2(za) of the Act

S AN I LR WA
provides that the rate of.interest &aﬁﬁeaﬁle from the allottee by the

- - - %"‘ﬁ
ensure uniform practice inall't

interest will be ma%gmal qc;iét?pf len :

promoter, in case of d%faglt, sh:{lﬂieﬁ‘eipﬁl to the rate of interest which
the promoter shall be ligble..t%thgna]lotﬁee, in case of default. The

prodiiced Belows |

“(za) "interest" means the rates of interest payable by the promoter or the allottee,
asthecasemay be. J\_J | \ U\ I \/\I\

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the promoter, in case of
default, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, in case of default;

(ii) the interest payable by the promoter to the allottee shall be from the date
the promoter received the amount or any part thereof till the date the
amount or part thereof and interest thereon is refunded, and the interest
payable by the allottee to the promoter shall be from the date the allottee
defaults in payment to the promoter till the date it is paid;”

23. Therefore, interest on the delay payments from the complainant shall be

B
relevant section is%re,

charged at the prescribed rate i.e,, 11.10% by the respondent/ promoter
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which is the same as is being granted to it in case of delayed possession

charges.

24. On consideration of the circumstances, the documents, submissions made

by the parties and based on the findings of the authority regarding
contraventions as per provisions of rule 28, the Authority is satisfied that
the respondent is in contravention of the provisions of the Act. By virtue
of clause 3.1 of the agreement executed between the parties on

01.12.2015 the possession of the sub]ect apartment was to be delivered

within 4 years from the date ﬁggnmon of building plans or receipt of

environmental clearance, wh__ hever 15 later. Therefore, the due date of
handing over possesswn ls 09; (33 Zplggto be calculated 4 years from the

environmental clearance fe. 09r .0 _._“'Efwaeing later The respondent has

failed to handover. possesswn of the sub]ect apartment within prescribed
time. Accordmgl? IL‘ is the, fallure ofﬁthe respohdent/promoter to fulfil its
obligations and respon51billtles as per the agreement to hand over the
possession within the stlpulatedh period The authority is of the
considered view that fhere is de,lay on*cke-part of the respondent to offer
of possession of the allotted unit tﬁ'ﬁxe complalnant as per the terms and
conditions of the hu?er's agreemegr‘dafed 01.12.2015 executed between

the parties.

25. Accordingly, the non-ecompliance-of the mandate contained in section

11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
Le, 09.03.2019 till offer of possession (07.12.2019) after obtaining
occupation certificate plus two months i.e.,, 07.02.2020 or actual taking

over of possession i.e.,, 08.03.2020, whichever is earlier at prescribed rate
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L.e, 11.10 % p.a. as per proviso to section 18(1) of the Act read with rule
15 of the rules.

F.IIDirect the respondent not to charge maintenance charges and deduct

maintenance charges from pre-paid electricity charges.

26. The respondent in the present matter is charging Rs.3/- per sq. ft. under

the head of maintenance charges only. Moreover clause 4(v) of the policy,

2013 talks about maintenance of colony after completion of project:

A commercial component of 4% is being allowed in the project to enable the
coloniser to maintain the colony free-of-cost for a period of five years from the
date of grant of occupatmn certxﬁ.;&te} after which the colony shall stand
transferred to the “association- of . tment owners” constituted under the
Haryana Apartment Ownershfp,“ 't 1983, for maintenance. The coloniser shall not
be allowed to retain the maintenance. of the colony either directly or indirectly
(through any of its agenctes] aﬁ'er}thggnd' of the said five years period. Engaging
any agency for such mai; fenan works sh ({abeat the sole discretion and terms
and conditions ﬁna;fsgd ’byy’rhe ciation, ﬁ&aggrtment owners” constituted
under the Apartment. @wnersh:pﬂcﬁi )83.

.& -

27.As per the order 1ssued by DTCP Haryana v1de clarification no. PF-

27A/2024 /367@ Qated 31:01. 2024 it has been very clearly mentioned
that the utility charges [Whlch ﬁncludes elefctrlaty bill, water bill,
property tax waste: celleﬁtlon charges cntfany repair inside the individual
flat etc.) can be changeﬁ from meiaﬁouees as per consumptions.
Accordingly,  the respondent 'lS dlrected to charge the

A

fg;.ut;hty Chafgelus %@m %ﬁhé corﬂplamants allottees as per

clarification by the Directorate, of —Town and Country Planning, Haryana
vide clarification dated-31. 01 2024

maintenance/use

F.III Direct the respondent to execute and register a conveyance deed of the

apartment in favour of complainant as per the provision of section 17 of
the Act, 2016.

28.The complainant is seeking direction to respondent to execute the

conveyance deed of the apartment in favour of the complainant. The
complainant had taken possession of the allotted unit on 08.03.2020.
Whereas the possession was offer after obtaining of occupation

certificate on 04.12.2019 as per clause of the agreement. the respondent
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shall prepare and execute along with allottee(s) a conveyance deed to
convey the title of the said apartment in favour of the allottee but only
after receiving full payment of total price of the apartment and the
relevant clause of the agreement is reproduced for ready reference: -

8. Execution and registration of conveyance deed:

8.1 The developer, upon completion of construction of the said
apartment and/or after obtaining occupation certificate, shall
transfer the said apartment by executing and registering a
conveyance deed in respect thereof in favour of the apartment
buyer(s), provided that the ;apggr_nent buyer(s) fulfils the entire
obligations as stated in this agreement. The apartment buyer(s)
agrees that no ownersﬁ'iﬁ;’_’ terest, title or control in the said
apartment accrues to the apartment buyer(s) prior to the
registration of the conveyance ﬁg | forthe said apartment.

29.1t is to be further noteﬂ:.thﬁt*se’gﬁ : % ?{Q(A () provides for the obligation
of respondent/ prqm;éfergéo -exgcy_tg@’reglsteﬁed conveyance deed of the
d && # 2 1 g 9

apartment along with the uhdi\'{iﬁgd:__éproi;o%i‘bnate share in common

areas to the association of the allot eé:g».‘gz;g competent authority as the
case may be as privldeg under section }7 of the Act of 2016 and shall get
' % i i F -

i

the conveyance deedd&n‘@a@er obtaini @QE occupation certificate.

30.As far as the relief OMHEr;;nﬁﬁﬂg&ai’é concerned the same can be

% e

e
clearly said to be.igh%sta;}_ltoyii ht.o all@_ttee as per Section 17 (1)

of the Act provide for transfer oftitle a
"Section17: Transferoftitle. | |~

17(1). The promoter shall execute’a registered conveyance deed in
favour of the allottee along with the undivided proportionate title in
the common areas to the association of the allottees or the
competent authority, as the case may be, and hand over the physical
possession of the plot, apartment of building, as the case may be, to
the allottees and the common areas to the association of the
allottees or the competent authority, as the case may be, in a real
estate project, and the other title documents pertaining thereto
within specified period as per sanctioned plans as provided under
the local lows:

Provided that, in the absence of any local low conveyance deed in
favour of the allottee or the association of the allottees or the

A/ Page 17 of 19
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31.

.Hence, the authority’ hei'eh}ﬁ ?S_

competent authority, as the case may be, under this section shall be
carried out by the promoter within three months from date of issue
of occupancy certificate."

As occupation certificate of the unit has been obtained from the

competent authority on 04.12.2019, therefore, there is no reason to
withheld the execution of conveyance deed which can be executed with
respect to the unit. Accordingly, the Authority directs the respondent to

execute the conveyance deed in favour of the complainant after payment

of applicable stamp duty che;rgek and administrative charges up to

%d

Rs.15,000/- as fixed by the:l¢ ocal
from the date of this order. °‘*~f§;

Directions of the Au onty 1YY A '.‘_
._ %ﬂer and issues the following
directions under secfmn 37 0'_ 1;0 ens‘uremomphance of obligations
cast upon the pr.omoter as_per th’d ﬁmctlon entrusted to the authority
under section 34ifj ; ,-: El Ng L

i. The respondeﬁt‘fs airetted [1f1 al thé aﬁweﬁnenhoned complaints) to

date of possesggon ,"iﬂe ﬁg 0 fﬁﬂl ‘offer of possession after

sitwo ymonths or actual taking
over of possessnod Muéhever «&§ earher,ﬁ as per section 18(1) of the
Act read with rule 15 of the rules.

obtaining occup mi’emﬁt

ii. The respondent is directed to charge the maintenance/use/utility
charges from the complainants-allottees as per consumptions basis as
has been clarified by the Directorate of Town and Country Planning,
Haryana vide clarification dated 31.01.2024.
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iii. The respondent is directed to execute the registered conveyance deed

in terms of Section 17 (1) of the Act of 2016 after payment of requisite
stamp duty and administrative charges by the complainant.

iv. The respondent is directed to pay arrears of interest accrued within
90 days from the date of order.

v. The respondent shall not charge anything from the complainants
which is not part of the builder buyer agreement.

33. This decision shall mutatis muta dis apply to cases mentioned in para 3

of this order.

"y i thority, Gurugram
S

\ _‘?U }i 'GD
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