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Complainant
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nant/allottee under

) Acr,201,6

[in short, the Act) read with rule 2g of the Haryana Real Estate

(Regulation and Development] Rules, Z0l7 (in short, the RutesJ for
violation ofsection 11(4J [a) ofthe Act wherein it is in ter o/ra prescribed

that the promoter shall be responsible for all obligations,
responsibilities and functions under the provisions of the Act or the

/at
ier
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Rules and regulations made there under or to the allottee as per the

agreement for sale executed tnfer se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by
the complainant, date of proposed handing over the possession, delay
period, if any, have been detailed in the following rabular form:

s.N. Particulars Details
1. Name ofthe proiect "Grand Iva", Sector 103, Gurugram
2. Nature of project Affordable Gro\rp Housing Colony
1
4.

Licensed area 9 acres
DTPC License no. L57

valic
of2014 dated 77.09.20]4 and
I up to 05.05.2021

Name of licensee IMK :loldings Pvt. ltd.
HARERA Resisty4PdI

t*{ ir

Registered
13 of2017 dated 03.07.20LZ and valicl
up to ?8.03.202'1.

6.

7.

unitno. lA I Flat no.5-1215,28HK (Tj,pe C), 1r"
floor.
[pg. 27 ofthe complaint]

Carpetarea \*1 613.:l1sq. fr.
Balcc,ny area- 95.10 sq. ft.
[pg. 27 of the complaintl

8. Date of allotment 3 0.0 5.2 016
[pg. 27 of the comolaintl

9. Date of buyer's agreement Not executed

72.

10.

11.

anp.o,a orb,il$1{g1 11.05.2016

[As per the details provided by the
planning branch of the authorityl

Environment clearance 29.09.2016
[As per the details provided by the
planning branch ofthe authorityl

Possession clause in
Affordable Housing Policy

1 (iv)
All such projects shall be required to be
necessarily completed within 4 years
from the date ofapproval ofbuilding
plans or grant of environmental
clearance, whichever is later. This date
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shall be referred to as the ,,date of
commencement of prolect,, for the

ose ofthe poli

Facts ofthe co

The complainant has ions: -
I. That through the online draw of lots conducted on 25.05.2016 the

complainant was allotted a residential apartment bearing unit no. 5-
7275 on l2th Floor in Tower_S admeasuring carpet area 613.31 sq.
ft. and balcony area 95.10 sq.ft. in the proiect of the respondent
named GRANDIVA at Sector 103, Gurugram under time linked plan
vide allotment letter dated 30.0S.2016 for a total sale consideration
of Rs.26,69,594 /_.

II. That the complainant continued to make the payment to the
respondent as per the demands raised by it and has paid a sum of
Rs.13,26,9Zl/_ to the respondent till date.

B.

3.

Due date of possession 29.03.2027

[Calculated from the date of
environmental clearance, being Iater +
6 months grace period as per RERA
notification 9/3- ZO2O HAR-EM/GGM
[Admn) on account of CoVID-19'l

Total sale consideration Rs.29,76,41,9/-

[As per customer ledger on page 33 of

Amount paid by the
complainant

,921. / -
24 of complaint

Reminders, Pre-
cancellation, C

L5.09.2021-, 05.1-0.2021.,

Publication in

Page 3 oflB
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18. Occupation certificate 20.o.+.2021

[as per project detailsJ



Complaint No. 5589 of 2023

III. That the respondent has been issuing the demands and tax invoices

for the further payment and has failed to execute the apartment
builder buyer agreement/agreement to sell with the complainant
despite taking more than S0yo ofthe payment ofthe apartment. It is
pertinent to mention here that the respondent has violated Section
13 ofthe Act, 2016.

That the project was not completed at the site and no labour was
working on the prorect site e construction work was halted in

complainant about the

the respondent informed

and it was paid by the

the respondent on

unit was cancelled in

towards the unit and

30.10.2023 an

February202

a cancellation ed to the complainant
on the address Colony, Near Sanatan
Dharam Mandir, a, Haryana. It is

ffiHARERA
ffi, eunuennvr

pertinent to mention here that the complainant left the said address
in 2016 and communicated the new address to the respondent and
also had received allotment leffer on the present address of the
complainant. That complainant did not default in any payment and

em

had paid 50% amount of the unit.

That the complainant requested the respondent to recall the
cancellation of the unit and revive her unit and complainant was
ready to pay the entire amount along with interest to the respondent
for the said uniL The respondent did not pay any heed to the request
ofthe complainant and vide email d ated 04.Ll.2OZ3 flatly refused to
revive the unit ofthe complainant.
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VII. That this very act is in violation ofthe RERA Act, 2016, as per section

13, no deposit can be taken of more than 10% by promoter without
first entering into the agreement for sale. It is submitted that the
complainant wrote an email dated 30.L0.2023, 06.11.2023,

09.11.2023 to the respondent regarding requesting the restoration of
her booking for the apartment unit no. 5-1215 in Grandiva, sector-
103, Gurugram. It is further submitted that the complainant informed
the respondent that she has not.been informed about the demands of
the payment raised an tion letter was issued at the
present address. Furth isement for the cancellation
of the unit was I newspaper to which
complainant ha ad cancelled the unit in
very casual

That the ng the due procedure
illegally can did not a chance to
deposit the due shows that intention
of the respondent t complainant and grab

consideration in full, but without the interest for the covid period.
That from the cancellation letter dated 29.L2.2021, it is clear that the
respondent is in a hurry to cancel the allotment of the complainant
without any iustified reason with the malafide intent.

C. Reliefsought by the complainant:

4. The complainant has sought following relief(sJ.

Complaint No. 5589 of2023

VIII.

Page 5 of 18

IX.



ffiHARERA
S- eunuennrvr Complaint No. 5589 of2023

I. Direct the respondent to restore the allotment, withdraw carrcellation
letter dated 29.LZ.2OZL and to execute buyer,s agreement.
Direct the respondent to pay delay possession charges, handover
possession and to execute conveyance deed ofthe unit in favour ofthe
complainant.

Direct the respondent to not to charge the maintenance from the
complainant till actual handing over of possession.

IV. Direct the respondent to pa amount of Rs.1,00,000/- towards
litigation charges.

5. On the date of hearing, th explained to the respondent/
promoter about the to have been committed
in relation to secti guilty or not to plead
guilty.

Reply by the

The responden its reply dated
1-0.06.2024 on fo]J

l. That the compl ication form mentioning

complainant assured and represented in said application form ,,lf any
successful applicant fails to deposit the installments within the time
period as prescribed in the allotment letter issued by the develope4, a
reminder may be issued to him for depositing the due installments
within a period of 15 days from the date of issue of such notice. If the
allottee still defaults in making the payment, the list ofsuch defaulters

II.

III,

D.

5.

ent.

may be published in one regional Hindi newspaper having circulation
of more than ten thousand in

within 15 days from the date

the state for payment of due amount
of publication of such notice, failing

1/
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Complaint No. 5589 of 2023

which allotment may be cancelled. In such case also an amount of

Rs25,000/- may be deducted by the developer and the balance amount

shall be refunded.

That due to intentional failure of complainant to pay the agreed

installment and demand, respondent served by email dated

37.08.2021, L5.09.2021, reminders to the complainant at here given

email id. Furthe4 vide email dated 05 .7O.ZOZI,ZL.7O.2OZ 1 reminder in

complainant at her email

lll. That thereafter due to in of complainant to pay the

agreed installment t published in newspaper

the list of defaul ndated by Affordable

oint of time and copy

29.72.2021. tt is

pertinent to m has claimed to have

paid Rs.13,26,92 ; complainant itself
admitted to have Ly on 30.10.2023 i.e. after
almost five years despite

plan. Further, th

form, remin

advertisement

Housing Policy

thereof served

lation, newspaper

6. Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in clispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submissions

made by the parties.

E. lurisdiction ofthe authority
7. The authority has complete territorial and subject matter jurisdiction

to adjudicate the present complaint for the reasons given below.

r'
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E.I Territorialiurisdlction

8. As per notification no. t/92/ZOtZ_lTCp dated 14.12.2077 issued by
Town and Country planning Department, Haryana the jurisdiction of
Haryana Real Estate Regulatory Authority, curugram shall be entire
Gurugram district for all purposes. In the present case, the proiect in
question is situated within the planning area of Gurugram district.
Therefore, this authority has complete territorial jurisdiction to deal
with the present complaint.

E.II Subiect-matteriuri

9. Section 11(4)(a) of the Act, des that the promoter shall be
responsible to the allo ent for sale. Section 11(4)(a) is
reproduced as he

3
ities ond functions

ulations mode
t for sale, or to

I the conveyance

ollottees, or the
cqse may be, to the

ofallottees or the

Section 34-Functions

the obligations
estate ogents

provisions of the Act quoted above, the authority has
10.

Complaint No. 5589 of2023

complete iurisdiction to decide the complaint regarding non_
compliance ofobligations by the promoter.

F. Findings on the relief sought by the complainant.
F.I Direct the respondent to restore the allotment, withdraw

cancellation letter dated Z,.IZ.ZOZL and to execute buyer,s
agreement

F. II Direct the respondent to pay delay possession charges,
handover possession and to execute conveyance deed ofthe unit
in favour ofthe complainanL

Section 11.,...
(4) The promo

(q) be
under the
thereunder
the associati

Page B of 18
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was allotted a residentialThe complainant has submitted that she

apartment bearing unit no. S-1215 on 12th Floor in Tower_S
admeasuring carpet area 613.31 sq. ft. and balcony area 95.10 sq.ft. in
the proiect of tle respondent named GMNDIVA at Sector 103,
Gurugram under time linked plan vide allotment letter dated
30.05.2016 for a total sale consideration of Rs.26,69,594/_ against
which she has paid a sum of Rs.13,26,921, /_ to tbe respondent in all till
date. However, the responde failed to execute the apartment
builder buyer agreement sell with the complainant
despite taking more than 5 payment of the apartment. The
complainant further e visited the office of the
respondent on 30. know that her unit was
cancelled in Feb e demands towards
the unit and a 21 was issued to the
complainant on 9, New Colony, Near
Sanatan Dharam Haryana. It is
pertinent to mention t left the said address in

published in the ainant had no access.
Thus, the respondent arbitrarily without following the due procedure
illegally cancelled the unit of the complainant. The respondent has
submitted that due to intentional failure of complainant to pay the
agreed installment and demand, respondent vide reminder letters
dated 31.08.2021 and 15.09.2021 reminders to the complainant to clear
her outstanding dues. Further, vide letter dated 05.10.2021 reminder in
the form of pre-cancellatio n was sent to the complainant. Thereafter, a /
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cancellation notice dated 2l,lO.ZOZ7 was sent to the complainant

giving last and final opportunity to pay the outstanding dues within a

period of 15 days ftom the date ofdispatch ofthat letter, failing which

the allotment shall stand cancelled. Furthe4, due to non-payment of the
outstanding dues by the complainant, the respondent on 23.12.2027,
published in newspaper the list of defaulters before cancellation as

mandated by Affordable Housing policy 20L3. Furthermore, all
communications referred a ve been sent to the complainant's

email address also as p r in the application form i.e.

"aartisoodl4L l@gmail.com ndent has further submitted
that the complainant ue the matter for payment
of balance amoun that the payment plan

was time linked. rity is whether this
cancellation is

13. After consideri record as well as

submissions made bserves that even after
receiving more consideration from the
complainant, no efforts the respondent to execute a

Complaint No. 5589 of2023

with the complainant.

Section 13 [1) of the Act, 2016, provides that rhe respondent/promoter
shall not accept more than 100/o of the total sale consideration of the
unit as an advance payment without first entering into agreement for
sale. Despite the payment schedule being aligned with the Affordable
Group Housing policy, 2013, adherr:nce to the provisions of the Act is
mandatory. Thus, the respondent,s actions are in violation of Section

13[1] ofthe Act, 2016.

14. Further, as per clause 5(iii)(i) ofthe: policy, 2013, if the allottee fails to
pay the outstanding dues, the promoter is required to publish a list of

buyer's agreement against the unit in

Page 10 of 18
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defaulters in one regional Hindi newspaper ofthe state, providing a 15

day period for payment from the date ofpublication and ifthe payment

is not made within this period, the allotment may be cancelled

according to clause 5(iii)(i] ofthe Affordable Group Housing policy,

2013 which reproduced as under:

"lf any successful applicantfails to deposit the installments
within the time period as prescribed in the allotment letter
issued by the colonizer, a reminder may be issued to himfor
depositing the due installr

from the dqte of issue of .

defaults in making
defaulters may be
newspqper
thousand in
within 15
notice,fai,
cases also

coloniser

applicdnt.

Il the allottee still
t the list of such
one regional Hindi

ore than ten
of due amount

of such
ln such

ucted by the

nded to the
committee

for offer to ting list".
15. In the instant case, issued by the respondent

on 21.10.2021 and pub ulters list in the newspaper
was published on 23.72.2021. However, no formal cancellation letter
was issued after publication ofthe list ofdefaulters. It is to be noted that
in clause s(iii](i) of the policy, 2013, it is specified that in case the
allottee fails to clear the outstanding dues within 15 days ofpublication
in the newspaper, then his allotment may be cancelled by the promoter.
The word'may'here does not mean that post 15 days ofpublication, the
allotment shall deemed to be cancelled rather it means that some action
is required to be taken by the promoter towards cancellation of the
allotment. Moreover, post cancellation of the unit, the respondent has
failed to refund of the monies paid by the complainant till date. Seeing,
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various illegalities on part ofthe respondent in this particular case, the
Authority is of view that the respondent should not be allowed to get
unfair advantage of its own wrong. In view of the above, the said
cancellation is bad in law and is hereby set aside.

16' In the present compraint, the complainant intends to continue with the
project and is seeking delay possession charges as provided under the
proviso to section 18(1J ofthe Act Sec. 1g(1) proviso reads as under.

"Section lg: - Return olomoudWd comDensqtion

1!!!:-!I!::'y:'"'/,,i1'.{Se&.*r. is unobti io sive possession oran aportment, ptot, or buildtiw-:.z :

Provided that where an allottee does not intend to withdrow fromthe proje(t. he sholl be paid, bv rhe
hanrt ^t )^t^.. .:t,.1 t promoter' inlere for Pver!monh ol deloy, till the honding over ol the possessiin,;r'r;r; r;;;

os moy be prescribed.'
17. Clause 1(iv) of the Affordable Housing policy, 2013 provides

completion of all such projects licensed under it and the same
reproduced as under for ready refenence:

1 (iv)
"Alt such projects shall be required to be necessarily completed within 4 yeors
from the date of approval of building plors o, gro'nt o1 

",nriron.rrtolcleorance, whichever is later, This date shalt be ,ef"nea to es the ,,dote of
commencement of project" for the purpose of the policy.,,

18. Due date of handing over of possession, As i". clause 1[ivJ of the
Affordable Housing policy, 2013 it is prescribed that,,All such projects
shall be required to be necessarily cornpteted within 4 years from the dote
of approvar of buirding plons or 1,rant of environmentar cleorance,
whichever is later. This date shall be referred to as the ,,clate of
commencement of project,,for the purpose of this policy. The respondent
has obtained building plan approval and environment clearance in
respect ofthe said projeft on 11.0S.2016 and 29.09.2016 respectively.
Therefore, the due date of possession is being calculated from the date

for

is

PaEe 12 of tg
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of environmental clearance, being later. Further, an extension of G

months is granted to the respondent in view of notification no. 9/3_
2020 dated 26.05.2020, on account of outbreak of Covid_19 pandemic.
Therefore, the due date of possession comes out to b e 29.O3.Z0Zl.

19. Admissibility of detay possession charges at prescribed rate of
interest: Proviso to section 1g provides thatwhere an allottee does not
intend to withdraw from the proiect, he shall be paid, by the promoter,
interest for every month of I the handing over ofpossession, at
such rate as may be pres been prescribed under rule
15 ofthe rules. Rule L5 has uced as under:

and sub-section
to section 72, section 78

(1) For the section 78; and sub-
nterest at the rote
ighest marginql cost

io morginol cost of
replaced by such

k of lndia may fix

ate legislation under the
provision ofrule 15 ofthe rmined the prescribed rate of
interest. The ra by the legislature, is
reasonable and i

ensure uniform

sections
prescrib
oflendir.

2L.

rd to award the interest, it will

Consequently, as per website of the State Bank of India i.e.,
https://sbi.co.in. the marginal cost of lending rate (in short, MCLR) as
on date i.e., ].g.l2.Zt24 is 9.10%, Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e. , L:..LOo/o,

The definition ofterm ,interest, 
as defined under section 2(za) ofthe Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate ofinterest which

V

22.
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the promoter shall be liable to pay the allottee, in case of default. The

relevant section is reproduced below:
"(zo) "interest" means the rqtes ofinterest payoble by the promoter or the
ollottee, as the case may be.
Explanqtion. -For the purpose of this clouse_(l) the rate of interest chargeoble from the allottee by the promoter,

in cqse of defoul, shall be equql to the rate oI interest which the
promoter shqll be lioble to pay the auottee, in cose of defqult;(i0 the interest payoble by the promoter to the ottottei snal ti Vom
the dote the promoter received the omount or any part there;f
the dqte the amount or part thereof and inieiest therein s

t/

refunded, ond the in
shall be from the
promoter till the

23. Therefore, interest on the

be charged at the

promoter which is

possession char

24. On considerati

submissions ma

respondent is in

clause 1(iv) of the A

the subiect apartment

Complaint No. 5589 of 2023

ble by the allottee to the promoter
defaults in poyment to the

ts from the complainant shall

100/o by the respondent/

to her in case of delay

record as well as

is satisfied that the

ofthe Act. By virtue of

; 2013, the possession of

elivered by 29.03.202L. The

authority on

not been offered to
the complainant

of the subject flat and it is failure on part of the promoter to fulfil its
obligations and responsibilities to hand over the possession within the
stipulated period.

25. Accordingly, the non-compliance of the mandate contained in section
11(4)(al read with section 1B(1) ofthe Act on parr ofthe respondent is
established. As such, the allottee shall be paid by the promoter, interest

occupation certiilel
20.O4.2O2lt orv"I"L

granted I

possess

The aut

ssession of t

re authority
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26.

27.

Complaint No. 5589 of 2023

for every month ofdelay from the due date ofpossessio n i.e.,29.03.2021,

till offer of possession plus 2 months or actual handing over of
possession whichever is earlier, as per section 1g(1J of the Act of 2016
read with rule 15 ofthe rules.

The respondent-promoter is further directed to enter into a registered
agreement for sale w.r.t. the flat in question with the complainant
within a period of one month. In case the respondent has already
created third party rights on the unit in question, then the
respondent/promoter shall offitr:. possession of a similarly located
unit/flat of same size and specifications at same rate as per the
allotment letter dated 30.05.2 016 in the said pro.iect to the complainant.
The complainant is further seeking relief w.r.t execution of conveyance
deed of the unit in question in her favour. The Authoriry observes that
as per section 11(aJ(fJ and section 17(1) of the Act of 2016, the
promoter is under an obligation to tlet the conveyance deed executed in
favour of the complainant. Whereas, as per section 19(11) of the Act of
2016, the allottee is also obligated to participate towards registration of
the conveyance deed of the unit in question. The occupation certificate
was received by the respondent on 20.04.2027, however, the
possession of the flat has not beerr qf{ered to,the complainant till date.
Therefore, the respondeni/pro{rnoter is directed to handover the
possession of the unit on payment of outstanding dues if any, after
adrustment of delay possession charges, within 30 days to the
complainant/allottee and to get the conveyance deed ofthe alrotted unit
executed in her favour in terms of section 17[1) of the Act of 2016 on
payment of stamp duty and registration charges as applicable within
three months from the date ofthis order.
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F.III Restrain the respondent from charging amount in the form of
maintenance charges.

28. The issue of maintenance charges has already been clarified by the
office of DTCB Haryana vide office order dated 31.07.2024 wherein it
has categorically clarified the mandatory services to be provided by the
colonizer/developer in Affordable Group Housing Colonies and services
for which maintenance charges can be charged from the allottees as per
consumption. According, the promoter can only charge
maintenance/use/utility the complainant-allottees as per
consumption as prescri

37.0t.2024.

-ll of the office order dated

F. Most of litiga

29. The complainant i nsation in the above-
mentioned reli in civil appeal nos.
6745-6749 of Z and Developers
Pvt. Ltd. V/s allottee is entitled to
claim compensa sections 12,14,18 and
section 19 which is adiudicating officer as per
section 71 and

be adjudged by

mentioned in section 72. The adjudicating officer has exclusive
jurisdiction to deal with the complaints in respect of compensation &
Iegal expenses. Therefore, for claiming compensation under sections 12,
14, 18 and section 19 of the Act, the complainant may file a separate
complaint before Adjudicating Oflicer under section 31 read with
section 71 of the Act and rule 29 of the rules.

/
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G. Directions of the authority
30. Hence, the authority hereby passes this order and issues the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoter as per the function entrusted to the
authority under section 34(fJ:

i. The cancellation is set aside.

ii. The respondent is directed to pay interest to the complainant
against the paid-up amouElif the prescribed rate i.e. ,ll.L}o/o per
annum for every morldrffimSrom the due date of possession

i.e.,Zg.O3.zOZ7 lrlt ttre_ffiffi months from the date of offer of

1l l.

tv.

possession or actual handing over of possession, whichever is
earlier, as per section 18(1) of the Act o f 2016 read with rule 15
of the rules.

The respondent is directed to supply a copy of the updated
statement of account after adjusting the delay possession charges
within a period of 30 days to the complainant.

The complainant is directed to pay outstanding dues, if any, after
adjustment ofdelay possession charges within a period of 60 days
from the date of receipt of uprlated statement of account.
The respondent is further directed to enter into a registered
agreement for sale w.r.t the flat in question with the complainant
within a period of one month. In case the respondent has already
created third party rights on the unit in question, then the
respondent/promoter shall offer possession ofa similarly located
unit/flat of same size and spe,cifications at same rate as per the
allotment Ietter dated 30.05.2016 in the said project to the
complainant.

Complaint No. 5589 of 2023

i/
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ent to comply with the

failing which legal

31. Complaint stands disposed oi
32. File be consigned to registry.

[Ash

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 78.t2.2024

ffiHARERA
ffi, eu uennM

vi. The respondent shall handover possession ofthe unit on payment
of outstanding dues if any, after adiustment of delay possession
charges, within 30 days to the complainant/allottee and to get the
conveyance deed of the allotted unit executed in her favour in
terms of section 17(1) of the Act of 2016 on payment of stamp
duty and registration charges as applicable within three months
from the date of this order.

vlll.

vlr. The respondent shall anything from the complainant
which is not provi le Housing Poliry, 2013.
The rate ofinterest the allottee by the promoter,
in case of d t the prescribed rate i.e.,
L7.L00/o by ich is the same rate of
interest w to pay the allottee, in
case of d as per section
2(za) of

ix. A period of

dlrections

consequences would
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