HARERA ;ﬂ;:;i;:; No. 1034 of 2022
=2 GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

|_ﬂ_r1_‘l er reserved on: 19.09.2024
| Date of Order: 14.11.2024
' NAME OF THE BUILDER IREO PRIVATE LIMITED
PROJECT NAME “IREO CITY CENTRAL"
S.No.| Case No. "~ Casetitle  APPEARANCE
1. | CR/1034/2022 Nitish Kumar Roy shri 5.5. Hooda
~WS Advocate
Iren Pr[;aa{:_?;.:i.u'_mg&d ahri Rahul Thareja
SR Advocate
2. | cr/1035/2022 Nitigh Kumar Roy Shri 5.5, Hooda
MEG ¢ Advocate
Iren. Private Limited. Shri Rahul Thareja
T Advocate
3. | CR/1036/2022 Nitish Kumar Roy Shri 5.5. Hooda
Vis Advocate
Ireo Private Limited Shri Rahul Thareja
Advocate
4. | CR/1037 /2022 Nitish Kumar Roy Shri 8.5 Hooda
v/ 5_ Advocate
Iree Private Limited Shri Rahul Thareja
Advocate
CORAM:
Shri Vijay Kumar Goyal Member
ORDER

1. This order shall dispose of all the 4 complaints titled as above filed
before this authority under Section 31 of the Real Estate [Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 1 1{4}(a) of the Act wherein it is
inter alia prescribed that the promoter shall be responsible for all

obligations, responsibilities and functions under the provision of the Act
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or the rules and regulations made there under or to the allottee as per

the agreement for sale executed inter se.

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Ireo City Central” (Commercial Complex) being developed by
the same respondent/promoter i.e., M/s Ireo Private Limited. The terms
and conditions of the buyer's agreements, fulcrum of the issue involved
in all these cases pertains to failure on the part of the promoter to
deliver timely possession of the u]ﬂts in question, and cancellation of
the unit way back in 2017 seekmﬂ deiﬂ],t pusseasmn charges along with
interest and other.

3. The details of the complaints; I‘Ep.rlf,?’f::r status; unit no., date of agreement,

possession clause, due date of pnssasﬁi&n. total sale consideration, total

paid amount and relief sought are given in a table below:

Project Nameand | Ireo Private Limited at “Ireo City Central” situated
Location ! in Sector- 59, Gurugram.

Possession Clause: -
13.3 Possession and Holding Charges

Subject to Force Majeure, as defined herein and further subject to the Allottee
having complied with all its obligations under the terms and conditions of this
Agreement and not having defaulted under any provision(s) of this Agreement
including but not limited to the timely payment of all dues aond charges including
the total Sale Consideration, registration charges, stamp duty and other charges
and also subject to the Allottee having complied with all formalities or
documentation as prescribed by the Company, the Company proposes to offer the
possession of the said Rental Pool Serviced Apartment to the Allottee within a
period of 42 months from the date of approval of the Building Plans and/or |
fulfillment of the preconditions imposed there under ("Commitment Period”).

The Aliottee further agrees and understands that the Company shall additionally

be entitled to a period of 180 days ("Grace Period"), after the expiry of the said

Commitment Period to allow for unforeseen delays beyond the reasonable control

| .of the Company.
Occupation certificate: - Not obtained |
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Complaint No, 1034 of 2022

nt No.,
Case
Title

| Complai | CR/1034/2022

Nitish Kumar
Roy
V/S
Ireo Private
Limited

CR/1035/2022
Nitish Kumar
Roy
V/§

Ireo Private
Limited . Ltd.

CR/1036/2022
Nitish Kumar
Roy
V/S
Ireo Private
Limited

CR/1037/202Z2
MNitish Kumar
Roy
V/S
Ireo Private
Limited

Reply
status

09.12.2022

09122022

09.12.2022

0912.2022

Unit no.

RO307
[As per BBA
annexed in the
camplaint]

ROZ0E8

[As per page no.
27 of the
complaint]

RO309
|As per page
no. 27 of the
complaint]

RO406
[[As per page no,
27 of the
complaint]

Area
admeas
uring

908.33 sq. ft.
[As per BBA
annexed in the
complaint]

908.33 sq: fr.
[As per page no.
27 of fthe

complaint]

 925.00 sq. ft
As per page
mno. 27 of the

908.33 sq. ft.

[As per page
ino, 27 of the
complaitit]

—

Date of
executio
n of
buyer's
dagreem
ent

24.09.2013
|As per BBA
annexed In the
complaint]

22" pfaf i the

complaint]

24:09.2018 | |
[/ser pagena,

-----

24,09.2013
[As+ per page

4 complaint)

24.09.2013
|As per page no.
22 of the
complaint]

Due
| date of
handing
over of
POSSesSsi
on

| various cases)

05.,03.2017

(Note: Due date
to be calculate'r:i_-
42 months:

as
from date of
approval of
building plan ie.,
05.09.2013 as
held by the
Authority in

05.03.2017
(Note: Due date
to' be calculated
as. 42 months
from . date. of
approval of

35.0%.2013
held
Authority”

yariouscases)

s

building plan i.e:

by . the-

05.03.2017
(Note: Due date
to be calculated
as 42 months
Fram™ date  of
approval of
building plan ie,,
AO5:09.2013  as
held: by the
“Authority in

| various cases)

05.03.2017

(Note: Due date
to he calculated
a3 42 months
from date of
rapproval at
building plan L&,
05092013  as
held by the
Authority in
VArious CASEs )

Offer of
possessi
on

Mot offered

Not affered

Not offered

Mot offered

Cancella
~ tion of
the unit

23.01.2017
[As per page no.
92 of the reply]

23.01.2017
[As per page no.
90 of the reply]

23.01.2017

[As per page no.
94 of the reply]

23.01.2017
[As per page no.
95 of the reply]

Total
Conside
ration /

Total
Amount
paid by

TSC:
Rs.1,42,70,311/-
(As per payment
plan annexed at
Annexure-1V)
AP:
Rs.66,52,940/-

TSC:
Hs.l,']-]ﬂu'?ﬂ.:ll 1}"
{As per payment

plan on page no,

65 of

the complaint)
AP

TSC:
Rs.1,45,13,852/-
(As per payment
plan on page no.
iy of
the complaint)
AP;

TSC:

Rs.1,42,70,311-

(As per payment

plan on page no.
65 of

the complaint)
A

4
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== GURUGRAM
the | (As per Rs.66,52,940/- | Rs.57,08,802/- | Rs.56,09,413/-
complai | cancellation (As per (As per (As per
nant{s) | letteron page cancellation cancellation cancellation
no. 92 of the letter on page no. | letter on page letter on page
reply) 90 of the reply) no, 94 of the no. 9% of the
reply) reply)
The complainant in the above complaint{s) has sought the following
reliefs:
1. Direct the respondent company to pay delayed interest on the amount

2.

4.

received by the respondent from the complainant in respect of the unit no. R0
307.

Cost of escalation may kindly be waive off in favour of the complainant as pen
section 18 and other relevant provisions.of Act of 2016

3. Direct the respondent to refund the ﬂlﬂgal amount taken by the respondent
from the complainant.
i Direct the respondent to pay rhe ]ingahual cost of Hs.1,00,000/- to the
| complainant.
Note: In the table referred above, J:'Eﬂaill ahhrﬂiaﬂnns have been used.

They are elaborated as follows: ~ |
Abbreviation Full form W
T5C Total Sale consideratian |

AP Amount paid by the allottee(s)

The aforesaid complaints were filed by the complainant against the
promoter on account of violation of the apartment buyer's agreement
and allotment letter against the allotment of imits in the project of the
respondent/builder and for'not hariding over the possession by the due
date, seeking award of possession jalong with, delayed possession
charges.

[t has been decided to treat the said complaints as an application for
non-compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder.

The facts of all the complaints filed by the complainant/allottee are also

similar. Out of the above-mentioned case, the particulars of lead case

s
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CR/1034/2022, case titled as Nitish Kumar Ray V/S Ireo Private
Limited are being taken into consideration for determinin g the rights of

the allottee(s) qua delay possession charges along with interest and
litigation cost.

A. Unit and project related details

. The particulars of the project. the details of zale consideration, the
amount paid by the complainants, date of proposed handing over the
possession and delay period, if an;-,r, have been detailed in the following
tabular form: FEE

5. No, Particulars RR& e Details
L Name of the project ."]reu Eity Cz:ntrat" Sector 59,
- U /| Gurgaeh
2. | Project area s 20 393 5 acres
3. | Nature of the project | Commercial Colony
4, DTCP  license - no. and|560f 2010 dated 31.07.2010 valid up
_ validity status_ to 30.07.2020
|5 | Name of licensee SU Estates Pyt Lud. _
| 6. | RERA Registered/ = not | 107 of 2017 dated 24.08.2017
registered ] g
7. | RERA registration. valid up | 30.06.2020
to
8. | Unitno. - 'RO307,3% Floor, R tower =
: [As per BBA annexed in complaint)
- Unit area admeasuring|908.33 sq, ft.
[superarea) ~ |(As per BBA annexed in co mplaint)
10. | Approval of bullding plans | 05.09:2013
1 (Asper praject details)

11. |Date of execution of| 24.09.2013 |
Buyer's Agreement (As per BBA annexed in 1 complaint)
1Z. | Environmental Clearance 12.12.2013

(As per project details)

13. | Consent to establish from | 07.02.2014

pollution angle . {As per project details) —)
14, | Possession clause 13.3 Possession and Holding
Charges

Subjfect to Force Muajeure, as defined
herein and further subject to the
Allottee having complied with all its
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| obligations under the terms and
conditions of this Agreement and not
having  defavlted  under any
provision(s] of this Agreement
including but not limited to the timely
payment of all dues and charges
including the total Sale Consideration,
registration charges, stamp duty and
other charges and also subject ta the
Allattee having complied with all
formalities or documentation gs
prescribed by the Company, the
| Company proposes to offer the
5. | possession of the said Rental Pool
. § Serviced Apartment to the Allottee |
| within a period of 42 months from
‘the date of approval of the Building
.| Plans and/or fulfillment of the
- | preconditions imposed there under
{"Commitment  Period”). The
Allottee  further  agrees  and
understands that the Company shall
additionally be entitled to o period of
180 days ("Gruce Period”), after the
expiry of the said Commitment Period |
to allow for unforeseen delays beyond
the reasonable control of the
| _ Company.
| 15, | Due date of possession 05.03.2017
(Note: Due date to be calculated as
42 -months-from date of approval of |
building plan ie; 05.09.2013 as held
: | by the Authority in various cases) |
16. | Total sale consideration Rs.1,42,70,311/-
(As per payment plan annexed at
= Annexure-IV)
17. | Amount paid by the Rs.66,52,940 /-
complainant [As per cancellation letter on page
no. 92 of reply]
18, | Reminders for payment 09.11.2015, 02.12.2015, 25.01.2014,
09.02.2016, 18.02.2016, 10.05.2018,
07.06.2016, 05.07.2016  (Final
notice), 08.06.2016, 01.07.2016,
25.07.2016, 19.09.2016, 13.10.2016, |
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'07.11.2016 (Final notice)
19. | Cancellation Letter | 23.01.2017
(Annexurs R-328 on page no. 92 of
reply)
20. | Occupation certificate | Not obtained
JCompletion certificate
21. | Offer of Possession Not offered

B. Facts of the complaint:

8. The complainant has made the following submissions:

I That the complainant was in a dire need of an accommodation in
= e A ] "‘::-_.l
B 4 ...-H' Ao

Gurgaon of his own. :

II.  That after visiting various places in Gurgaon in search of a good
accommodation,  the cumplaiﬁ.a;f. .camn.e into contact with the
respondent mmpapf’s ﬂfﬁfialﬁ.'i;where it was informed to the
complainant that the respondent company is planning to build
residential accommodations in Sector 59, Gurgaon and after going
through the attractive brochure, the payment plan and assurance
given by the officials of the resporident company regarding
construction of various projects In Gurgaon within the stipulated
period and the reputation of the respondent company, the
complainant decided to have an-accommodation in the project of
the respondent.

[ll. That accordingly the complainant booked a unit/floor in the
project of the respondent i.e, '1ERO CITY' in Sector-59, Gurgaon
and on payment of Rs.14,41,900/-, the complainant was allotted a
unit bearing No. R-0307, 3 floor, Tower-R having an area
measuring 908,33 sq. ft.

IV,  That apart from issuing the payment receipts on different dates,
acknowledging the receipt of amount of Rs.14,41,900/-, the
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respondent company also issued an allotment letter dated

26.09.2012 In reference to the application of the complainant for
provisional allotment dated 16.05.2012 and a builder buyer's
agreement was executed on 24.09.2013 carrying the details of
unit allotted and also the details of amount to be depaosited by the
complainant time to time as per payment plan opted by the
complainant.

V. That as per one of the terms and conditions of the said buyer's
agreement dated 24.[19.2(_11-_?5_‘.1!:’5}#@5 agreed and settled that the
possession of the said unjtshal] be handed over to the
complainant within a stipulated period of 42 months from the
date of sanctioning of the hﬁil&{ng_plans or execution of buyer's
agreement whichever is iatér "j[:a;nmmitment period). It was
further agreed and settled that the respondent company shall
additionally be entitled to a grace period of 180 days after the
expiry of said commitment period to allow for filing and pursuing
the occupancy certificate etc. from DTCP under the Act In respect
of the entire colony. Hence, frofi the above said clause as per
clause no.13.3 of buyer’s agreément dated 24.09.2013, the
respondent company was duty -bound to handover the physical
possession of the above said unit-to the complainant positively up
to 16.02.2016 and it was told that till date they have not delayed
on completion of any project they have in their hand.

VL. That the complainant without making any kind of delay always
deposited the amount as per the payment plan opted by the
complainant immediately on receipt of letters from the
respondent company and in total the complainant paid an amount
of Rs.66,52940/- which has also been admitted and
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acknowledged by the respondents company officials. The stamp
duty plus registration charges & administrative charges as
mentioned In the payment plan is liable to be payable by the

complainant and that too at the time of offer of possession.

VII.  That from the said timely payment made by the complainant in
the respondent company leaves no iota of doubt that the
complainant has been very sincere and honest while complying
the terms and conditions ﬂf the application for provisional
allotment dated 16.05.2012 as WEII as of buyer's agreement dated
24.09.2013 and there were: r&ﬂsnns an the part of the complainant
not to deposit the remammg amount as the same was agreed and
settled to be pa}rahle ar'the ﬁme ur offer of possession of the said
unit by the respondent r:umpan}r .

VIIL.  That on account of not constructing the above said unit within the
stipulated period of 42 months and even after taking grace period
of 180 days (6 months), the complainant kept on requesting the
respondent company’s-officials to complete the construction of
the said unit as early as [j'ﬁ'ssible’_é'hﬁ handover the possession of
the above said unit to_the complainant by narrating the bonafide
and genuine reasons that the.complainant. was left with no
alternative but'to-continue to live in a rental accommodation by
paying huge amount of rent per month to the owner/landlord
being no fault at all on the part of the complainant and despite
being invested huge amount in the respondent company for
purchasing the aforesaid unit, but all the time, the respondent
lkept an putting forth the complainant on one reason or the other
and could not adhere to the terms and conditions as settled and

agreed between the respondent and the complainant and failed to
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hand over the physical possession of the above said unit to the

complainant till date,

[¥. That instead of admitting their fault/negligence on account of
offering possession of the said unit without being fit for living,
respondent kept on issuing reminders for illegal demand
regularly, the respondent crossed all the limits by keeping aside
all the provisions of law of land and without having any fear of law
of land, the respondent demanded illegal demands from the
complainant. A=l

X. That on account of |5sua’tmﬁﬂf the above illegal demands
regularly, followed by reminders and claiming huge amount
without their being any jua:l:lﬁfaﬂnn leaves no doubt in the mind
of the complainant that thEI}'EE[..'.IDIElﬂEHt being such type of reputed
company firstly trapped “the ‘innocent customers like the
complainant by showing attractive brochures boosting about the
reputation of the respondent company and once the customers
like the complainant is trapped in their net, they with having no
fear of law of land dem:-:_lnd's the amount without having any
norms leaving the customers like the complainant to run from
pillar to post without there beingany fault on their part.

¥Xl. That on account of not completing the construction of the above
said unit allotted to the complainant within the stipulated period,
the complainant has incurred huge monetary loss besides having
sleepless night for the past more than 6 years. The complainant

has also suffered with great harassment and humiliation.

C. Relief sought by the complainant:

9. The complainant has sought following relief(s):
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i. Direct the respondent company to pay delayed interest on the

amount received by the respondent from the complainant in
respect of the unit no. R0-307.

ii. Cost of escalation may kindly be waive off in favour of the
complainant as per section 18 and other relevant provisions of Act
of 2016,

lii. Direct the respondent to refund the illegal amount taken by the
respondent from the complainant.

iv.  Direct the respondent to -pg}ﬁ?__j:]iﬁf:'!_ﬂ:;igatiﬂn cost of Rs.1,00,000/- to

the complainant. o

o et

D. Reply by the respondent: -

10. The respondent contested the complainton the following grounds:

a. That the complaint is neither maintainable nor tenable and Is
liable to be out-rightly dismissed. The buyer's agreement was
executed between the complainant and the respondent prior to
the enactment of the Act of 2016-and the provisions laid down in
the said Act cannot be applied retrospectively.

b.  That there is no cause of action to file the present complaint,

c. That the complainant has no locus standi to file the present
complaint.

d. That the complainant is estopped from filing the present
complaint by own acts, omissions, admissions, acquiescences and
laches.

e. That this Hon'ble Authority does not have the jurisdiction to try
and decide the present complaint.

f.  That the present complaint is barred by limitation.
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g  That the complaint is not maintainable as the matter is referable

to arbitration as per the Arbitration and Conciliation Act, 1996 in
view of the fact that buyer's agreement contains an arbitration
clause which refers to the dispute resolution mechanism to be
adopted by the parties in the event of any dispute i.e, clause 34 of

the buyer's agreement, and the same is reproduced for the ready
reference of this Hon'ble Authority:

“All or any disputes arising out.ar touching upan in relation to the terms
af this Agreement or its termination including the interpretation and
validity of the terms thereof and the respective rights and obligations of
the parties shail be settled amicably by mutual discussions failing which
the same shall be settled through reference to a sole Arkitrator to he
appointed by a resolution: of the ‘Board of Directors of the Company,
whase decision shall.be final and binding upon the porties. The allottee
hereby confirms thatit shail huve no objection to the appointment of such
sole Arbitrator even |f the person so. appointed, is an employee or
Advocate of the Campany or is otherwise connected to the Company and
the Allottee hereby docepts afid agrees that this alane shall nat constitute
a ground for challenge to the independence or impartiality of the said sole
Arbitrator to conduct the arbitration. The atbitration proceedings shall
be governed by the Arbitration and Conciliation Act, 1996 er any
statutory amendments/ ‘modifications thereto and shall be heid at the
Company’s offices or.at.¢ location designated by the said sole Arbitrator
in Gurgaon. The language of the'arbitration’ proceedings and the Award
shall be in English. The compameand the allottee will share the fees of the
Arbitrator in equal propartion’

h.  That the complainant has not approached the Hon'hle Authority

with clean hands and has intentionally suppressed and concealed

the material facts in the present - complaint. The present

complaint has been filed by him maliciously with an ulterior

motive and it is nothing but a sheer abuse of the process of law.

The true and correct facts are as follows:

I That the respondent is a reputed real estate company having
immense goodwill comprised of law abiding and peace loving
persons and has always believed in satisfaction of its

customers. The respondent has developed and delivered
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several prestigious projects such as ‘The Corridors’ ‘Grand
Arch’, “Victory Valley', ‘Skyon' and ‘Uptown’That the
complainant, after checking the veracity of the project
namely, ‘Ireo City Central, Sector 59, Gurugram had applied
for allotment of an apartment vide his booking application

form.

ll.  That based on the said application, the respondent vide its
offer of allotment letter dated 26.09.2012 allotted to the
complainant apartment no, RG307 having tentative super

area of 90833 s=q *-fF:t;i.‘:-:-:féi' a sale consideration of
Rs.1,42,72,526/- 1t is pertinent to mention here that the
complainant had booked the unit with the respondent when
the Act of 2016 was -nn.i.:._i'n ?urr:e and the provisions of the
same cannot be applied retrospectively.

iii. That the complainant has been a defaulter in making
payment towards the installment demands from the very
inception. It is. submitted that the respondent had sent
payment demand"_dai_:i:d' :jﬁ:u*}.zn_lz to the complainant for
net payable amount of Rs.13,11,194/- However, the
complainant made the payment only. after reminders dated
22.10.2012, 14.11.2012' and final notice dated 18.12.2012
was sent by the respondent to the complainant, Vide letter
dated 19.12.2013 the respondent also intimated the
complainant that an installment cheque dated 03.12.2013 of
Rs.60,92,640/- has been returned unpaid by the
complainant’s bank due to ‘Insufficient funds' or got bounced.

lv. That vide payment demand dated 05.03.2014, the
respondent had raised the payment demand towards the 3rd
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installment for the net payable amount of Rs.16,01,259/-,

However, the complainant made the part-payment only after
reminders dated 31.03.2014, 21.04.2014 and final notice
dated 13.05.2014.

v. That vide payment demand dated 15.04.2015, the
respondent had raised the pavment demand for the net
payable amount of Rs.12,70,135/-. However, the complainant
made the payment only after reminder dated 13.05.2015. The
due date amount was:m:urdmg] y adjusted in the next
installment demand asﬂifears

vi.  That vide installment _d;itéd! 08.10.2015, payment towards
5th installment wasiéeﬁ;c_;:t:;j,lrj“ﬂ-.e._respundent. However, the
complainant failed to mai-:a -the payment towards the due
amount despite reminders dat'e:l'{]@.l.‘-l.E{}:LS and 02.11.2015,

vil. ~That vide payment demand dated 28.12.2015 the
complainant was bound to remit payment of Rs.20,88,555/-.
However, despite reminders dated 25.01.2016, letter dated
09.02.2016 and reminder dated 18.02.2016, the complainant
remitted only a part payment put of the total demanded
amount and the rest of the amount was accordingly adjusted
in the next'installment-demand.

viii. That vide payment demand dated 12.04.2016, the
complainant was bound to remit payment of Rs.20,90,057 /-,
However, the complainant failed to make the payment
towards the due amount despite reminders dated 10.05.2016
and 07.06.2016 and final notice dated 05.07.2016.

ix. That vide payment demand dated 12.05.2016, the
complainant was bound to remit payment of Rs.31,35,087/-,
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However, the complainant failed to make the payment
towards the due amount despite reminders dated 08.06.2016
and 01.07.2016 and final notice dated 25.07.2016.

% That the respondent had sent an payment demand dated

24.08.2016 to the complainant for the amount of
Rs.41,81,618/- Yet again, the complainant failed to remit the
complete amount even after reminders dated 19.09.2014,
13.10.2016 and final notice dated 07.11.2016 were sent hy

the respondent. L

xi.  That the respondent hﬁdsénfan installment demand dated
19.09.2016 to  the _;:fc_l_mpi.aimint for the amount of
Rs.52,28,149/+ and a demand dated 25.11.2016 for Value
added tax anHﬁ.dﬁ.HEE&?.—, Yet ;_lgain. the complainant failed to
remit the complete amount even after reminders dated
14.10.2016, 07.11.2016 and final notice dated 08.12.2016
were sent by the respondent.

xil.  That on ﬂﬂfﬂﬁ_nt of . non-fulfillment of the contractual
obligations by the complainant despite several opportunities
extended by respondent, the allotment of the complainant
was cancelled  and. the, earnest money deposited by the
complainant along with other charges were forfeited vide
cancellation letter dated 23.01.2017 in accordance with
clause 20 read with clause 7.4 of the apartment buyer's
agreement and the complainant Is now left with no right,
claim, lien or interest whatsoever in respect of the said
booking/allotment. Despite fallure of the complainant to
adhere to his contractual obligations of making payments and

executing an apartment buyer's agreement, the respondent
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ot

has completed the construction of the tower in which the unit
allotted to the complainant was located,

xiii.  That according to agreed clauses of the hooking application
form and apartment buyer's agreement, timely payment of
installments within the agreed time schedule was the essence
of allotment. The complainant is a real estate investor who
had booked the unit in question with a view to earn quiclk
profit in a short period. However, his calculations went
wrong on account of sfump in the real estate market and the
complainant did not possess sufficient funds to honor his
commitments. The mrﬁ_}ilainﬁnt was never ready and willing
to abide by his cenﬁaﬁtﬁalrdﬂ]igatians and he also did not
have the requisite funds to honor his commitments,

xiv.  That even though the complainant has nothing to do with the
construction yet’it is pertinent to mention here that the
respondent has already completed thé construction of the
tower in which. the cancelled unit-of the complainant was
located and the respundeﬁt’ has already obtained the
occupation certificate for the retall shops of the project in
question,

xv.  That the implementation of the said project was hampered
due to several force majeure factors like inability to
undertake construction for approximately 7-8 months due to
Central Government’s notification regarding demonetization,
orders passed by the National Green Tribunal, non-payment
of installments by allottees such as the complainant, heavy
rainfall in Gurgaon in the year 2016 and unfavorable weather

conditions and outbreak of Covid-19 and its subsequent
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waves. The said events and conditions were beyond the

control of the respondent and materially affected and
construction and progress of the project.

xvl.  That the complainant committed several defaults and despite
several reminders and follow-ups, failed to remit the due
amount and accordingly, the unit allotted to the complainant
was cancelled. The complainant who has no right, title or
interest left in the unit previously allotted to him is trying to
somehow blackmail, pfe;kuﬂze_a nd harass the respondent by
way of present false, "Eéi%&lgs%'and frivolous complaint. The
complainant has ho'right to do so and the present complaint
is being liable to be dlsmlssed

E. Jurisdiction of the authority:

11. The respondent has raised a preliminary submission/objection the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground
of jurisdiction stands rejected. The authority observes that it has
territorial as well as subject matter jurisdiction to adjudicate the

present complaint for the reasens given below,

El Territorial jurisdiction
As per notification no. 1/92/2017-1TCP dated 14.12,2017 issued by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the
project in question is situated within the planning area of Gurugram
district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.
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E.Il Subject matter jurisdiction
Section 11(4])(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottees as per agreement for sale. Section 11(4)(a)

C laint No. 1034 of 2(:
g HARERA T

is reproduced as hereunder:

Section 11(4){a)

fte responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale, or to the association af allottee, as the
case may be, till the convevance of all the apartments, plots or buildings, as the
case may be, to the allotiee, or the comman areas to the associalion af allottee
or the competent authority, as the case iy be;

Section 34-Functions of the Authority:

S4{f] of the Act provides to ensure compliance of the obligations cast upon the

pramoter, the allottee and the real gstate agents under this Act and the rules
and regulations made thereunder: if g

12.80, in view of the provisions of the ﬁm_quntﬂd above, the authority has
complete jurisdiction to decide tﬁ E::ZI:] mpl.aint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to
be decided by the adjudicating officer if pursued by the complainant at a
later stage.

F. Findings on objections raised by the respondent;

F.I Objection regarding jurisdiction of auth ority w.r.t. buyer's
agreement executed prior to coming into force of the Act

13. The contention of the respondent is that authority is deprived of the
jurisdiction to go into the iﬁterp retation of, or rights of the parties inter-
s¢ in accordance with the apartment buyer's agreement executed
between the parties and no agreement for sale as referred to under the
provisions of the Act or the said rules has been executed inter se parties,
The authority is of the view that the Act nowhere provides, nor can be
so construed, that all previous agreements will be re-written after
coming into force of the Act. Therefore, the provisions of the Act, rules
and agreement have to be read and interpreted harmoniously. However,

if the Act has provided for dealing with certain specific

"
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provisions/situation in a specific/particular manner, then that situation
will be dealt with in accordance with the Act and the rules after the date
of coming into force of the Act and the rules. Numerous provisions of the
Act save the provisions of the agreements made between the buyers and
sellers. The said contention has been upheld in the landmark judgment
of Neelkamal Realtors Suburban Pvt. Ltd. Vs. UOI and others. (W.P

2737 of 2017) which provides as under:

119. Under the provisions of Section 18, the delay in handing over the
possession would be counted from-tie dote mentioned In the agreement for
sale entered into by the prﬂmm‘er gnd the allottes pr.rﬂr to ity registration
under RERA., Under the provisions ﬂfﬂF Eﬂ.. the promaoter {5 given a facility to
revise the date of completion of pm}ﬂ'cgﬂﬂﬂ decfare the same under Section 4,
The RERA doves not contemiplate rewmnﬂg of contract between the flot
purchaser and the prometer... 0

122, We have already’ discu.ﬂeﬂ' :Fm: ﬂ.ﬂﬁl%‘ stated provisions of the RERA
are not retrospectivein matures They may to some extent be having o
retroactive or quasi rétraactive effect but then on that ground the validity of
the provisions of RERA cannot be challenged. The Parfiament is competent
enough to legislote law hoving retrospective or retroactive effect. A law can be
even framed to affect subsisting / existing r:bn[:mcmaf rights between the
parties in the larger puﬂm interast. H"e do nat .Fmvé any doubt in our mind
that the RERA has been framed in the larger public interest after o thorough
study and discussion made at the highest level by the Standing Committee and
Select Committee, which submitted its detailed reporis.”

14. Also, in appeal no. 173 of 2019itled as Magic Eve Developer Pvt. Ltd.
Vs. Ishwer Singh Dahiya, in order dated 17.12.2019 the Haryana Real
Estate Appeliate Tribunal Has observed:

“34. Thus, keeping inview our ﬂfaresmd diseussion, we are of the considered
opinion that the provisions of the Act are quast retroactive to some extent in
aperation and will be applicable to the agreements for sale entered into even
prior to coming into opgration of the Act where the transgction gre still in the
process of completion. Hence in case of delay in the offer/delivery of

possession as per the terms and conditions of the agreement for sale the
allottee sholl be entitled to the interest/delayed possession charges on the
reasonable rate of interest as provided fn Rule 15 of the rules and ene sided,
unfair and unreasonable rate of compensation mentioned In the agresment
for sale is liable to be ignored.”

15. The agreements are sacrosanct save and except for the provisions which

have been abrogated by the Act itself. Further, it is noted that the
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apartment buyer's agreement has been executed in the manner that

there is no scope left to the allottee to negotiate any of the clauses
contained therein. Therefore, the authority is of the view that the
charges payable under various heads shall be payable as per the agreed
terms and conditions of the agreement subject to the condition that the
same are in accordance with the plans/permissions approved by the
respective departments/competent authorities and are not in
contravention of any other Act, rules, statutes, instructions, directions

issued thereunder and are not unfaasnnahle or exorbitant in nature,

F.Il Objection regarding curﬁjilﬁiliﬁijm are in breach of agreement
for non-invecation of arbitration:

16. The respondent has raised an Elltl"i'é'l.:.i.':.[ﬁﬁf-ifha._t the complainant has not
invoked arbitration pr-uceedings.as i:ler the provisions of apartment
buyer's agreement which contains. provisions regarding initiation of
arbitration proceedings.in case of breach of agreement. The clause 34
has been incorporated .w.rt arbitration in the apartment buyer's
agreement:

“All or any disputes arising out or-teuching upon in relation to the terms of
this Agreement or its termination tncluding the interpretation and validity of
the terms thereof and gtﬁg._resp&g_:ﬂw-rﬁrﬁ ts and gbllgations of the parties shall
be settled amicably by mutual discussions failing which the same shall be
settled through reference to g sole Arbitratorto be appointed by a resolution
of the Board of Divectors of the Campany, whose decision shall be final and
binding upon the parties. The allottee hereby confirms that it shall have no
objection to the appointment of such sole Arbitrator even Iif the person 50
appointed, is an employee or Advecate of the Company or is otherwise
connected to the Company and the Allottee hereby accepls and agrees that
this alone shall not constitute a ground for challenge to the independence or
impartiality of the said sole Arbitrator to conduct the arbitration. The
arbitration proceedings shall be governed by the Arbitration and Conciliation
Ack, 1996 or any statutory amendments/ modifications thereto and shall be
held at the Companys offices or at a location designated by the said sole
Arbitrator in Gurgoon. The language of the arbitration proceedings and the
Award shall be in English. The company and the allottee will share the fees of
the Arbitrator in equal proportion”,
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17. The respondent contended that as per the terms & conditions of the

buyer's agreement duly executed between the parties, it was specifically
agreed that in the eventuality of any dispute, if any, with respect to the
provisional booked unit by the complainant, the same shall be
adjudicated through arbitration mechanism. The authority is of the
opinion that the jurisdiction of the authority cannot be fottered by the
existence of an arbitration clause in the buyer's agreement as it may be
noted that section 79 of the Act bars the jurisdiction of civil courts about
any matter which falls within thgpmimr of this authority, or the Real
Estate Appellate Tribunal. Thus, theintﬂntmn to render such disputes as
nen-arbitrable seems to beclear. Also, section 88 of the Act says that the
provisions of this Act shall be maddiﬂnnm and net in derogation of the
provisions of any other law fnr-;::h'e .ﬁ.I.I'II'I-E being in force, Further, the
authority puts reliance on catena of judgments of the Hon'ble Supreme
Court, particularly inNational Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been
held that the remedies provided under the Gonsumer Protection Act are
in addition to and not in derogation of the other laws in force,
consequently the authority would not'be bound to refer parties to
arbitration even if the agreement between the parties had an arbitration
clause. Further, in Aftab Singh and ers. v. Emaar MGF Land Ltd and
ors., Consumer case no, 701 of 2015 decided on 13.07.2017, the
National Consumer Disputes Redressal Commission, New Delhi
(NCDRC] has held that the arbitration clause in agreements between the
complainant and builders could not circumscribe the jurisdiction of a
COTISUMEr.

18. While considering the issue of maintainability of a complaint before a

consumer forum/commission in the fact of an existing arbitration clause
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in the builder buyer agreement, the Hon'ble Supreme Court has upheld
the aforesaid judgement dated 13.07.2017 of NCDRCin case titled
as M/s Emaar MGF Land Ltd, V. Aftab Singh in revision petition no.
2629-30/2018 in civil appeal no. 23512-23513 of 2017 decided on
10.12.2018. The relevant para of the judgement passed by the

Supreme Court is reproduced below:

“25. This Court in the series of judgments os noticed above considered the
provisions of Consumer Protection Act, 1986 as well as Arbitration Act, 1996
and laid down that complaint under Consumer Protection Act being a special
remedy, despite there being an nrb:tm“hun agreement the proceedings before
Consumer Forum have to go on ﬂﬂd‘ na ermr committed by Consumer Forum on
rejecting the applicotion, There is réason ﬁ:ur ot interjecting proceedings under
Consumer Protection Act on the s¢ren3th anarbitration agreement by Act,
1996, The remedy under Gonsumer Fmtwtian Actis a remedy provided to a
consumer when there s a defect i any gﬂﬁdf or services. The complaint means
any allegation in writing made by a mmmﬂmﬂnr has ‘also been explained in
Section 2{c) of the Act The remedy under the Consumer Protection Act (s
confined to complaint by consumer as_défined under the Act for defect or
deficiencies caused by-a service provider, the ¢heap and o quick remedy has

been provided to the consumer which is the object and purpose of the Act as
noticed above.”

19, Therefore, in view of the above judgements and considering the
provisions of the Act, the authority isof the view that complainant is
well within his rights to seek a'special.remedy available in a beneficial
Act such as the Cunﬂumer_i?mtﬁﬁiun Act and Act of 2016 instead of
going in for an arbitration. Hence, we have no hesitation in holding that
this authority has the requisite jurisdiction to entertain the complaint
and that the dispute does not require to be referred to arbitration

necessarily.

F.I11 Objection regarding complaint barred by Limitation Act, 1963
20. Another contention of the respondent is that if the date of possession

was to be construed in March 2017, the period of limitation has come to
an end in the year March 2020. However, the possession of the unit is

yet to be handed over to complainant. Therefore, the project shall be
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regarded as an "on-going” project and liability of the respondent is still
continuing. Further, as per section 11(4)(a) of the Act of 2016, the
responsibility of the promoter continues till the execution of

conveyance deed. The authority is of the view that the provisions of
Limitation Act, 1963 does not apply to Act, 2016. The same view has
been taken by Hon'ble Maharashtra Real Estate Appellate Tribunal,
Mumbai in its order dated 27.01.2022 in Appeal no. 006000000021137
titled as M/s Siddhitech Homes Pvt. Ltd. vs Karanveer Singh Sachdev
and others which provides as undes:

“Agreeing entirely with the allotteg, itis observed that RERA nowhere provides
any timeline for availing reliefs pﬁ:n.rjded .thf'rﬁundpr A developer cannot he
discharged from its obligatfons mer{a{p‘ . the gmund that the complaint was
nat filed within a specific périod preseribed. {.r:rld'er some other stotutes. Even if
such provisions exist i otlier énactments, those are rendered subservient to the
provisions of RERA By wirtue of non abstante clause in Section 89 of RERA
having overriding effect an any other lawinconsistent with the provisions of
RERA. In view thereaf Article 54 of L imitation Act-would not render the
complaint time barred. In the absence of express provisions substantive
provisions in RERA preseribing time limit for fifing comploint reliefs provided
thereunder cannot be denicd to effottee fur the reason of limitation or delay
and laches. Consequently, no benefit wil acerue to developers placing reliance
on the case law cited suprg to render-the complaint of allottee barred by any
limitation as alleged in Para 140 ﬂflﬂ'l-"-e' HErtc.‘fr no fault is found with the view
held by the Authority on this fssue™

21. Thus, the contention of promoter that the complaint is time barred by
provisos of Limitation Act stands rejected.

FIV Objection regarding the project being delayved because of force
majeure circumstances.

22.The respondent-promoter has raised the contention that the
construction of the tower in which the unit of the complainant is
situated, has been delayed due to force majeure circumstances such as
demonetisation, orders/restrictions of the National Green Tribunal,
weather conditions in NCR region, non-payment of instalment by

different allottees of the project and major spread of Covid-19 across
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worldwide. However, all the pleas advanced in this regard are devoid of

merit. First of all, the possession of the unit in question was to be
offered by 05.03.2017. Therefore, it is nothing but obvious that the
project of the respondent was already delayed, and no extension can be
given to the respondent in this regard. The events taking place such as
restriction on construction due to weather conditions were for a shorter
period of time and are yearly one and do not impact on the project being
developed by the respondent. Though some allottees may not be regular
in paying the amount due but thE :i_';iterest of all the stakeholders
concerned with the said project camm;he put on hold due to fault of on
hold due to fault of snme hl"I the. allottees. Thus, the
promater/respendent cannot be Eﬂ‘ﬂ!ﬂ any leniency based on aforesaid
reasons and the plea advanced i this regard is untenable.

G. Findings on relief sought by the complainant:
G.I Direct to the respondent company to pay delayed interest on the
amount received by the rcspunﬂent from the complainant in
respect of the unit no. R0-307,

23, The complainant was allotted a.unit in the project of respondent “Ireo
City Central”, in Sector 59, Eumgrani vide allotment letter dated

26.09.2012 for a total sum of Rs1;42,70,311/-. An apartment buyer's
agreement was executed. betwaen the-.par.ties on-24.09.2013 and the
complainant started paying the amount due against the allotted unit and
paid a total sum of Rs.66,52,940/.

24, The respondent vide letter dated 19.09.2016 raised a demand for due
instalment and on 25.11.2016 raised a demand for value added tax
which was due as per the payment plan opted by the complainant. After
reminders dated 14.10.2016 and 07.11.2016 for payment of

outstanding dues, the respondent issued a final demand notice on

A
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08.12.2016 and finally terminated the allotment of the unit on
23.01.2017 on failure of payment of outstanding instalments.

25. The complainant-allottee in under an obligation to make payment of

27.

outstanding as agreed between the parties vide agreement dated
24.09.2013. As per section 19{6) of the Act of 20 16, every allottee who
has entered into an agreement to take an apartment, plot or building
under section 13 is responsible to make necessary payments in the
manner ans within the time as specified in the said agreement. In the
present case, the cnmulajnant—a]lﬁ&b;jé: has not obliged with the terms of
the agreement, therefore, the cadé‘él'lajciﬁn dated 23.01.2017 of the unit
stands valid. A

during the proceedings of the -::Ié_t,r dated 13.07.2023 brought to the
notice of the Authority that the unit of the complainant was cancelled
way back in 2017 due to non-payment of instalments despite issuance
of numerous reminders and hence no case of DPC is made out as the
unit has already been caneelled. Though the complainant has sought the
relief of DPC while filing the tompliihant but the counsel for the
complainant during the proceedings of the day dated 13.07.2023 stated
that if DPC is not allowed, then the amount. deposited by the
complainant be refunded and requested to file an application for
amending the relief sought. But despite ample opportunities being given
vide hearing dated 05.10.2023, 18.01.2024, 21.03.2024, 18.07.2024 and
19.09.2024, the complainant has failed to file an application for
amendment of relief.

The counsel for the respondent vide proceedings of the day dated
19.09.2024 stated that as the relief sought by the complainant in the

complainant is not maintainable due to cancellation of the unit on
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23.01.2017. He further stated that though the unit was cancelled on

23.01.2017 but no amount has been refunded till date and requested for
deduction of 20% of sale consideration as earnest mo ney as per clause é
of buyer's agreement dated 24.09.2013. Clause & of the buyer's

agreement is reproduced below for the ready reference:

(6) EARNEST MONEY

The company and the allottee kereby agree that 20%(twenty percent) of the
sale consideration of the Rentol Pool Serviced Apartment shall be deemed to
constitute the "Earnest Money",

28.The issue with regard to deduction:of earnest money on cancellation of
a contract arose in cases of Mﬂu@#ﬁ:ﬁ-w}mn of India, (1970) 1 SCR
928 and Sirdar K.B Ram Chandra Raj Urs. VS. Sarah C, Urs, (2015) 4
SCC 136, and wherein it was he'ld_--thal: forfeiture of the amount in case of
breach of contract must be r&asunﬁhle and if forfeiture is in the nature
of penalty, then provisions of section 74 of Indian Contract Act. 1872 are
attached and the party so forfeiting must prove actual damages. After
cancellation of allotment, the flat remains with the builder as such there
is hardly any actual damage. National Consumer disputes Redressal
Commissions in CC/435/2019 Ramesh Malhotra VS. Emaar MGF Land
Limited (decided on 29.06.2020) and Mr. Saurav Sanyal VS. M/s IREO
Private Limited (decided on 12042022} and followed in
CC/2766/2017 in case titled as Jayant Singhal and Anr. VS, M3M
India Private Limited decided on 26.07.2022, held that 10% of basic
sale price is a reasonable amount to be forfeited in the name of "earnest
money”. Keeping in view the principles laid down in the first two cases,
a regulation known as the Haryana Real Estate Regulatory Authority
Gurugram (Forfeiture of earnest money by the builder) Regulations,

11(5) of 2018, was framed providing as under:
“5. Amount Of Earnest Money
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Seenario prior to the Real Estote (Requlations and Development) Act, 2016 was
different. Frauds were carried out without any fear as there was no law for the
same but now, in view of the ahove fucts and taking inte consideration the
Judgements of Hon'ble National onsumer Disputes Redressal Commission and
the Hon'ble Supreme Court of Indfa, the vuthority is af the view that the
Jorfeiture amount of the earnest money shall not exceed more than 104%
of the consideration amount of the real estate |.e, apartment Splot/building
as the case may be in all cases where the cancellation of the Jatsunit/plot is
made by the builder in a unilateral manner or the buyer intends to withdraw
from the project and any agreement containing any clause contrary to the
aforesaid regulations shall be void and o binding on the buyer.”

29. Keeping in view the aforesaid factual and legal provisions, the

respondent can retain the earnest money paid by the complainant
against the allotted unit and shall not nl‘.!';;;teed 10% of the consideration
amount. So, the same was liable tﬁ'f-hé' f"nrfeited as per clause 6 of the
buyer's agreement and 'Har}..i"ana'_ Real Estate Regulatory Authority
Regulation 11(5). So, the r.espﬂndéntfhﬁilder 18 directed to refund the
almount received from the complainant ie, Rs5.66,52,940/- after
deducting 10% of the sale consideration and return the remaining
amount along with interest at the rate of 1L10% (the State Bank of
India highest marginal cost of lending rate {MCLR] applicable as on date
+2%) as prescribed under rile- 15 6f the Haryana Real Estate
(Regulation and Development).. Rules, 2017, from the date of
cancellation ie., 23.01.2017 till the actual date of refund of the amount
within the timelines provided in rule 15 of the Haryana Rules 2017 ibid.

Gl Cost of escalation may kindly be waive off in favour of the

complainant as per section 18 and other relevant provisions of Act
of 2016,
G.III Direct the respondent to refund the illegal amount taken by the
respondent from the complainant.
30. The counsel for the complainant requests for refund of the paid-up

amount along with the interest vide proceedings of the day dated
13.07.2023. As the Authority is allowing the refund of the paid-up
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amount along with interest as mentioned in para 30, all above sought

reliefs by the complainant becomes redundant.

G.1V Direct the respondent to pay the litigation cost of Rs.1,00,000/- to
the complainant.

31. The complainant isg seeking relief wr.t compensation in the aforesaid
relief, Hon'ble Supreme Court of India In civil appeal titled as M/s
Newtech Promoters and Developers Pvt. Ltd. V/s State of UP & Ors.
Supra held that an allottee is entitled to claim compensation under
sections 12, 14, 18 and section 49 which is to be decided by the
adjudicating officer as per section Tla:nd the quantum of compensation
shall be adjudged by the adjudilfé:l:i:;ll'_l:‘;lg"fﬁiﬁcer having due regard to the
factors mentioned in section 72, Th&';_a{djydi-:ating officer has exclusive
jurisdiction to deal with tlie ::nnin‘laint?; in-fes;:-ect of compensation.

H. Directions of the authority:
32. Hence, the authority hereby passes this order and issue the following

directions under section 37 of the Act to ensure compliance of
obligations cast upon the promoters as per the functions entrusted to
the Authority under Section E:LE}'_]'_ ofthe Actof 2016:

i) The respondent/promoter is directed to refund the amount ie,
Rs.66,52,940/- received by him' from the complainant after
deduction of 10% of sale: consideration of Rs.1,42,70,311/- as
earnest money along-with interest af the rate of 11.10% p.a. on
such balance amount as prescribed under rule 15 of the Haryana
Real Estate [Regulation and Development) Rules, 2017 from the
date of cancellation i.e, 23.01.2017 till the actual date of refund of
the amount,

i) A period of 90 days is given to the respondent-builder to comply
with the directions given in this order and failing which legal

f& consequences would follow.
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iii) The respondent is further directed not to create any third-party

rights against the subject unit before full realization of paid-up
amount along with interest thereon to the complainant, and even if,
any transfer is initiated with respect to subject unit, the receivable
shall be first utilized for clearing dues of allottee-co mplainant.

33. This decision shall mutatis mutandis apply to cases mentioned in para 3
of this order.

34. The complaints stand disposed uf Tr'ue namﬁed copies of this order ha
placed on the case file of each mafl.'t-er

35. Files be consigned to the reglsmr.-

W= =
(Vijay Kufmiar Goyal)
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 14.11.2024
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