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Complaint no. 360 of 2024 and 14 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Order: 11.12.2024

Name of the

Builder

Ocean Seven Buildtech Pvt. Ltd.

Project Name

Expressway Towers

S.no.

Complaint No.

Complaint title

Attendance

1.

CR/360/2024

Dhruv Mangal V/s Ocean Seven
ildtech Pvt. Ltd.

CR/361/2024

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

CR/362/2024 /|

/

f ¢

F
(-

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

ﬁ_

CR/363/2024"

%

Harshul ﬁakk&r V[ 0c§a®§§ven

Bu@thCh Pvt gt%

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

4
CR/364/2024

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

CR/365/2024 |1

%

()
' i

:. .f.- "" i .'_. J % fl
(I AN

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

CR/366/2024

’fDETepak KurﬁaWuhy‘al V/%LO cean Seven
Buildtech Pvt. Ltd.

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

CR/374/2024

Deepak Balwada V/s Ocean Seven
Buildtech Pvt. Ltd.

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)

CR/376/2024

Sharwan Kumar V/s Ocean Seven
Buildtech Pvt. Ltd.

B.L Jangra
(Complainant)
Arun Yadav
(Respondent)
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10. | CR/377/2024 | Sanjay Saini V/s Ocean Seven Buildtech B.L Jangra
Pvt. Ltd. (Complainant)
Arun Yadav
(Respondent)

11. | CR/388/2024 | Mohit Chauhan & Ekta Mittal V/s Ocean B.L Jangra
Seven Buildtech Pvt. Ltd. (Complainant)
Arun Yadav
(Respondent)

12. | CR/844/2024 Neetu Prakash V/s Ocean Seven B.L Jangra
Buildtech Pvt. Ltd. (Complainant)
Arun Yadav
(Respondent)
13. | CR/845/2024 | Harpal Singh V/s Ocean Seven Buildtech B.L Jangra
i vt, Ltd. (Complainant)
o Arun Yadav
(Respondent)
)cean Seven Buildtech B.L Jangra
t (Complainant)
Arun Yadav
o & )1 410N ] (Respondent)
15. | CR/849/2024' ['SHi Srivasta @ B.L Jangra
& (Complainant)
Arun Yadav
(Respondent)

é
‘!
i

14. | CR/848/2024

CORAM:
Ashok Sangwan

This order shall dis%?geé’“%l ainits titled as above filed before
."__4 - 1 ; \ | | /"\_ re o, A A .

this authority in form CRA -iuqlcglej §e@_§i!pt;** 31'of the Real Estate (Regulation

and Development) Act, 2016 (hereinafter referred as “the Act”) read with

Member

rule 28 of the Haryana Real Estate (Regulation and Development) Rules,
2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a) of
the Act wherein it is inter alia prescribed that the promoter shall be
responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.
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2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Expressway Towers” at Sector 109, Gurugram being developed by
the respondent/promoter i.e.,, Ocean Seven Buildtech Private Limited. The
terms and conditions of the builder buyer’s agreements fulcrum of the issue
involved in all these cases pertains to failure on the part of the promoter to
deliver timely possession of the units in question, seeking award of
possession and delayed possessu?n charges etc.

3. The details of the complaints, l;gplycstatus unit no., date of agreement,

f‘rgi”\
possession clause, due date ofl-; 0SSE Slon offer of possession, total sale

below:

Project: “Expressway Towers at Sector 109, Gurugram

Possession clause in Affordable Housing Policy- \

1 (iv) All such projects shall Qe requ:red to nfpessanl completed within 4 years from
the date of approval of buqzl p[ans orgrgi environme tal clearance, whichever is
later. This date shall be refgﬂeito as the gdaﬁz of cdrgﬁ}e}cement of project” for the
purpose of the policy. 3\ ¢ L I

1. Date of sanction of building planswﬂat&of‘sahctlon af building plans is 26.09.2016
as per information obtained from the plannmg hranch

2. Date of grant of env ogm%tal- !
clearance is 30.11.2017 as eE lnfn :

earance- Q@te of grant of environmental
' %1@&»{1"? the planning branch.

3. Due date of handing overof possgs,si?w 30.05.2022

(The due date has been calculated as 4 years from date of grant of environmental
clearancei.e, 30.11.2017 as per policy of 2013 + 6 months as per HARERA notification
no. 9/3-2020 dated 26.05.2020 for the projects having completion date on or after
25.03.2020).

4. Occupation certificate- Not obtained

5. DTCP License no. 6 of 2016 dated 16.06.2016- Shree Bhagwan is the licensee for
the project as mentioned in land schedule of the project.

6. RERA registration - 301 of 2017 dated 13.10.2017 valid upto 12.10.2021.
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.| Complaint  |Reply Due date | Total sale Eelief
no./title/ status of consideration  Sought
date  of admeasur possession | and amount
complaint apartment Offer | Paid by the

ﬁossession Complainant
agreement (s)
CR/360/2024 Reply 30.05.2022 |TSC: DPC and
received Offer of Rs. 26,29,500/- Possessio
Dhruv Mangal | on ' (As per BBA on | n,CD
V/s Ocean 10.07.20 g‘:ftstf;zf:; page 38 of
Seven Buildtech | 24 (Page 38 of complaint)
Pvt. Ltd.
AP:
DOF- Rs. 24,38,344 /-
19.02.2024 (As per ledger
account on page
71 of complaint)
CR/361/2024 | Reply 30.05.2022 |TSC: DPC and
received Rs.27,18,251/- [Possessio
Avinash on (As per CRA on [pn,CD
Choudhary V/s | 10.07.20 page 22 of
M/s Ocean 24 complaint)
Seven
Buildtech Pvt. AP:
Ltd. Rs. 27,18,251/-
(As per ledger
DOF- account on page
19.02.2024 31 of complaint)
CR/362/2024 | Reply TSC: DPC and
received Rs. 12,62,500/- Possessio
Lokesh on (As per BBA on | n,CD
MehlawatV/s | 10.07.20 page 36 of
Ocean Seven 24 complaint)
Buildtech Pvt.
Ltd. AP:
Rs. 13,16,156/-
DOF- (As per ledger
22.02.2024 account on page
- A 71 of complaint)
CR/363/2024 | Reply .30.05. TSC: DPC and
received ; Oﬂ:fferp'b " '| Rs.26,26,000/- | Possessio
Harshul on S (As per CRA on | n,CD
MakkarV/s | 10.07.20 | (Page 27 of ﬁz?:;z;‘:‘; page 21 of
Ocean Seven | 24 complaint)
Buildtech Pvt.
Ltd. AP:
Rs. 27,77,650/-
DOF- (As per ledger
22.02.2024 account on page
29 of complaint)
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5. | CR/364/2024 | Reply 201, Tower | 29.12.2017 | 30.05.2022 |TSC: DPC an
received | 5, 2 Floor Offer of Rs. 26,26,000/- Possession,
Snehanshu on ) (As per BBA on | CD
Gandhi & Shilpa | 10.07.20 | (Page 34 of g"stse;m’; page 38 of
JainV/s Ocean | 24 complaint) Bl complaint)
Seven Buildtech
Pvt. Ltd. AP:
Rs. 27,14,626/-
DOF- (As per ledger
22.02.2024 account on page
71 of complaint)
6. | CR/365/2024 | Reply 708, Tower | 28.11.2018 | 30.05.2022 |TSC: DPC  and
received | 4, 7% Floor Rs. 26,26,000/- Possession,
Neenu Verma | on i Ofi (As per BBA on | CD
V/s Ocean 10.07.20 | (Page 34 of g"sts";s °'(‘1' page 38 of
Seven Buildtech | 24 complaint) e complaint)
Pvt. Ltd.
AP:
DOF- Rs. 30,98,678/-
22.02.2024 (As per payment
receipts on page
73-80 of
complaint)
7. | CR/366/2024 | Reply TSC: DPC and
received Rs. 26,26,000/- Possession,
Deepak Kumar | on (As per BBA on | CD
Nautiyal V/s 10.07.20 page 38 of
Ocean Seven 24 complaint)
Buildtech Pvt. ;
Ltd. | AP:
Rs. 27,14,626/-
DOF- (As per CRA on
22.02.2024 page 24-25 of
complaint)
8. | CR/374/2024 | Reply TSC: DPC and
received Rs. 26,26,000/- Possession,
Deepak on (As per CRA on | CD
Balwada V/s 10.07.20 | (Pag page 21 of
Ocean Seven 24 | com complaint)
Buildtech Pvt.
Ltd. AP:
Rs. 26,77,895/-
DOF- (As per ledger
19.02.2024 account on page
28 of complaint)
9. | CR/376/2024 | Reply 303, Tower | 26.07.2017 | 30.05.2022 |TSC: DPC  and
received | 3, 3" Floor Rs.26,29,500/- | Possession,
Sharwan Kumar | on Offer of (As per BBA on | CD
V/s Ocean 10.07.20 | (Page 35 of : page 35 of
Seven Buildtech | 24 complaint) ﬁ%stssgfe[g complaint)
Pvt. Ltd.
AP:
DOF- Rs. 27,18,246/-
19.02.2024 (As per ledger
account on page
75 of complaint)
v
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10.| CR/377/2024 | Reply 1502, 10.06.2017 | 30.05.2022 |TSC: DPC  and
received | Tower 6, Rs. 26,29,500/- | Possession,
Sanjay SainiV/s | on 15t Floor Offer of (As per BBA on | CD
Ocean Seven 10.07.20 . page 36 of
Buildtech Pvt. | 24 (Page 36 of POSSESSION- | ., plaint)
Ltd. complaint) Not offered
AP:
DOF- Rs. 27,18,248/-
19.02.2024 (As per ledger
account on page
70 of complaint)
11.| CR/388/2024 | Reply 2308, 08.10.2018 | 30.05.2022 |TSC: DPC  and
received | Tower 3, Rs. 26,26,000/- | Possession,
i rd
Chauhang Eita | 100720 | offerof | P Gt |
Mittal V/s 24 (Page 37 of | Notoffered | complaint)
Ocean Seven complaint) |
Buildtech Pvt. & AP:
Ltd. Rs.27,14,168/-
(As per ledger
DOF- account on page
19.02.2024 74 of complaint)
12.| CR/844/2024 | Reply TSC: DPC and
received Rs. 26,29,000/- Possession,
Neetu Prakash | on f (As per BBA on | CD
V/s Ocean 10.07.20 | (Ps page 36 of
Seven Buildtech | 24 complaint)
Pvt. Ltd.
AP:
. DOF- Rs. 23,86,276/-
07.03.2024 (As per ledger
account on page
67 of complaint)
13.| CR/845/2024 | Reply TSC: DPC and
received Rs. 26,26,000/- Possession,
Harpal Singh on (As per BBA on | CD
V/s Ocean 10.07.20 page 34 of
Seven Buildtech | 24 | complaint)
Pvt, Ltd.
AP:
DOF- Rs. 23,83,094/-
07.03.2024 '\ /| (As per ledger
W | account on page
72 of complaint)
14.| CR/848/2024 | Reply 804, Tower | 03.10.2017 | 30.05.2022 |TSC: DPC  and
received | 3, 8% Floor Offer of ?:;26,2%0];)3/- ggssession,
Pratap Singh on Bas per on
V/sOcean | 10.07.20 | (Page 36 of Mot offered | P288 36 of
Seven Buildtech | 24 complaint) complaint)
Pvt. Ltd.
AP:
DOF- Rs. 27,01,929/-
07.03.2024 (As per ledger
account on page
70 of complaint)
v
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15.| CR/849/2024 | Reply 1206, 07.06.2017 | 30.05.2022 |[TSC: DPC and
received | Tower 6, Offer of Rs. 26,29,500/- Possession,
Himanshu on 12t Floor S (As per BBA on | CD
SrivastavaV/s | 10.07.20 gossefsfmor:i- page 34 of
Ocean Seven 24 (Page 34 of e complaint)
Buildtech Pvt. complaint)
Ltd. AP:
Rs. 20,54,299/-
DOF- (As per ledger
07.03.2024 account on page
69 of complaint)

Note: In the table referred above certain abbreviations have been used. They are elaborated as
follows:
Abbreviations Full form

DOF- Date of filing complaint
TSC- Total Sale Consideration
AP- Amount paid by the allottee(s)

| 4

between the partlgsa(ger se in re p%ct of si "

possession and delayedﬁ posSesSm' chrrge’s e

5. It has been demded to treat the sald compldm’bs gs an application for non-

compliance of statutory obllgai;wns} oqii:he partof the promoter/respondent

in terms of section 34(f) of theeA@ﬁﬁiﬁi"chmandates the authority to ensure

compliance of the 1 blgatmns,g g&n&hg promoter, the allottee(s) and

the real estate agehts?iundéi' the the rules gnd the regulations made
thereunder. | I |

6. The facts of all thé\&gmﬁia{in“tsﬁ ﬁleci%y tl‘h’e cBrr;piajnant(s] /allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/360/2024 titled as Dhruv Mangal V/s Ocean Seven Buildtech Pvt. Ltd.
are being taken into consideration for determining the rights of the

allottee(s) qua possession and delayed possession charges.
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A. Project and unit related details

7.

The particulars of the project, the details of sale consideration, the amount
paid by the complainant(s), date of proposed handing over the possession,
delay period, if any, have been detailed in the following tabular form:

CR/360/2024 titled as Dhruv Mangal V/s Ocean Seven Buildtech Pvt.
Ltd.

S. | Particulars Details
N.
1. | Name of the project “Expressway  Towers”, Sector 109,

| Gt fugram
fford able Housing
6 dated 16.06.2016

2. | Nature of the project
3. DTCP license no. an

l

I

validity status _
4. |RERA Reglsteredﬁ not ﬁw of 40'17 dated 13.10.2017 valid upto
registered / 1&11 2021
5. | Allotment Letter /s @ 21 0%}017 A
> 4 tpage 30 of cg”mpiamt]
6. |Unitno. | & a

‘-6
TS

7. | Unit area admeas urmg

area

8. Date of execuﬂon
Apartment Buygeg' ':'
Agreement i
9. | Possession clat 1nL 1 (iv). -
Affordable H@usmg All such pI'O]ECtS shall be required to be
Policy | necessarily completed within 4 years from
-+ | the date of approval of building plans or
| grant of environmental clearance,
whichever is later. This date shall be
referred to as the “date of commencement
of project” for the purpose of the policy.
10. | Date of environmental | 30.11.2017

clearance (as per information obtained from the
planning branch)
11. |Date of approval of|26.09.2016
building plans (as per information obtained from the
planning branch)
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12. | Due date of possession | 30.05.2022

(Calculated as 4 years from date of grant of
environmental clearance i.e, 30.11.2017 as
per policy of 2013 + 6 months as per
HARERA notification no. 9/3-2020 dated
26.05.2020 for the projects having
completion date on or after 25.03.2020.)
13. | Total sale consideration | Rs.26,29,500/-

(As per BBA on page 38 of complaint)

14. | Amount paid by the | Rs.24,38,344/-

complainant (As per ledger account on page 71 of
ggmplamt]
15. | Occupation certlflcaktg ‘Not/obtained
/Completion certificate | Y
16. | Offer of possession ‘mj. ytoffered
el M 1
Facts of the complamt ,, 4;5,: Y @\

»

The complainant has ma;fe the&@l}_miﬁg uq ons .
That the complaniangwas allo?t ﬂf nlt/ bgarmg no. 2706 in Tower
_. _easur:néng %q ﬁrzcg:;ﬁi area and 99 sq. ft. balcony
area in the promcf oﬁ the respndent namad “Expressway Towers” at

1
| 5

allotment lettaai'd jted 21.09.2017. Thereafter,
an agreement to sell (ﬁtﬁ% Jawas executed between the parties

said aﬂ"t‘?@? ?l‘ iﬁtol@ sale consideration of
| g A ‘ I_‘,_ ! 1} E “_"f \__

regarding the
Rs.26,29,500/-.

That the respondent mlsch JQ, f}y dld not ’mention specific date of
e? \....

handing over the phys:cal possessnon of the ﬂat/umt It was mentioned in

the clause no. 5.2 of the agreement to sell that the company shall sincerely

endeavour to complete the construction and offer the possession of the

said unit within five years from date of receiving of licence.

That the respondent obtained building plan approval on 26.09.2016 and

received environmental clearance on 30.11.2017.

Page 9 of 25 W



aﬂ GURUGRAM Complaint no. 360 of 2024 and 14 others

IV.  That the respondent cannot override clause 1(iv) of Affordable Housing
Policy, 2013 relating to completion of construction and possession. Hence
the due date of possession is to be reckoned from environmental
clearance that is 30.11.2017 which comes to 30.11.2021.

V.  That the complainant had availed a home loan of Rs.20,23,000/-against
mortgage of the said flat @8.35/- percent p.a. from State Bank of India
with EMI of Rs.25,000/-. In this regard State Bank of India had issued a
sanctioned letter dated 10 10 017. It is submitted that as the

VL

as “Shri Hardev & Ors V/s /s Oc}ean _even Buildtech Pvt. Ltd”
passed by the Natlonal Anti- Rgofgeerlngi‘\gthonty However, despite

repeated request and remmder§ for settlement of the above in the cost
and other payab!@s by the comp I mant @ut;rfh,grespondent refused to give
the same hence corr‘?’mltted tﬁé ﬁtgqia of'the said judgment.

VII. Thatthe respondent under C‘T’aﬂ‘se*a@"%u] and (1v] of the agreement to sell
has demanded @b@ur cesé: ﬁA’l{ Work C@ntract Tax, Power Backup
charges. The same Lannot b aﬂy demandgd as has been noted by this
Authority in Tinki ]am, {zs Epaje @vers’l’vt Ltd CR No. 35 of 2021 and
Varun vs Emaar MGF Land Itd. CR. No. 4031 of 2019.

VIII.  That the complainant had paid sum of Rs.24,28,344 /- which is around
90% of the total price of the flat by 18.07.2020 as per the payment plan
of the agreement to sell, but the respondent had neglected to complete
the project till date and no construction activity is going on.

IX. The complainant visited several times in the office of the respondent

calling upon to complete the project and handing over the possession, but
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it gave evasive reply and demands illegitimate money under the pretext
the construction cost has gone above but were refused by the
complainant. However, the complainant is ready to pay the legitimate
balance demand as may be directed by this Authority at the time of
possession.

Relief sought by the complainant:

The complainant has sought following relief(s):

i.  Direct the respondent to hagg; ver possession of the unit, to execute
conveyance deed and to pay- _stessmn charges as per the Act.

To restrain the responden*_t mandmg Labour Cess, VAT, Work
" _'*eharges

i ity I. lamed to the respondent/ promoter

g i,

ii.

illey en committed in relation to
section 11(4) (a) of the act to pad gu11ty or hqt to plead guilty.

Reply by the respondent |
. The respondent v1de }ts rip%y dgtetj 11 07 ZOjﬁ;hgs contested the complaint

\'¢
on the following gro gis N\

i. That this Authority la;:ks ,}klrl' _, cpganjtg ad]udlcate upon the present

complaint as vide clause 16.2° tiﬁ‘he bu1lder buyer agreement, both the
parties have qu&ca}lyx afér%d ug resplgﬁ any disputes through
arbitration. — \ B

ii. Thatthe compiamﬁt isa willlﬁl(da’auiter and dellberately, intentionally
and knowingly have not paid timely installments.

iii. That starting from February 2023, the construction activities have been
severely impacted due to the suspension of the license and the freezing of
accounts by the DTCP Chandigarh and HRERA Gurugram, respectively.
This suspension and freezing of accounts represent a force majeure event

beyond the control of the respondent. The suspension of the license and

freezing of accounts, starting from Feb 2023 till date, have created a zero-
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time scenario for the respondent. Further, there is no delay on the part of
the respondent project as it is covered under clause number 5.5 force
Majeure, which is beyond control of the respondent.

That the final EC is CTE/CTO which has been received by the respondent
in February 2018. Hence the start date of project is Feb 2018 and rest

details are as follows:

Covid and NGT Restrictictions

Project completion Date Feb-22
Covid lock down waiver o 18 months
NGT stay (3 months appm&,:‘ y

year)i.e. 6*3 18 months

Total Time extended to be e§
(18+18) months .| 36 months

I Y4, [\Feb 2023 till

further time to be extended tﬂl the
unfreezing of the Qccountﬁrea Feb- Nov
2023 (10 months). |

projectis unfreeze
be added till unfree

As per the tabl;_;.; :
construction is | : )
competent authonty on the;da!tfe ‘of ﬁhpgﬂus neply From Feb 2023, the
license has been suspended art'd 'actdunts havé been freezed by the DTCP
Chandigarh and HRERA Gurugram.

That the complainant has claimed relief for restraining it from
demanding labour cess, VAT, work contract tax and power backup
charges. However, the project has not been completed yet and no cause
of action has arisen for the complainant to file a complaint based on false,

fabricated and erroneous grounds. The complainant has not paid the
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outstanding installments with interest. For that reason, the respondent
has cancelled his unit and allotted to some other buyer.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of these undisputed documents and submission made
by the parties.
Jurisdiction of the authority

The authority observes that lt m_(__\__kterrltorlal as well as sub]ect matter

jurisdiction to adjudicate thep: ot
E.1 Territorial jurisdiction ;

As per notification no. 1/9"2 / 20 ,'-

r-‘ {\ % *"-" ' i

4 \,ax;

purpose with OfﬁCﬁMlluated i€

in question is mtﬂa@d@ w1§h1é

',q b '-T_ ;i :L".-- : "}
the present complamt . "““__" > |

5 %3
“_’ T

E.Il Subject matter jurisdiCtion "

Section 11(4)(a) &% % E%E - -,?E ;}%t the promoter shall be

responsible to the aJlottee as per agreement for sale Section 11(4)(a) is

reproduced as hereunder. | __.'

Section 11

(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:
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34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

16. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter.

F. Findings on the objections raised by the respondent:

F.I Objections regarding force majeure.
17. The respondent/promoter has ralsed the contention that the construction

}‘, L o
of the project has been delayed due to force majeure circumstances such as

vaj ~f )

ban on construction due to orders passed by NGT, major spread of Covid-19

7 VRduldl

across worldwide, 513512(31}313‘{1 o?iz lic?*llse_'P?r the DTCP, Chandigarh and
freezing of accounts t:!l HRERA Gurugram etc. wzuch is beyond the control
of the respondent and are covered under cléuﬁs&e 5.5 of the agreement. The
respondent has further submltted that suspensmn of the license and

21 B
“ank [ “ & i g.&.

freezing of accounts startmg f_rorrsl Feb 2023 till ciate have created a zero-
time scenario for tﬁé respond‘tzanti Flifthermore the final EC is CTE/CTO
which has been recelved by the respondent in February 2018, hence the
start date of pm]ect is Feb 2018. How__eyer all the pleas advanced in this
regard are devoid of mer:t; A*::. p‘(‘erzclau;e f[lv]aof the Affordable Housing
Policy, 2013 it is prescribed that “All such projects shall be required to be
necessarily complefed WIthm 4 years from the date of approval of building
plans or grant of environmental clearance, whichever is later. This date shall
be referred to as the “date of commencement of project” for the purpose of this
policy. The respondent has obtained environment clearance and building
plan approval in respect of the said project on 30.11.2017 and 26.09.2016
respectively. Therefore, the due date of possession is being calculated from

the date of environmental clearance, being later. Further, an extension of 6
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months is granted to the respondent in view of notification no. 9/3-2020
dated 26.05.2020, on account of outbreak of Covid-19 pandemic. Therefore,
the due date of possession was 30.05.2022. As far as other contentions of
the respondent w.r.t delay in construction of the project is concerned, the
same are disallowed as firstly the orders passed by NGT banning
construction in the NCR region was for a very short period of time and thus,
cannot be said to impact the respondent-builder leading to such a delay in

the completion. Secondly, the llcgme of the project of the respondent was
suspended by DTCP, Haryanei‘w ;

.-@Ar-

émo dated 23.02.2023, due to grave

"ance of the terms and conditions of

violations made by it in makmg 3 ]

the licence and thereafter tdll% '__eygral\gontmumg violations of the

provisions of the Act,” Z{ﬁ’@by‘; er "espor dqft%;lp view to protect the interest
K i x‘ﬂ._..,., \

of the allottees, the bar:li account of the respond*ent related to the project
was freezed by thlS Authorlty v1de order dated 24.02.2023. Thus, the
promoter/respondent cannot be %wen any lemency on based of aforesaid

i WU B
reasons and it is well settled pr1nc1ple that a person cannot take benefit of
-.._ >

his own wrong.

F. I Objection regarding complainant“xs in breach of agreement for non-
invocation of arbitration. | '
The respondent has suk

that ) ntg_g not maintainable for the
reason that the agreemem; conﬁalﬁs an aryitr@tign clause which refers to the
dispute resolutlon meéchanism to be adopted by the parties in the event of
any dispute. The authority is of the opinion that the jurisdiction of the
authority cannot be fettered by the existence of an arbitration clause in the
buyer’s agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention

to render such disputes as non-arbitrable seems to be clear. Also, section 88
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of the Act says that the provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Further, the authority puts reliance on catena of judgments of the Hon'ble
Supreme Court, particularly in National Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (2012) 2 SCC 506, wherein it has been held
that the remedies provided under the Consumer Protection Act are in
addition to and not in derogation of the other laws in force, consequently the
authority would not be bound to refer parties to arbitration even if the
agreement between the partaesghag{ an arbitration clause. Therefore, by
applying same analogy the p{ﬂ@ncﬁof arbitration clause could not be
n of theguthonty

rs MW '_aﬁl'&%MGF Land Ltd and ors.,
Consumer case no. 701 of 20f§5ﬁdfc1ded Zm 13.07.2017, the National
Consumer Disputes: £@dressal Comnussmn New Delhi (NCDRC) has held

that the arbltratlo%a vﬁlausé ln agrE"ments begtween the complainants and

builders could not eltcumscnbe e ]urlsdlcﬁien of a consumer. Further,
while considering the issue of mamtamablllty of a complaint before a

consumer forum /commlssmn in the fact of an ex1stmg arbitration clause in

_ = ¥h BNl
the builder buyer agreement the hon'ble Suprerne Court in case titled as
- LS WS BV i

M/s Emaar MGF Land Ltd. V Aﬂab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NCDRC and as provided in Article 141
of the Constitution of India, the law declared by the Supreme Court shall be
binding on all courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. Therefore, in view of the above
judgements and considering the provision of the Act, the authority is of the
view that complainant is well within his right to seek a special remedy

available in a beneficial Act such as the Consumer Protection Act and RERA
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Act, 2016 instead of going in for an arbitration. Hence, we have no hesitation

in holding that this authority has the requisite jurisdiction to entertain the

complaint and that the dispute does not require to be referred to arbitration

necessarily.

G. Findings on the reliefs sought by the complainant:

G.I Direct the respondents to handover possession of the unit, to execute

conveyance deed and to pay delay possession charges as per the Act.

20. The complainant intends to continue with the project and is seeking delay

possession charges as provided under the proviso to section 18(1) of the

Act. Sec. 18(1) proviso reads as i

21. Clause 5.2 of the fla

“Section 18: - Return :n‘ﬁ'r' t and compensation
18(1). If the proﬁrfa : t com ete or is unable to give

possession of aggpd ‘tmet

irivere il w@. y

Provided, that where mﬂaﬁt&esdoes nohgtend to withdraw
from the R{Oject he shall be pmd by the %romoter, interest

for eve nth of over of the
possessgsuch ﬁ;ﬁ . SC Qg
| bti}”zer& '

_ | of
agreement) prov1de§“ for, handlng[over of ‘possaessmn and is reproduced

below:

“The Compan)
the sa:’d unit !

» T REE e B J’

%l

(Emphasis supplied)

omplete construction of
te of .cervmg of licence
eriod), but subje orce.majeure clause of this
Agreement and t:mely paym@nt of m.staﬂmenr.s by the Allottee(s).
However compaqy completes | he. @sbnstmca(gm prior to the period of
5 years the Allotteeshall notraisean in taking the possession after
payment of remaining sale price and other charges stipulated in the
to Sell. The Company on obtaining certificate for occupation and
use by the Competent Authority hand over the said unit to the
Allottee for his/her/their occupation and use, subject to the All
complied with all the terms and conditions of the said Policy and
Agreement to Sell and payments made as per Payment Plan...”

22. At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subjected to all kinds of

terms and conditions of this agreement and application, and the
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complainant not being in default under any provisions of these agreements
and compliance with all provisions, formalities and documentation as
prescribed by the promoter. The drafting of this clause and incorporation of
such conditions are not only vague and uncertain but so heavily loaded in
favour of the promoter and against the allottees that even a single default
by the allottees in fulfilling formalities and documentations etc. as
prescribed by the promoter may make the possession clause irrelevant for
the purpose of allottees and 1;he commltment date for handing over

possession loses its meaning:. Thg,izjmrporatlon of such clause in the buyer S

agreement by the promoter 19@

the Affordable Housin },P(il%cy,@' AL -also deprive the allottees of their
right accruing after dblay in Eﬁl&_ “é

e
the builder has misused his” dommant positlon and drafted such

lust to comment as to how

mischievous clause l:&-tf’le agree;rrr (<2 Td thea l%tges are left with no option
o

i N

Ry
Clause 1(iv) of the &&ird%b]ﬁe Hous nél’ohcyﬁ?ﬁzw provides for completion

of all such projects llcenced und‘é‘f“"it @lc;*the same is reproduced as under

"-ﬁa

but to sign on the doge hnes

for ready reference:

1(iv) HA D A
all be requ 0.

“All such projects' be. rﬁy éﬁmp!eted within 4 years
from the date of- approval of building-plans or grant of environmental
clearance, whichever. is later. Thp&datg shall bg referred to as the “date of
commencement of project” for the purpose of the policy.”

Due date of handing over of possession: As per clause 1(iv) of the

Affordable Housing Policy, 2013 it is prescribed that “All such projects shall
be required to be necessarily completed within 4 years from the date of
approval of building plans or grant of environmental clearance, whichever is
later. This date shall be referred to as the “date of commencement of project”
for the purpose of this policy. The respondent has obtained environment

clearance and building plan approval in respect of the said project on
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30.11.2017 and 26.09.2016 respectively. Therefore, the due date of
possession is being calculated from the date of environmental clearance,
being later. Further, an extension of 6 months is granted to the respondent
in view of notification no. 9/3-2020 dated 26.05.2020, on account of
outbreak of Covid-19 pandemic. Therefore, the due date of possession
comes out to be 30.05.2022.

Admissibility of delay possession charges at prescribed rate of

interest: Proviso to section 18 medes that where an allottee does not

intend to withdraw from the \pl":"

Rule 15. Hrescnbed mte of mterest— .{P?*oélso to section
12, secgon 18 and sg@\.\se@ (@ an Supsecnon (7) of

section 19]
(1) Forﬁ?ﬁeiuurp@se of p ov tﬁe{: QJI BZ section 18;
4)a Zﬁse ion 19, the “interest
at t éb hall e Bank of India

h:ghesc margfug[co oﬂ 2nding mtg +2%.:

Provided that in"c E:se the. State Bank of India
marginal cost.o Iemﬁﬁg tes(MCLR) is not in use, it
shall be replace “by"Stich benchmark lending rates

3anko @ fix )ﬁJm time to time
-'\” f' ib&i =

The legislature in_ wnsdom l,n the. aubordmate legislation under the

provision of rule 15 of the rules, .has' determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform
practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate (in short, MCLR) as on date i.e., 11.12.2024
is 9.10%. Accordingly, the prescribed rate of interest will be marginal cost
of lending rate +2% i.e., 11.10%.
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The definition of term ‘interest’ as defined under section 2(za) of the Act
provides that the rate of interest chargeable from the allottee by the
promoter, in case of default, shall be equal to the rate of interest which the
promoter shall be liable to pay the allottee, in case of default. The relevant
section is reproduced below:

“(za) "interest" means the rates of interest payable by the

promoter or the allottee, as the case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interest chargeable from the allottee by the
promoter, in case pf’dgfaeft shall be equal to the rate of
interest which the | ymoter shall be liable to pay the

a!!ortee, in case oﬁd

(i)
ived the amount or any
t or part thereof and
_____ interest payable by

o) -- from the date the
aHoEtee defaufts in pqymemc to the prﬁmeter till the date it
is patg, ; I

Therefore, mterest g,n the del: PP
charged at the preggl ed ratz

which is the same agtgswbemg gran d ;fo thé cﬁ’tnplamant in case of delayed

-
?‘&%w g &

<JE ReGY
On consideration of the documéms'“é‘\‘?allable on record and submissions

1 ,:‘ ﬁsﬁ@d that the respondent is in

contravention of the Sectlon i11[.4-}(«':0 of the Act by not handing over
possession by the due date as per the agreement:. By virtue of clause 1(iv) of

possession charges.

the Affordable Housing Policy, 2013, the respondent/promoter shall be
necessarily required to complete the construction of the project within 4
years from the date of approval of building plans or grant of environmental
clearance, whichever is later. Therefore, in view of the findings given above,
the due date of handing over of possession was 30.05.2022. However, the
respondent has failed to handover possession of the subject apartment to

the complainant till the date of this order. Accordingly, it is the failure of the
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respondent/promoter to fulfil its obligations and responsibilities as per the
agreement to hand over the possession within the stipulated period. The
respondent vide its reply dated 10.07.2024 has contended that the
complainant has not paid the outstanding installments with interest. For
that reason, the respondent has cancelled his unit and allotted to some other
buyer. However, as per record, the complainant is not at default and has paid
a considerable amount of money towards the sale consideration of the unit.

Further, there is no document avmlgble on record to substantiate the claim

of the respondent. Accordmgl& '}'3 m of the respondent is rejected being

devoid of merits. Moreover ority observes that there is no

?”4‘3}?

document on record from. yvhlc

&‘@*g §

‘lﬂ; \ -___ngbe a\certamed as to whether the
respondent has applﬁed ’f’or occ

f“. b

'aﬁ CertlﬁCate or what is the status of

i i
e -W@ &

construction of the pno;ect Hence thlS proje

project and the p?'owglons of th( A% Ta[[ -
builder as well as alfgttees

t*lS‘LtO be treated as on-going

Ié?;ag;ppllcable equally to the

31. Accordingly, the non-gcompllance of’ the mandate contained in section
11(4)(a) read with prowse to se?ﬁon &18(1}701’ the Act on the part of the

[
respondent is estabhshedM allottee shall be paid, by the

n due date of possession i.e.,

30.05.2022 till valid. offer.of poss{ess:ldn' f)ius '2 months after obtaining
occupation certlficate=fro.m'.the‘-cefnpe‘tent authority or actual handing over
of possession whichever is earlier, as per section 18(1) of the Act of 2016
read with rule 15 of the rules.

32. Further, as per section 11(4)(f) and section 17(1) of the Act of 2016, the
promoter is under an obligation to get the conveyance deed executed in
favour of the complainant. Whereas as per section 19(11) of the Act of 2016,
the allottee is also obligated to participate towards registration of the

conveyance deed of the unit in question. However, there is nothing on the
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record to show that the respondent has applied for occupation certificate or
what is the status of the development of the above-mentioned project. In
view of the above, the respondent is directed to handover possession of the
flat/unit and execute conveyance deed in favour of the complainant in terms
of section 17(1) of the Act of 2016 on payment of stamp duty and
registration charges as applicable, within three months after obtaining
occupation certificate from the competent authority.

G.II To restrain the respondent from demanding Labour Cess, VAT, Work
Contract Tax and Power Baclsgg qharges

The complamant has sought}-
.T* 0

respondent till date, hoyveverl""{

agreement dated Zﬁﬁz 2017, it has/ﬁeen eptroned that the allottee is

x i,.l.'

y the ab ?va}saﬁg

by the respondent cdpany T }terefore in the 1ﬁferest of justice and to avoid
further litigation, the. Quthorl%s 1

liable to pay separa as per the demands raised

llgsratlng lts findings on the above said

it

charges: N@ T éw Qp(ﬁd
* Labour Cess:- The issue o c s has already been dealt with by
the authority ir C;;mp!am% iﬂg:r(lg no@ﬂyﬁéf 2019 titled Mr. Sumit
Kumar Gupta and Anr. Vs Se;iset Prape{'tfes Private Limited wherein

it was held that sifce Iabour ces??to be pald by the respondent, as such
no labour cess should be separately charged by the respondent. The
authority is of the view that the allottee is neither an employer nor a
contractor and labour cess is not a tax but a fee. Thus, the demand of
labour cess is completely arbitrary and the complainant cannot be made
liable to pay any labour cess to the respondent and it is the respondent-

builder who is solely responsible for disbursement of the said amount.
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¢ VAT:- The promoter is entitled to charge VAT from the allottees where
the same was leviable, at the applicable rate, if they have not opted for
composition scheme. However, if composition scheme has been availed,
no VAT is leviable. Further, the promoter shall charge actual VAT from
the allottees/prospective buyers paid by the promoter to the concerned
department/authority on pro-rata basis i.e. depending upon the area of
the flat allotted to the complainant vis- a-vis the total area of the
particular project. However, the ¢ complamant would also be entitled to

REREN
proof of such payments: to u. _m oncerned department along with a

computation proportwnatg%;: all
under the aforesaid heads “N{ { 0N
e WTC (Work antract tax’ '_—ljfhe capplamant is seeking above

L.J"" “.D';
%

mentioned relief’ wlth respect to restr; Lgmg the respondent from

-’ '\

demanding Work éontract Ta Aﬁ tq s st ge, it is important to stress

m';der Section 2(119) of the
CGST Act, 2017 a’ndkthe%éame 1$ reproducea Below for ready reference:

“(119) — works contracg‘%éa ge"cﬁtﬁ raq;jbr btf' ilding, construction, fabrication,
completion, erection, instal , fitking out, improvement, modification, repair,
maintenance, renovation, altera on_or commissioning of any immovable
property where& n;fg; of pro n ows Mether as goods or in some
other form) is involvedin tbe exegution of such contract;”

After con51der1ng the above, thg Authorlty is of the view that the

ny .. | | i
upon the deﬁmtlfﬂn of term%’wa;k !;';onil;ra;'

e

% ”;-=f"
M

complainant/allottee is heither an employer nor a contractor and the
same is not applicable in the present case. Thus, the
complainant/allottee cannot be made liable to pay the same to the
respondent.

e Power Backup Charges: - The issue of power back-up charges has
already been clarified by the office of DTCP, Haryana vide office order
dated 31.01.2024 wherein it has categorically clarified the mandatory

services to be provided by the colonizer/developer in affordable group
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charged from the allottees as per consumption. According, the promoter
can only charge maintenance/use/utility charges from the complainant-
allottee as per consumption as prescribed in category-II of the office
order dated 31.01.2024.

Directions of the authority

Hence, the authority hereby passes this order and issue the following
directions under section 37 of tl}e Act to ensure compliance of obligations

cast upon the promoter as per. the f;unction entrusted to the authority under

section 34(f):

i.

ii.

iii.

iv.

The respondent/promoter %s directed to pay interest to the
complainant agaihgt-the"szai&fﬁp‘\dinou-ntoét the prescribed rate
of 11.10% p.a. for every month of delay from the due date of
possession i.e., 30.05.2022 till valid offer of possession plus 2
months after ~obtaining occupation certificate from the
competent authority or actual handing «over of possession,
whichever is earlier, as per section 18(1) of the Act of 2016 read
with rule 15 of the rules.

The arrears of such.interest accrued from 30.05.2022 till the
date of order by the authority shall be paid by the promoter to
the allottee within a period of 90 days from date of this order
and interest for every month of delay shall be paid by the
promoter to the allottee before 10th of the subsequent month
as per rule 16(2) of the rules. -

The respondent/promoter shall handover possession of the
flat/unit and execute conveyance deed in favour of the
complainant in terms of section 17(1) of the Act of 2016 on
payment of stamp duty and registration charges as applicable,
within three months after obtaining occupation certificate from
the competent authority.

The complainant is directed to pay outstanding dues, if any,
after adjustment of interest for the delayed period.
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v. The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the prescribed
ratei.e, 11.10% by the respondent/promoter which is the same
rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e,, the delayed possession charges as
per section 2(za) of the Act.

vi.  The respondent/promoter shall not charge labour cess as well
as work contract tax from the complainant-allottee.

vii. The respondent/promoter can charge VAT from the
complainant where the same was leviable, at the applicable
rate, if they have not opted for: composition scheme. Further,
the promoter shall charge )m:tual VAT from the complainant
paid by it to the concerned ‘department/authority on pro-rata
basis i.e. dependmg upon Izhée area, of the flat allotted to the
complainant vis- a—v1s the ta!;ak area of the particular project.
The complamant gvould ‘also be entitled to proof of such
payments to the concerned department along with a
computation proportlonate to the allotted unit, before making
payment under the aforesaid head.

viii.  The respondent/promoter can charge maintenance/use/ utility

35.

36.
37.

charges from the complainant-allottee as per consumption as
prescribed in category-Ilof the office order dated 31.01.2024.

ix.  The respondent/promoter-shall not charge anything from the
complainant which is not the part of the buyer’s agreement or
provided under the Affordable Housing Policy, 2013.

This decision shall mutatis mutandis-apply to cases mentioned in para 3 of
this order. |
The complaints stand disposed of.
Files be consigned to registry.
. /} /_-/_/'H

[AshokS zwan]
Memb

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 11.12.2024
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