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Complaint No. 5387 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORYAUTHORITY,
GURUGRAM

1. Anuj Agarwal,
R/o: UP-13, Maurya Enclave, Pitampura,
New Delhi-1100 34.
2. Saurabh Mittal,
R/o: C,-7 / lAl-182, Sector-8, Rohini,
New Delhi-110085.

Versus

M/s Ireo Grace Realtech Private Limited
Regd, office at: - Kanchan House, Karampura,
Commercial Complex, New Delhi-110015.
Also at: 5th Floor, Orchid Centre, Golf Course Road,

Sector-5, Gurugram-122002.

CORAM:
Ashok Sangwan

APPEARANCE:
Varun Dev Mishra [Advocate)
M.K Dang (Advocate)

Complaint no. t 5387 of2022
Date of complaint ; 03.04.2O22
Date oforder : 25.O9.2O24

Complainants

Respondent

Member

Complainants
Respondent

ORDER

1. The present complaint has been filed by the complainant/allottees under

section 31 of the Real Estate (Regulation and DevelopmentJ Act, 2016 (in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation and

Development) Rules, 2017 (in short, the RulesJ for violation of section

1 1 [4) (a] of the Act wherein it is inter alia prescribed that the promoter sh all

be responsible for all obligations, responsibilities and functions under the
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provision of the Act or the rules and regulations made thereunder or to the

allottees as per the agreement for sale executed inter se.

A. Unit and proiect related details

2. The particulars of unit details, sale consideration, the amount paid by the

complainants, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

s. N.

1.
l44rsc!4rc
Name and location of the

ro ect

Details
"The Corridors" at sector 67A,

Gqrgaon, Haryana
2. Nature ofthe proiect Group Housing Colony
3. Proiect area 37.512 5 acres
4.

5.

DTCP license no. 05 of 2013 dated 21.02.2013 valid
upto 20.02.2027

Name of licensee
I

M/s Precision Realtors Pvt. Ltd. and
5 others

6 RERA Registered/ not
registered

Registered
Registered in 3 phases
Vide 378 of 2017 dated
07.1.2.2017 (Phase 1)
Yide 377 of 2017 dated 07.12.2017
(Phase 2)
vide 379 0f 2017 dated 07.12.2017

[Phase 3)
Validity Status 30.06.2020 (for phase 1 and 2l

31.L2.2023 (for phase 3l
7. Apartment no. 804, 8th Floor, Tower C9

(paqe no. 45 of complaintl
8, Unit area admeasuring 1300 sq. ft.

fpage no.45 of complaint)

9. of approval of buildingDate
p Ian

23.07.20L3
(as per project details]

10. Date of allotment letter 07.08.2013
(annexure R-2 on page no. 43 of

11. Date of environment
clearance

L2.12.20t3
(as per project details)
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L2 Date of builder buyer
agreement

t2.05.2014
[page no. 42 of complaint]

13 Date of fire scheme approval 27.11.2074
(as per proiect details)

14. Possession clause

Due date of possession

13. Possession and Holding
Charges
Subject to force majeure, as defined
herein and further subject to the
Allottee having complied with all its
obligations under the terms and
conditions of this Agreement and
not having default under any
provisions of this Agreement but
not limited to the timely payment of
all dues and charges including the
total sale consideration, registration
chares, stamp duty and other
charges and also subject to the
allottee having complied with all the
formalities or documentation as

prescribed by the company, the
company proposes to offer the
possession of the said apartment
to the allottee within a period of
42 months from the date of
approval of building plans
and/or tulfillment of the
preconditions imposed
thereunder(Commitment
Period). The Allottee further agrees
and understands that the company
shall additionally be entitled to a

period of 180 days (Grace Periodl,
after the expiry of the said
commitment period to allow for
unforeseen delays beyond the
reasonable control ofthe Company.

{EmplrgsiS supplgQ
23.01.2017
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1.6.

(calculated from the date of
approval of building plans)
Note: Grace Period is not allowed.

Reminders for payment For Fourth Instalment:
05.06.201 5, 70.07.20L5
For Fifth lnstalment: 06.04.201.6,
04.05.2076
For Sixth Instalment: 07.06.20L6,
29.06.20L6
For Seventh Instalment:
09.08.2016, 3t.08.20t6
Final notice: 28.07 .20t6

18.

1,7 . Cancellation Letter 0L.09.2016
(annexure R-19 on page no.63 of
reply)

Total sale consideration Rs. I,28,31,2A3 /-
[as per the payment plan on page
noJB of complaintl

"t9. Amount paid by the
complainants

Rs.39,42,088/-
[as per the cance]lation letter on
page no. 67 of reolvl

20. Occupation certificate 27.01.2022
(annexure R-22 on page no. 69 of
replyJ

21.. Offer of possession Not offered

& HARER^
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B.

Complaint No. 5387 of 2022

Facts ofthe complaint

The complainants have made the following submission: -

That the complainants were allotted a flat bearing no. g04, Tower C_9, Eight

Floor having a super area of 1300 sq. ft. along with one parking in the
project of the respondent named ',Corridors,,, Sector 67A, Gurugram vide

apartment buyer's agreement dated 1,2.05-201,4 for a total sale

consideration of Rs.1,28,31,283/- against which the complainants have

paid a sum of Rs.39,42,088/- to the respondent till April 2014.

That the complainants regularly inquired about the status/progress of the
project, however, were shocked to find out that the construction worl< harl

II.
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l.

C.

4.

D.

6.

Complaint No. 5387 of2022

not even started, and it was clear that the same could not be completed in

the stipulated time period. Owing to poor progress of worh the

complainants sought refund of the entire amount deposited with the

respondent, however, they refused to return the same.

That the respondent continued to raise illegitimate demands for further
installments without any actual progress of construction work. Eventually,

the respondent cancelled the allotment of the complainants vide

cancellation letter dated 07.09.20L6 and forfeited the entire amount paid

by them without any basis whatsoever.

'l'hat the complainants are thus seeking refund of the entire amount of
money deposited with the respondents along with interest.

Relief sought by the complainants:

The complainants have sought following relief(s):

i. Direct the respondent to refund the amount deposited alongwith

interest at prescribed rate.

On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
section 11(41 (a) of the Acr to plead guilty or not to plead guilry.

Reply by the respondent.

The respondent has contested the complaint on the following grounds: _

That the apartment buyer's agreement was executed between the parties

prior to the enactment ofthe Act, 2016 and the provisions laid down in the

said Act cannot be applied retrospectively.

That the complaint is not maintainable for the reason that the agreement

contains an arbitration clause which refers to the dispute resolution

mechanism to be adopted by the parties in the event of any dispute.
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'l'hat the complainants, after checking the veracity of the project namely,
'The Corridors', Sector 67-A, Gurgaon had applied for allotment of an

apartment vide booking application form dated 23.03.2013. The

complainants had agreed to be bound by the terms and conditions

contained therein.

That based on the said application, respondent vide its allotment offer
letter dated 07.08.2013 allotted to the complainants an apartment no. CD_

C9-08-804 having tentative super area of 1300 sq. ft. for a sale

consideration of Rs.1,28,31,283/-. The complainants signed and executed

the apartment buyer's agreement on 1Z.OS.ZO14 and agreed to be bound
by the terms and conditions contained therein.

That the respondent raised payment demands from the complainants in

accordance with the mutually agreed terms and conditions of the
allotment as well as ofthe payment plan. However, the complainants failed
to make payment despite reminders dated 09.08.2016 and 31.08.2016.

Accordingly, the respondent was constrained to issue final notice dated
28.07.2016 calling upon the complainants to pay the outstanding dues

within a period of 30 days from the date of letter failing which the
allotment stands cancelled and the amount paid by them shall be forleited
in accordance with the terms of the buyer,s agreement.

That on account of non-fulfillment of the contractual obligations by

complainants despite several opportunities extended by the respondent,

the allotment of complainants was cancelled and the earnest money along

with other charges was forfeited vide cancellation letter dated 01.09.2016

in accordance with clause 21 read with clause 21.3 of the apartment

buyer's agreement and the complainant is now left with no right, claim,

lien or interest whatsoever in respect ofthe said booking/allotment.

vl.
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7.

That complainants are real estate investors who had booked the unit in

question with a view to earn quick profit in a short period. However, their

calculations went wrong on account of slump in the real estate market and

complainants did not possess sufficient funds to honour their

commitments. The complainants were never ready and willing to abide by

their contractual obligations and they also did not have the requisite funds

to honour their commitments.

That despite failure of the complainants to adhere to his contractual

obligations of making paymei{s! the respondent has completed the

construction of the tower in Which the unit previously allotted to the

complainants was Iocated. Moreover, the respondent has also obtained

occupation certificate from the competent authorities on 27.01.2022.

That the implementation of the project was hampered due to several

factors such as demonetization, orders passed by NGT, non-payment of

installments by allottees such as complainants, unfavorable weather

conditions and outbreak of Covid-19 etc which were beyond the control of

the respondent.

The respondent vide proceedings dated 28.08.2024 has submitted that rhe

unit was cancelled after sending 17 reminders to the complainants who

failed to make the outstanding payments. He further submitted that the

respondent is entitled to forfeit 20% of the sale consideration as per the

buyer's agreement and the complaint is barred by limitation.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission made

by the parties.

tx.
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lurisdiction of the authority
The respondent has raised a preliminary submission/objection the authority
has no jurisdiction to entertain the present complaint. The oblection of the
respondent regarding rejection of complaint on ground ofjurisdiction stands
rejected. The authority observes that it has territorial as well as subject
matter jurisdiction to adjudicate the present complaint for the reasons grverr
below:

E. I Territorial jurisdiction

9. As per norification no. 1/92/ZO]7-tTCp dated 14.1.2.20L7 issued by Town
and Country planning Department, the iurisdiction of Real Estate Regulatory
Authority, Gurugram shall be entire Gurugram District for all purpose with
offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District, Therefore, this
authority has complete territorial jurisdiction to dcal with thc prescnt
complaint.

E. Il Subiect matter iurisdiction
Section 11(41(aJ of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4.)(al is
reproduced as hereunder:

Section 11[4)(a)
tse responsible for all obligations, responsibilities and functions under theprovisions of this Act or the rules and regulations mide thereunder or to
the allottees as per theogreementfor sali, o, to tne orroriotioi iyoliott""r,
as the case may be, till the conveyance oJ all the oportmenl's, Dlots or
buildings, os the case moy be, to the ollotteir, o, *" ,o.roi ir"[r'to tn"
associqtion ofallottees or the competent outhonty, os the case moy be;
Section 34-Functions of the Authority:
344 oJ the Act provides to ensure compiiqnce of the obligations cast upt)n
the promoters, the ollottees ond the real estote'agents rina", tii, irt ,rA
the rules and regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non_compliance of
obligations by the promoter.

E.

10.

11.
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F. Findings on the obiections raised by the respondent.

F. I Obiection regarding iurisdiction ofthe complaint w.r.t the apartment
buyer's agreement executed prior to coming into force ofthe Act.

12. The respondent has raised an obiection that the authority is deprived of the
jurisdiction to go into the interpretation ol or rights ofthe parties inter_se in
accordance with the buyer's agreement executed between the parties prior
to the enactment of the Act and the provision of the said Act cannot be

applied retrospectively. The authority is of the view that the Act nowhere
provides, nor can be so construed, that all previous agreements will be re-

written after coming into force of.the Act. Therefore, the provisions of thc
Act, rules and agreement have to be read and interpreted harmoniously.

However, if the Act has provided for dealing with certain specific

provisions/situation in a specifig/parti€ular manner, then that situation will
be dealt with in accordance with the Actand the rules after the date of coming

into force of the Act and the rules. Numerous provisiohs of the Act save the

provisions ofthe agreements made between the buyers and sellers. The said

contention has been upheld in the landmark judgment of Neelkamat
Realtors Suburban Pvt. Ltd, Vs. UOI and others, (W.p 2757 of 2017)
decided on 06.72.2077 which provides as under:

"119. Under the provisions of Section 18, the deloy in handing over the possessrcn
would be counted from the dote mentioned in the agreement for sole
entered into by the promoter ond the ollottee prior to its registrotrcn under
REM. Under the provisions of REPu., the promoter is given o focility to
revise the date ofcompletion of project ond declore the same under Sectton
4. The REP'y'. does not contemplate rewriting of contract between the flat
purchaser ond the promoter...

122. We hqve alreody discussed that above stctted provisions ofthe REM ore not
retrospective in nature. They may to some extent be having a retrooctive
or quasi retroactive effect but then on that ground the validity of the
provisions of REPl cannot be challenged. The pdrlioment is competent
enough to legislote law having retrospective or retroactive effect. A law
can be even framed to affect subsisting / existing contractuql rights
between the parties in the lorger public nterest. We do not hove qny doubt
in our mincl that the REl,# hos been t'ramed in the lorger public interest
aJter o thorough study ond discussion nade at the highest level by the
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Standing Committee ond Select Committee, which submitted its detailed
reports."

13. Further, in appeal no. 173 of 20 79 titled as Magic Eye Developer pvL Ltd. Vs.

lshwer Singh Dahiya, in order dated 1.7.I2.ZOlg the Haryana Real Estate

Appellate Tribunal has observed-

"34. Thus, keeping in view our aforesqid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroac ;e b some extent
in operation and will be applicable to the agreements for sole entered into
evet prior to coming into operation of the Act where the trqnsaction are
stillinthe process ofcompletion. Hence in case ofdelay ln the oyerTdetivery
ofpossession qs per the terms.and.conditions of the igreement foir sale tie
allottee shall be entitled to th:g.intprest/deloyid posission chirges on the
reqsonabte rate ofinterestas i|&i:d, id in Rule 1S ofthe rules anione sided,
unfair ond unreosonqble.,,futd,:.of compensoiion mentioned in the
agreement for sole is liable bbe ignored."

14. The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the builder_
buyer agreements have been executed in the manner that there is no scopc

left to the allottee to negotiate any of the clauses contained therein.
Therefore, the authority is ofthe view that the charges payable under various
heads shall be payable as per the agreed terms and conditions of the
agreement subject to the condition that the same are in accordance with the
plans/permissions approved by the respective departments/competent

authorities and are not in. contravention of any other Act, rules and

regulations made thereunder and are not unreasonable or exorbitant in
nature. Hence, in the light of above-mentioned reasons, the contention of thc
respondent w.r.t. jurisdiction stands rejected.

F. II Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which refers to thc
dispute resolution mechanism to be adopted by the parties in the event of
any dispute and the same is reproduced below for the ready reference:

Complaint No. 5387 of 2022

15.
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"35. Dispute Resolution by Arbitration
'All or any disputes arising out or touching upon in relotion to the terms of this
Agreement or its terminqtion including the interpretqtion and volidity of the
terms thereof qnd the respective rights and obligations of the pqrties sholt be
settled amicobly by mutuql discussions faiting which the some shall be settled
through reference to o sole Arbitrator to be appointed by a resolution ofthe Board
of Directors of the Compqny, whose decision shall be Jinal and bindiig upon the
parties. The o ottee hereby confirms that it shall hove no objection to the
appointment of such sole Arbitrator even if the person so appointed, is an
employee or Advocate ofthe Compony or is otherwise connected to the Company
dnd the Allottee hereby accepts ond agrees that this alone sholl not consLitute o
grcund for chollenge to the independence or importiality of the said sole
Arbitrator to conduct the arbitration. The arbitration pioceedings sha be
governed by the Arbitration and Conciliation Act, 1996 or any stqtutory
atnendments/ modifications thereto and shall be held at the Company,s offices or
ot a location designated by the said sole Arbitrator in Gurgaon. The language of
the arbitrotion proceedings ond the Aword shqll be in Engtish. The company and
the allottee will share the fees of the Arbitrator in equal proportion':

16. The authority is of the opinion that the jurisdiction of the authority cannot

be fettered by the existence ofan arbitration clause in the buyer,s agreement

as it may be noted that section 79 of the Act bars the jurisdiction of civil
courts about any matter whjch falls within the purview of this authority, or
the Real Estate Appellate Tribunal. Thus, the intention to render such

disputes as non-arbitrable seems to be clear. Also, section gB of the Act says

that the provisions ofthis Act shall be in addition to and not in derogation of
the provisions of any other law for the time being in force. Further, the

authority puts reliance on catena ofjudgments ofthe Hon,ble Supreme Court,

particularly in Notional Seeds Corporation Limited v. M. Madhusudhan

Reddy &Anr. (2012) 2 SCC 506, wherein it has been held that the remedies

provided under the Consumer protection Act are in addition to and not in
derogation of the other laws in force, consequently the authority would not

be bound to refer parties to arbitration even if the agreement between the

parties had an arbitration clause. Therefore, by applying same analogy the
presence of arbitration clause could not be construed to take awav the
jurisdiction of the authoriq/.
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17. Further, in Aftab Singh and ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 7OL of ZOTS decided on L3,O7.ZOt7, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRCI has held that
the arbitration clause in agreements betlveen the complainants and builders
could not circumscribe the .iurisdiction of a consumer. Further, while
considering the issue of maintainability of a complaint before a consumer
forum/commission in the fact of an existing arbitration clause in the builder
buyer agreement, the hon,ble Supreme Court in case titled as M/s Emaar
MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-30/2078
in civil appeal no. 23572 -23513 of2077 decided on 70.12,2078has upheld
the aforesaid iudgement of NCDRC and as provided in Articre 141 of the
Constitution of India, the Iaw declared by the Supreme Court shall be binding
on all courts within the territory of India and accordingly, the authoriq/ is
bound by the aforesaid view. Therefore, in view ofthe above judgements and
considering the provision of the Act, the authority is of the view that
complainant is well within his right to seek a special remedy available in a

beneficial Act such as the Consumer protection Act and RERA Act, 2076
instead ofgoing in for an arbitration. Hence, we have no hesitation in holding
that this authority has the requisite jurisdiction to entertain the complaint
and that the dispute does not require to be referred to arbitration
necessarily.

F.lll Obiections regarding complaint being barred by limitation.
18. The respondent contended that the present complaint is not maintainable

and barred by the law of limitation. The Authority observes that the cause of
action arose in September 2016, when the canceration letter was issued to
the complainants. However, post cancellation of the unit, the respondent has
failed to refund the refundable amount to the complainants so far, which
clearly shows a subsisting liabirity. Moreover, the deductions made from the
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paid up amount by the respondent are not as per the law of the land laid
down by the Hon'ble apex court of the land in cases of Maula Bux vs llnion
of India 7969(2) SCC 554 and where in it was held that a reasonable amount
by way of earnest money be deducted on cancellation and the amount so

deducted should not be by way of damages to attract the provisions of section
74 of the Indian Contract Act,1972. Further, the law ol limitation is, as such,

not applicable to the proceedings under the Act and has to be seen case to
case. Thus, the objection of the respondent w.r.t. the complaint being barred
by limitation stands reiected.

F. IV Obiection regarding the complainant being investor.
The respondent has taken a stand that the complainants are investors and
not consumers, therefore, they are not entitled to the protection of the nct
and entitled to file the complaint under section 31 of the Act. The Authority
observes that any aggrieved person can file a complaint against the promoter
if it contravenes or violates any provisions of the Act or rules or regulations
made thereunder. Upon careful perusal ofall the terms ancl conditions of the
buyer's agreement, it is revealed that the complainants are buyers and they
have paid total price of Rs.39,42,088/- to the promoter towards purchase of
a unit in its project. At this stage, it is important to stress upon the definition
of term allottee under the Act, the same is reproduced below for rcady
reference:

''2 (d) "ollottee" in relation to a rectl estote prcject meons the person to whom
a plot, opartment or building, as the case may be, hos bien allotted, sttld
(whether as freehold or teasehold) or otherwise transferred by the
promoter, qnd includes the person who subsequently acquires the said
allotment through sale, transkr or othetwise but does noL include o
person to whom such plot, apartment or building, as the case may be, is
given on rcnl;

ln view of above-mentioned definition of ,,allottee,' 
as well as all the ternrs

and conditions of the apartment application for allotment, it is crystal clear
that the complainants are allottees as the subject unit was allotted to them

20.
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by the promoter. The concept ofinvestor is not defined or ref.erred in the Act.
As per the definition given under section 2 of the Act, there will be
"promoter" and ,,allottee,, 

and there cannot be a party having a status of
"investor". The Maharashtra Real Estate Appellate Tribunal in its order dated
29.01.201,9 in appeal no. 0006000000010 557 ritled a s M/s Srushti Sangom
Developers Pvt. Ltd, Vs, Sarltopriya Leosing (p) Lts. And Anr. has also hekl
that the concept of investor is not defined or referred in the Act. Thus, the
contention of promoter that the allottees being investors are not entitled to
protection ofthis Act also stands rejected.

F. V Obrection regarding force maieure circumstances
21. The respondent-promoter has raised the contention that the construction of

project was.delayed due to force mareure circumstances such as orders
passed by National Green Tribunal to stop construction, demonetization,
spread of Covid-19 across worldwide etc. However, all the pleas advanced in
this regard are devoid of merit. First of all, the possession of the unit in
question was to be offered by 23.07.2072. Hence, events alleged by the
respondent do not have any impact on the project being deveioped by the
respondent. Moreover, some ofthe events mentioned above are of routine in
nature happening annuary and the promoter is required to take the same
into consideration while Iaunching the project. Thus, the
promoter/respondent cannot be given any leniency on based of aforesaid
reasons and it is well settled principle that a person cannot take benefit of
his own wrong.

G. Findings regarding retiefsought by the complainants
c. I Direct the respondent to refund the paid-up amount alongwith interestat prescribed rate.

22 ln rhc present complaint, the complainants intend to withdraw from the
project and are seeking return of the amount paid by them in respect of
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subject unit along with interest as per section 18[1) ofthe Act and the same

is reproduced below for ready reference:

"Section 18: - Return oI amount ond compensation
1B(1). lf the promoter foils to complete or is unoble to give possession of qn
qportment, plot, or building.-
(a) in accordance with the terms ofthe ogreementfor sole or, os the cose may

be, duly completed by the date specified therein; or
(b)due to discontinuonce of his business cs a developer on account of

suspension or revocotion of the registration under this Act or for any
other reason,

he shall be liable on demqnd to the allottees, in case the allottee wishes t<t
withdraw from the project, without prejudice to ony other remedy avaitable,
to return the amount received byhimin respect of that apartment, ptot,
building, as the case may be, with interest dt such rate qs may be
prescribed in this behalf including compensation in the manner as provided
under this Act:
Provided thqt where an qllottee does not intend to withdrqw from the project,
he shall be poid, by the promoter, interest for every month oJ delay, ti the
handing over ofthe possession, at such rote as may be prescribed.,'

(Emphosis supplied)
23. Clause 13.3 of the apartment buyer's agreement (in short, the agreement)

dated '1,2.05.201,4, provides for handing over possession and the same is

reproduced below;

13.3
Schedule for possession ofthe said unit
"Subject to Force Majeure, as defned herein and further subject to the Allottee
having complied with qll its obligations under the terms ond conditions of this
Agreement and not hoving defaulted under any provision[s) ofthis Agreement
including but not limited to the timely payment of oll dues ond chorges
including the total Sale Considerqtion, registration chorges, stamp du6t and
other chorges and also subject to the Allottee having complied with all
formolities or documentotion as prescribed by the Company, the Company
proposes to offer the possession of the said Rental pool Serviced Apartment to
the Allottee within a period of 42 months from the dote of opproval of the
Building Plons ond/or fulfilment of the preconditions imposed there under
("Commitment Period"). The Allottee further agrees and understonds that the
Company shall additionally be entitled to a period of1B0 doys (,'Groce period,,),
after the expiry ofthe soid Commitment period to allow for unforeseen delays
heyond thp reasonoble conLrol olhe Compony.

24. The respondent promoter has proposed to handover the possession of thc

subject apartment within a period of42 months from the date ofapproval of

building plans and/or fulfilment of the preconditions imposed thereunder
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plus 180 days grace period for unforeseen delays beyond the reasonable

control of the company i.e., the respondent/promoter.

25. 0n a bare reading ofthe clause 13.3 ofthe agreement, it becomes apparently

clear that the possession in the present case is linked to the ,,fulfilment of the

preconditions" which is so vague and ambiguous in itself. Nowherc in the

agreement it has been defined that fulfilment of which conditions iorms a

part of the pre-conditions, to which the due date of possession is subjectcd

to in the said possession clause. If the said possession clause is read in

entirety the time period ofhanding over possession is only a tentative period

for completion ofthe construction ofthe flat in question and the promoter is

aiming to extend this time period indefinitely on one eventuality or the othcr.

Moreover, the said clause is an inclusive clause wherein the ,,fulfilment ofthe
preconditions" has been mentioned for the timely delivery of the subject

apartment. [t seems to be just a way to evade the liability towards the timely

delivery of the subject apartment. According to the establishcd principlcs of

law and the principles of natural justice when a certain glaring illegality or

irregularity comes to the notice of the adjudicator, the adjudicator can take

cognizance of the same and adjudicate upon it. The inclusion of such vague

and ambiguous types ofclauses in the agreement which are totally arbitrary,

one sided and totally against the interests of the allottees must be ignored

and discarded in their totality. In the light of the above-mentioned reasons,

the authority is of the view that the date of sanction of building plans i.e.,

23.07.2073 ought to be taken as the date for determining the due date of

possession ofthe unit in question to the complainant. Therefore, the due date

ofpossession comes out to be 2 3.01.2017.

26. The complainant was allotted an apartment bearing no. CD-C9-08-804

admeasuring 1300 sq. ft. in the prorect of the respondent named "The

Corridors" situated at Sector 674, Gurugram vide apartment buyer's
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agreement dated 12.05.2014 for a sale consideration of Rs.L,2g,3L,Zg3 /_
against which the complainants have paid a sum of Rs.39,42,099/- to the

respondent in all. The complainant has submitted that due to poor progress

of work at the project site, the complainants sought refund of the entire

amount deposited with the respondent, however, they refused to return the

same. However, no document in support of their claim has been placed on

record by them.

27. 1'he respondent has submitted that 17 reminders were sent to the

complainants to pay the outstanding dues. However, the complainants

defaulted in making payments and the respondent was to issue final notice

dated 28.07.201,6 requesting the complainants to comply with their
obligation before finally cancelling the allotment of the unit vide cancellation

letter dated 01,.09.2016. Now the question before the Authority is whether

the cancellation made by the respondent vide letter dated 01.09.2016 is valid

or not.

28. 0n consideration of documents available on record and submissions made by

both the parties, the authority is ofthe view that on the basis ofprovisions of

allotment, the complainants have paid an amount of Rs.39,4Z,0gg/- against

the total sale consideration of Rs.1,28,31,283/- and no payment was made by

the complainant after April 2014. The respondent/builder has sent 17

reminders, before issuing a final notice dated 28.07.2 016 asking the allottees

to make payment of the amount due, but the same having no positive results

and ultimately leading to cancellation of unit vide letter dated Ol.Og.20-16,

F'urthcr, section 19(61 ofthe Act of 2016 casts an obligation on the allottees

to make necessary payments in a timely manner. Hence, cancellation of the

unit in view of the terms and conditions of the payment plan annexed with
the buyer's agreement dated 1_Z.OS.ZO1,4 is held to be valid. But while
cancelling the unit, it was an obligation of the respondent to return the paid-

Complaint No. 5387 of 2022
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up amount after deducting the amount of earnest money. The respondent has

submitted that earnest money is clearly defined in the booking application

form and builder buyer's agreement as 20% ofthe sale consideration ofthe
unit.

The Authority after taking into consideration the scenario prior to the

enactment of the Act, 2016 as well as the iudgements passed by Hon,ble

National Consumer Disputes Redressal Commission and the Hon,ble

Supreme Court of India, has already prescribed vide Regulations, 11(51 of
2018 that the forfeiture amount ofthe earnest money shall not exceed more

than 10% of the consideration amount of the real estate i.e.

apartment/plot/building as the case may be in all cases where the

cancellation of the flat/unit/plot is made by the builder in a unilateral

manner or the buyer intends to withdraw from the project and any

agreement containing any clause contrary to the aforesaid regulations shall

be void and not binding on the buyer. Therefore, in view of the above, the

contention of the respondent w.r.t forfeiture of ZOo/o of the sale

co nsideratio n/co st of the property to be considered/treated as earnest

money stands rejected.

Further, the deductions made from the paid-up amount by the respondent

arc not as per the law of the land laid down by the Hon,ble apex court of the

land in cases of Ma ula Bux VS. Itnion of lndia, (1970) 7 SCR 9ZB and Sirdar
K.B. Ram Chandro Raj ltrs. VS. Sarah C. Urs., (2075) 4 SCC 736, and

wherein it was held, that forfeiture ofthe amount in case ofbreach of contract

must be reasonable and ifforfeiture is in the nature of penalty, then provisions

of section 74 ofContrdct Act, 1872 are attached and the parry so fo*iting must

prove actuol damages. After cancellation of allotmenC the flat remains with the

builder as such there is hardly any actuol ddmage. Nattonal Consumer

Disputes Redressal Commissions in CC/4g5/2079 Ramesh Malhotra VS.

29.

30.
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Emaar MGF Land Limited (d,ecided on 29.06.2020) and Mr. Saurav Sanyal
VS. M/s IREO private Limited (decided on 72.04.2022) and followed in
CC/2766/2017 in case titled as Jayant Singhal and Anr. VS. M3M India
Limited decided on 26.07.2022, held that 10% of basic sale price is
reasonable amount to be forfeited in the name of,,earnest money,,. Keeping in
view the principles laid down in the first two cases, a regulation known as

the Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of
earnest money by the builderJ Regulations, 11[5) of 201g, was farmed
providing as under-.

"5, AMOUNT OF EARNEST MONEY
Scenario prior to the Real Estate (Regutqtions and Devetopment) Act,
2016 wos dilferent Frauds were carried out without ony Jear as there
wos no low for the some but now, in view oJ the obove ficis and taking
into consiclerotion the judgements of Hon,ble Naiionol Consumer
Disputes Redressal Commission and the Hon,ble Supreme Court of lndio,
the authoriy is of the view that the forfeiture qmount of the eornest
money shall notexceed more than 70o/o ofthe considerqtion qmount
of the reql estate i,e, apdrtment /plot /iuililing as the cqse mqy be
in all cases where the cqncellation of the Ilat/unit/ptot is made by the
builder in o unilateral manner or the buyer intends to withdraw fromthe project and any ogreement containing ony clouse contrary to the
aforesoid regulations shall be void and not binding on the buyei.,

31. Keeping in view the aforesaid factual and legal proiisions, the respondent is
directed to refund the paid-up amount of Rs.39,42,Ogg /_ after deducting
1070 of the sale consideration of Rs.1,,29,3L,2g3 /_being earnest money along
with an interest @ L7.1_00/o p.a. (the state Bank of India highest marginal cost
of lending rate (MCLR) applicable as on date +2olo) as prescribed under rule
15 ofthe Haryana Real Estate (Regulation and DevelopmentJ Rules,2017 on
the refundable amount, from the date of cancellation i.e.,01.09.2016 till
actual refund of the amount within the timelines provided in rule 16 of the
Haryana Rules 2017 ibid.
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H. Directions ofthe authority: -

32. Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the functions entrusted to the authority under
sec 34(f) of the Act: -

i. The respondent/promoter is directed to refund the paid-up amount of
Rs.39,42,088/- after deducting 10%o of the sale consideration of
Rs.\,28,37,283 /- being earnest money along with an interest @11.10%
p.a. (the state Bank oF I nal cost of lending rate (MCLR)

applicable as on date +20lo bed under rule 15 ofthe Haryana

Real Estate (Regulation

refundable amount, from

realization.

A period of 90 days is g

directions given in this I

would follow.
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Development) Ilules, 2017 on the

of cancellation i.e., 01.09.2016 till its

JJ.

34.

ll.

Complaint stands dispo

File be consigned to the

Dated: 25 .09 .2024

to the respondent

and failing which

to comply with the

legal consequences

?UGIiAM
HaryanaReal Estate

Gurugram
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