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BEFORE THE HARYANA RIAL ESTATE REGUI,ATORY
AUTHORITY, GURUGRAM

1. Mrs. Monika Sanyal
2. Mr. Saurav Kumar Sanyal
Both R/o:- lreo VictoryVauer, Tower-D-20,
Flat no. 202, Sector-67, Curugram.

Versus

I\4/s. ATS Real tistate Builders Private Limited.
Regd. offfc€:711l90, Deepali, Nehru P]ace,
N.w D.lhi

CORAM:

ShriAshok Sangwan

APPEARANC[:

Sh. Amarjeet Kunrar (Advocate)

Sh M.X. Dane (Adlocatel

5029 ol2023

ORDER

1. The pres€nt complaint dat€d 06.11.2023 has been filed by the

complainant!/allottees under section 31 of the Real tjstatc

[Regulation and Development) Act, 2016 (in short, the Act) read

with rule 28 of the Haryana Real Esiate (Regulation and

Development) Rules, 2017 (in short, the Rules) for violation of
/
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Sr.

1 "ATS Marigold", Scclo

Gurgaon

2 Natu re of the project Croup housins

3. 11.125 acres

4 DTCP license no. License No.-87 o12013

Dated-11-12.2013

Registered

v,de registration no.55 ot

Dated-17.08.2017

5 HRERA Registered

( No- 2122. Floor-12. Tower

[As on page no.28 otcomp

7 2150sq.ft. ISuper Built-uP

complarnt No 502901202:l

section 1r(4)(a) oftheActwherein it is irt€r olia prescribed that the

promoter shall be responslble for all obUgations, responsibilities

and functions as provided under the provision of the Act or the

Rules and regulations made there under or to the allottees as per the

aSreement for sale executed rrt€r se.

unit and prorect related details

The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date ofproposed handing over th€

possession and delay period, if any, have been detailed in the

following tabular forn:

r.89A,

2017

2

aintl
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Due date ofpossession

Date of execution of Apartment

ComplaintNo. 5029 of 2023

28 of(ompla,nt)

1820sq.ft. [8uilt up area]

[As on pase no.28 ofcomplain0

05.10.2015

05.10.201s

05.10.2019

lcalculated 42 months + 6

months from the date of
execution ofBBA]

05.10.2015

(As on pag€ no.63 ofcomPlaintl

[Note: Respondent was to PaY

Pre-EMlstillthe offer of

CLAU5E,6.2

fhe Devetopt shall endetv.t n)

conplete the .onntu.tion of Lht

Aporttnent *ithin 42qorty tvo)
honths lron the dote oJ this
Agreenen. with the groce Period oJ 6

(si,) nonths i.e. ("conptetion Dote ),
,subtect otwoys to tmeu po! ent alalt
choryes os stiputotc.l heretn 1ht
Cahpon! |9ill end tos!.s'on N,rk'
and olJe. possesion olthe Aponncnt r)
the Applicant(t o\ and ||hcn Lh.

Conpan! rccetves the o..u\otbn
ceftifcote fron the .onpettht

lEmphasis suppliedl

(As on page no.41 ofcomPla'ntl

Tri panite agreeme.t

lBetween parties and

Eankl

ILI'I



Rs,1,O7 ,4a,247 /- was

l3 Total sales consrderatron Rs.7,42,47,25O /-
(As on pase no. 2

14 Total amount paid by

Occupanon certificate

the Rs.L50.61.974l-

lAs per.u5tomer
19.09.2023 on pa

comPlarn0
-T.--

l6 06.2023

(As on pase no.8'
- -6*;^*
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Conplrrnr No 5029 ol202l

ge no.81of

7 otreplyl

oireply)

B. Facts ofthe complaint:

The compla,nants have made the following submissions in lheI

I

I That the respond€nt is engaged in the business of real and is a

business house that boasts ofbeing ethical and efficient. That in

the year 2014'2015, the respondent launched their housing

project i.e., "ATS Marigold", situated at sector 89-A, Curugram.

The said proiecrwas launched with much redorand ranfare and

was marketed with boastful €laims and propaganda of having

world-class arnenities and space.

That the complainants were contacted by the marketing team ot

the respondent and they made boastful claim about the prolect'

Eelievingthe representations made by the respondent's agent lo
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be true the complainants

said pro,ect.

compla'ntNo 502aof r023

were induced to buv the unit in the

lll. That the complainants were induced into buying the un,t in the

project and accordingly applied for it vide application dated

26.07.2015, believing the promise oftimely delivery olthe unrt

and upon assurance that,t shall be developed within a pe.iod of

4years and the delivery/possession shau be g,ven by 2019

IV. That it is pertinent to mention here that the respondent was

neither having the zonal plan approval or the building plan

approval on the said date, however desp,te that the unit was

sold to the complainants represenlng that they had all the

requisite approvals for thesald projecL That inviting application

for the project its€lt was illegal in nature since on the day of

inviting application for the sald project, the building plans

approval was not obtalned.

V. That the complainants were allotted a unit bearing no.2122 on

12ih Floor in Tower No.12 having super area of2150sq. ftvide

Allotment letter dated 05.10.2015. As per the allotment letter

dated 05-10.2015, $e total sale consideration ol the unit was

Rs.7,42,41,2s0 / -.

vl. That the Apartment Buyer's Agreement was executed between

the parties on 05.10.2015. As per Clause.6.2 ofthe Agreement,

the .espondent had agreed to deliver the possession ofthe unit

within 42 months from the date of execution of the builder

buyer agreem€nt i.e., 0 5.04.2019.

VIt. That complainants opted for Subvention Scheme and as per the

Tripartite agreement dated 05.10.2015, the respondent was
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supposed to pay PRE EIIII tiu the offer of possessron. The

complainants have taken a loan of Rs1,07,48,247l from lClCl

Bank. h is pert,nent to mentioD here that the.espondent has

lured the complainants to book the unit under thc subvennon

schem€, instead of constru.tion linked plan, wherein the total

sum of the agreed loan amount was released to the respondent

at the very first instance rather than receivrng the same as Per

the construction wise stage. Thus, by mere paying thc Pre IMI

interest, the respondent cannotevade the Iiability under the Act.

which speclfi€ally provides for delayed interest as per sectron

18 ofthe Act.

VIII. That the total consideration of the un,t as per the BUA was

Rs.|.42.47.250t'. The complainants have alreadv made il

payment of Rs.1,50,63,974l- till date which is rar more th.rn

what has been agreed uPon.

Ix. That seve.aldemards were raised byth€ respondent on account

of stage wise construction of the proiect, though they were not

entitled to do the same. That irom the demands as .:ised bv the

.espondent, the complainants w€re under the bonafide belief

that the construction was in full swing and the respondent will

be able to handover possession of the uDit on trme since thc

payments were being made on the basis oi'onstruction

X, That despite .eceivinS of nrore than lnoo/^ nf rhe total sale

consideration of the unit the respondent has failed to deliver th'

possession oathe unit to the complainants within the stiptrlated
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xl. That on 20.06.2023, th€ respondent sent an ofler of possession

but when the complainant visited the flat, that flat and entire

proiect complex was not in a habitable condition which clearly

shows that ulterior motive of the respondent was to extract

money from thecomplarnanls frrudulently

xll. That the respondent in the said offer of possession has not

provided any compensation for delayed possession desp,te the

fact that the unit was supposed to be handed over on or before

April 2019 and on contrary has demanded more than what was

agreed upon.That upon protest being raised by the complainant,

the complainants were informed ihat a sum o1Rs.3,28,655/_ was

charged to adjust moratorlurn amount payable against the unit.

That it is pertinent to mention here thatno such requ€st seekrng

moratorium was ever made by the complainants. That the

respondent in connlvance with th€ Bank on its own has availed

this Moratorium without informing the complainants, which is

not only illegal but against the honest business practice. that in

order to befool the complainants, the respondent promised to

get the same adiusted against the transfer charges and

accordingly sent across a settlement agreement to get the same

XIll. That the complainants have already made the payment of the

last illegal demand raised by the respondent and requested the

respondent to handover possession of the unit. However, the

respondent tilldate ofthe filingofthe present case has iailed to

handover the possession ofthe unit and thus the complainants

are filing the present complaint.
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XlV. That the complainants paid their hard earned money, in the

hope that they will have a bigger house to live in. On account of

non-delivery ofpossession otthe unit by the respondent within

stipulated period, the complainants have certainly suffe'ed

harassment and mental agony forwhich thev need to be suitablv

compensated on account ofdelay in handing overthe possession

XV. That the complainants have requested the respondent several

times via telephonic calls and also personally visiting the oftice

of the respondent to deliver poss€ssion ot the unit along with

prescribed interest on the amount paid by the complainants but

the respondenthas flatly.efused to do so.

C. Reltef sought by the complalnant:

4. The complainant has sought following relie(s)r

Direct the respondent to deliver possession of the unit to lhe

Reply by respond€nt:

5. The respondent has nade following submissions bv wav orwritten

L That the complaint is nelther maintainable nor tenable and is

liable to be out_righrly dismissed. The Apartment Buyer's

Agreement was executed between the complainants and the

respondent prior to the enactment ofthe Real Estate [Regulation

Direct the respondent to Pay interest

complainants on account of delay in

on the total amount Pa,d bY the

handing over possession of the

D,
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and Development) Act, 2016 and the provisions laid down in the

said Act cannot be applied retrospectively

II. That the complaint is bad for mis_ioinder of parties. That the

complaint is bad for non-joinder ofnecessary parties.

lll. That the complaint is not maintainable for the reason that the

asreement contains an Arbitration Clause which refers to the

dispute resolution mechanism to be adopted by the part,es in the

event of any dispute i.e. clause 21-1 of the Buyer's Agreement,

which is reproduced for dle ready reference of this Hon'bl€

"A or ony dispues thot fiay dri* with r.tpecr b the tertus ond

conditioht of this Agtfuent incl!.ling the interyrctation ond voltdttv

ol the provisi s hetuof and rhe t6Pe.tiw tighb and obtigotions ol
the porties sholl be l6t *ttled &nugh nuruol discu$ion ond

onicoble setdnera kilins whkh the ene thal be sttled thtough

arbtrotion. fhe arbitrotion pft@edingt shall be govehed bv the

Aftiianon and Conciliotioh Act, 19 ond onv stotutar!

onendnents/hodif@Aons $et.to bv o sole drbittotor who sholl be

f,utuolly appoirEt! br the p ti6 or il unable to be nuttollv
oppoinred then to b. aPPdned bt rhe Coutt The decision ol the

h btrotot sholl be lnal ond bi.ding 04 rhe Dottte\.

IV. That the respondent is a r€puted real estate company having

,mmense good,lll, cornprised of law abidlng and peace lovins

persons and has always believed in satisfaction of its customers'

The complainants, after checking the veracity ofthe proieci'ATS

Marigold', sector 89A, Gurugram had applied for allotment of an

apartment vide Booking Application Form dated 27.08.2015' The

complainants had aBreed to bebound bythe terms and conditions

ofth€ Booking Application Form

V. That the respondent vide Allotment Letter dated 05'102015

allotted an apartment bearing no. 2122 on the 1ri floor oftower
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no. 2 having super built up area oi 1820 sq. ft for a sale

consideration ol Rs. 1,42,41,250/_ exclusive of service tax, stamp

duty, registration and other applicable charges etc to lhe

complainants. That the complainants signed and executed the

Apartment Buyer's Agreement on 05.10 2015 and agr€ed to be

bound by the terms and conditions contained therein That the

complainants had opted for the subvention schemc and lvarl'd

loan faciliry from ICICI Bank Ltd. and a tripartite agreement dated

05.10.2015 was entered into between the parties to the

complainants with ICIC] Bank Ltd The respondent has raiscd

payment demands from the complainants in accordance wrth thc

mutually asreed terms and cond,tions ofthe allotment as wcll as

olthe payment plan.

VI. That as per the said tripartite agreement, the respondent was k)

pay Pre-EMI interest during the subvention pe.iod i'e fbr a pe od

of 36 months on behalfoithe complainants which tdas otherwisL'

payable by the complainants. However, the complainanrs

requested the respondent to pav the pre-EMIs to ICICI Bank nll

offer of possession Accordingly, lener dated 06'102015 wns

issued by the respondent as per which the respondent was to pa!'

pre-EMIs to ICIC] Bank upto the ofler of possession' Aher thc

respon.lent offered the possession ol the unit in question, it wns

obligatory upon the complainants to take possession of the unrr

within 30 days of dispatch of possession notice after 
'omplctrng

all possession formalities lt was also agreed between the parties

that since the respondent had undertaken to pav Pre EMIs trll thc

offer of possession, the complainants will not be entitled to cl.'Lnr
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delay compensation or any other compensation and the

Apartment Buyers Agreement dated 0510 2015 stood modified to

rhrt extent vide the said letter dated 06.10.2015. Thal after

completing the construction, the r€spondent vide its letter dated

11.10.202 2, ,ntimated the complainants that their unit is 
'eady 

ior

carrying fit_out works and requested them to complete the

interior/fit-out vrork within 3 months.

VIl. That the possession ofthe unil was supposed to be offered to the

complainants in accordance with the a8reed terms and conditions

of the Buyer's Agreement Cl€use 6.2 of the Buver's Agreement

,The De@lopet shalt qdeavor to @hqhtz the conta ction ol the Aporment

within 42 nonthtftamrhe date olthisAgtee entwi6 o gruce penod af6(six)

nonths (conpliion oote) suwct to dndv wnent ol all the chorges'fhe

conrant will ldd Posssion tutie ofil ofier Po*$ion of rhe aPottnent to

the ApPltunt os dnn whPn rh. .@pant ft"1e6 Lh' occoPauon tctnfi'oP

fton ;ie @npet ntouthortties (ies) .. Notufuhnsndins rhe ta e the Devetoper

shatt be ntitted to dn qte6io. oftine ftoa the e'pnr oJ the co pletioh dote

if the conpbnon of ttg @struction is delotBd on oiount ol the lottowhs

a) Non-ovdilobintr of steet @ a othet buiLling oErialt woEt ot

electri.ol suqqlf ot lalbua or
b) An! chonge in th. appli@bt. law ot qista@ ol dnt injurctioh sto! ordet

prohibitor! o t r ot dtr$tions Wsd b onv court tttbunal bodv or

conpetent otthofta; n
4 Dela! in searing anv pethission, opptovols NoC sanction buildtng plon'

building .onpterion ond/ot o@upation ettilicoE, *atet el4trcttv

aroinaie or *werage connection fton the conrytent outho'n! lor
rco@ns b.lond th. connol of the D*lopet; ot

d) Force nojeure eeent ar ont othet r@son (not li it'd b rhe reonht

hqtioned above) betond the cohtrol ol ot unfoeseen bJ the Develope'

which not prewnt ot delot the developet in perhthing ft: obliqottoos os

speciled in the agreenent
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k b specifcally ogteed betueen the developet ond the Bure. that lot on!
delay lor the Msons nentioned above, the developer shall nor be tiobte to
pay ont conpenetion olnoture whateever to the bu!.r "

Vlll- That the construction was to be completed within a pe.iod of 42

months from the date ofthe agreement and the same was subje.t

to the occurrence of force majeure conditions. The possession of

the unitwas to be ha.ded over to the complainants only after the

receipt of the Occupation Certificate from the concerned

authorities. It is p€rtinent to mention here that the respondent

has already completed the construction ofthe tower in whrch the

unit allotted to the complainants is located.

IX. That after the completion ofthe construction, the respondent had

appl,ed for thegrant ofthe Occupat,on Certificate vide application

dated 26.04.2022. The occupanon cert,ficate for the tower in

question was granted on 16.06.2023 and th€ respondent offered

thepossessiontothecomplainantson 20.06.2023.

X. That at the time ofoffering ofpossession to the complainants, the

complainants were liable to pay a sum ol Rs. 15,41,962l-

including intercstfor delayed period to the respondent.

xl. That the implernentation of the project was hampered and most of

the work was stalled due to non-payment of instalments by

allottees on tim€ and also due to the events and conditions whi.h

were beyond the control of the respondent and which have

affected the materially affected the construct,on and progress ot

the project. Some of the Force Maieure events/conditions which

were beyond the control of the respondent and affected the

implementation ofthe project and are as under:
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rDonths due to Central Government's Notih.atnrn with

: [only happened second time in 71

years ol 
'ndependence 

hence beyond control and could nor be

ioreseenl. The respondent had awarded the consrruction ol the

p.ojectto one of the leading construction companies of Indra t'hc

said conkactor/ company could nor implement rhe enrire p.olc(r

for approx. 7 8 months w.e.f lron 9 10 November 2016 the dity

when the Central Covernment issued nonfication wirh regard to

demonetization. During thls period, rhe contracto. could not

nake payment to the labour in cash and as majority ol c.rsu.rl

labour lorce e.gaged rn construction activities in India do nol

have bank accounts and are paid in cash on a daily basis Dunng

Demoneo/arion rh.,d\h wirhdrdwdl Imrt ror ,"mpdr,,., $.,

capped at Rs.24,000 perweek initially whereas cash paym.nts to

labour on a site ofthe magnitude ofthe project rn question .rre Rs

3'4 lakhs per day and the work at site got almost haked tor 7.8

months as bulk oi the labour beins unpaid went to therr

hometowns, which resulted into shortage of labour. Hence the

inplementat,on of the project in question got delayed due on

account of issues faced by contractor due to the sard notrfrcnirof

ofCentral CovernmenL

Further there are studies of Reserve Bank of India and

independent studies undertaken by scholars of difterent

institutes/universities and also newspaper reports of Reuters of

the relevant period of 2016-17 on the said issue of impact of

demonetization on real estate industry and construction labour.



*HARERA
S-c,unuennv

Complarnt No. 5029 of 2021

Dehonetizatiob. ln the report- Macroeconomic

it has been obseded and mentioned

1Z and started showing improvement only in April2017.

Furthermore, there have been several stud,es on the said subject

matterand all the stud,es record the conclusion that during the

period ofdemonetization the migrant labour went to thear native

places due to shortage of cash payments and construction and

real estate industry suffered a lot and the pace of construction

came to halt/ or became v€ry slow due to non-availability of

labour. Some new6paper/print m€dia reports by Reuters etc. also

reported the n€Eative impact of demonetization on real estate

and constructloD s€ctor.

That in view ofthe above studies and reports, the said event of

demonetization was beyord the.olltrol ofthe respondent, hence

the time period for offer of possession should deemed to be

extended fo. 5 months on accounl of the above-

(ll) Orders Prssed bv National Green Tribunal: lr. .\ I

successive years i.e. 2075-2076-2017-2018, Hon'ble National

Green Tribunal has been passing orders to protect the

environment of the country and especially the NCR region. The

Hon'ble NGT had passed orders governing the entry and exit or

vehicles in NCR r€gion. Also the Hon'ble NGT has passed orders

with regard to phas,ng out the 10 year old diesel vehicles from

NCR. The pollution levels otNCR reg,on have been quite high for

Bdnk or lndid ar pagc no. l0dnd4rorrhe\rdFpofl!h4-thr
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couple of years at the time of change in weather in Novembdr

every year. The Contractor ofthe .espondent could not undertxkc

construction lor 3 4 months i. comphance of the orders ol

Hon'ble National Creen T.ibunal. Due to following. there was r
delay of 3'4 months as labour went back to their honretown\

which resulted in shortage of labour in Apnl [4ay 2015

Novembcr- December 2016 and November Decenrber 2017 lhr
dis[ict administration rssu€d the requisite diredions Ln d]rs

In view of the above, construction wDrk remained very b.dly

aiiected for 6 12 months due to the above stated ma)or evenrs

and cond,tions which w€re beyond the control ofthe rcspond.nr

and the said period is also requ,red to be added for calculanng

th. delivery date of possession. Copy ol rhe Order datcd

07.04.2015 pass€d by NGT is annexed as Annexure R1l. Copies

of Studies of Reserve Bank oa India and other studies and ncws

reports are Annexure R12 (Colly). Copy of press relcas. ol

Environment Pollution fPreventron and ControlJ Authorit!

(EPCA) ior stopping ofconstruction activity in 2018 is Annexure

R13.

(III)

delaying the

alloitees were in default of the agreed payment

payment of construction linked instalmenis was

made resulting in badly impacting and

implementation of the entire project.

(lvl@:ri'"In1.."r
rainfallin Curusram in the year 2016 and untavorable weather
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conditions alt the construction activitles were badly afected as

the whole town was v,aterlogged andgridlocked as a result of

which the implementation otthe proiect in question was delayed

for many week. Even various institutions were ordered to be

shut down/closed for many days during that year due to

advers€/severe weather conditions' Copies of media reports for

the same are attached herewith as Ann€xure Rl4 This period is

also required to be added to the timeline for offering possession

-ro nnrhre.k : The outbreak of tbe deadlv Covid 19

virus has resulted in s,gnificant delay in completion of the

construction of the projects in India and the reat estate industry

in NCR region has suffered tremendously The outbreak resulted

in not only disruption of the supptv chain of the necessarv

materials but also in shortage of the labour at the constructron

sites as several labourers have migrated to their respective

hometowns. The Covid-19 o'rtbreak which has been classified as

'pandemic' is an Aci of God and the same is thus beyond the

reasonable apprehension of the respondent'

Th€ time period covered by the above mentioned force maieure

events is required to be added to th€ time frame mentioned

above The respondent cannot be held responsible lor the

circumstances which were beyond its control'

XIl. That despite the force majeure events' the respondent has

obtained the occupation certificate and offered the possession of

the unit in question to the complainants There has been no delav

whatsoever on the part of the respondent The respondent has

f .--,ain. "*rr90tr"
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strictly abided by the terms and conditions ofthe Builder Buye.'s

Agreement. On the otherhand, even though the complainants had

been called upon to take the possession of their unit after

payment of the amount due to the respondent and aulfillment of

the requisite formalities, the complainants are intentionally not

coming fonvard to tulnll the requisite tormalities and take over

the physical possession of the unit and have been raising

absolutely baseless and lrivolous disputes with the respondent.

The complainants have stated that they would not take over the

physical possession of the unit in question till the t,me the

respondent pays delay possessloo charges to the complainants.

Xlll. That the demands of the complainants are highly untenable,

misconceived and aimed at blackma,ling the respondent. A bare

perusal of Annexure C7 annexed by the compla,nants with th€ir

complaintclea y reveals that complainants were very wellaware

that since the respondent shall bear the pre EMIS payable by the

complainants tilloffer ofpos6ession, no delay possession charges

or any other type of compensation whatsoever was payable by the

responde.t to lhe complalnants. Complainant no.2 had also

repUed to the respondentvide e-maildated 11d Octobet,2023 ar

12:22 PM without disputing the said fact that the complajnants

were notentitled toany DPC amount.

XIV. That now instead of completing their requisite formalities and

obtaining possession ol the unil the complainants have fi1€d the

present highly false, frivolo'rs and baseless complaint with totally

mala fide and d,shonest intentions ofarm twistin& blackmailinS.

pressurizing and harassing the respondent. The fact olthe matter
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is that the complainants are real estate investors who had booked

the unit in question with a viev, to earn quick profit in a shorl

span of time. However, it app€ars that their calculations went

wrong on account oa slump in the real estare market and th.

complainants now want to somehow get out of the concluded

contract on highly flimsy and baseless grounds. Such mala fidc

tactics ofthe complainants cannotbeallowed to succeed.

XV. That in the facts and circu mnances of the presentcase, a direcnon

is required to be given by the Authority to the complainants that

upon complyj.g with the requlslte formaljties, they a.e requircd

to take ov€r the possession ofthe said unit. Moreover, as already

stated, the complainants are not entitled to any delay possession

chargesandthecomplaintisliabletobedismissed.

6. Copies ofall the relevant documents have been filed and placed on

record. Their authenticity is notin disput€. Hence, the complaint can

be decided on the basis of th€se undisputed documents and

u.

7.

8. As per notlfication no. r/92/2O17-ITCP dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Rcal

Estate Regulatory Authority, Gurugram shall be entire Curugram

submission made by the partjes.

lurisdiction ot the authority:

The Authority observes that it has terntorial as well as subt..l

matter jurisdiction to adjudicate the present conrplarnt b, tl,r

reirsons g'ven be1ow.

Territorial jurisdictionlt. I
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E. U Subiect matter jurisdiction

Complain!No 5029 of 2021

District for all purpose with offices situated in Gurugram. ln the

present case, the project in question is situated within the planning

area of Gurugram district. Therefore, this authority has complete

territorial iurisdiction to dealwith the present comptaint.

9. S€ction 11(4)(a) ofthe Act,2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section

11[a)(a) is reproduced as hereunde.:

t0

F,t

11.

th.cspansible lor all obligotions, responsibilities ohd luh.ron\ und{ tht
provaions ofth6 A.t or the rulcs ond regulotions node thercundet.t ta Lh!
alladee o\ pet the ogteeaentlitole,a.tothe o$ocionan olollottee, os tht
ase noy be, tillthe convelonce ofoll the opattments, ploB ot bLtt.tntg\, d\
Lhe..* hoy be, to the ottattee, or the connon ureds to the os..rattan 'lollottee ot the co petent outhatb/ asthe cose no! be)

So, in view of the provisions of the Act quoted above, the Authorlly

has complete jurisdiction to decide the complaint regarding nof

compliance of obligations by the promote. leavinB asidc

compensat,on which is to be decided by the adjudicatnrS olllccr r1

pursued by the complainant ata later stage.

Iindings on ob,€ctions rais€d bythe respond€nt

obicction resarditrg delay due to force maieur€ .i rcu mstances

The respondent-promoter has raised a contention that the

construction of the project was delayed due to force rnaieure

conditions such as various orders passed by the National Creen

Tribunal, Environmeot Pollution [Prevention & Control) Authority,
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shortage of labour and stoppage of work due to lock down (lu' to

outbrcak of Covid_19 pandemic Since there wcrc cir.!nrstrfc'\

beyoDd the control of respondent, so taking into consrd'r'r1LI I t r'

nhovc-mcntioned facts, the respondent beallowed th. r,e i!l' L' rrr

which his construction activrties came to stand still, i'(L rr' J Ll

pcnod be excluded while calculating the due dalc. lf 1!r' r' rrL

cas.. lhc allotment letter was issued by thc (\p{) 
'rl

mmpl.rrnant on 05.10.2015 The apartment buvcr's ,rlr' ' rl

ciecutcd bctwc.n the parties on 05.10.2015.]'hus, thc irLr' L r1'r

.omplelion ol project was 05 10.2019 .'lhe rcspotd.rrL I

th. bcncfit ofcovid_19, which came into picture aftcr tlrl LILiL '

posscssion. Though there have be€n va.ious ordc's i\\L ( Ll I L lr

the cnvironment pollution, but these we.e for a shorr pr t)(l " L rrri

So, lhlr circumstances/conditions after that period f I ln I (

inro consideration for delay in completion of the I)roi(t llr'L: rlrL'

Authority is of the view that no relief w.r.t this can b' grJflt\l r0 tlri

r.l!. obiection regarding iurisdictlon of authoritv wr't buv'r's

agreement executed prior to coming i!to for'e ofthc a'i'

12. One oI thc contentions of the respondent is that thc Autlhrrt! s

dcprivcd ofthe,urisdictiontogo into the inte'pretation ot or rrlrlrr\

oi the parties inter_s€ in accordance with the buvcrs rgr"n''rr

cxecuted bctween the parties. The respondent furth'r subnrrtLill
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rhar rhe provisions olthe Act are not retrospective jn naturc and th.

provisjons of the Act cannot undo or modify the ternrs of buycr's

agreement duly executed prior to coming into ellect olthc Act

13. Th€ Authorjty isoitheview that the Act nowhere providcs, nor caD

be so construed, that all prev,ous agreements will b. rc-writlrr

after coming into force of the Act. Theretbre, the provisrons ,)I rh(

Act, rules .rnd agreement have to be read and rntcrp,ctcd

harmoDiously However, if the Act has provided for de.rlin8 wLth

certain specific prov,sions/situations in a spccific/partrc! rr

manner. then that situation will be dealt w,th in accordrnce r!ith drc

Act and ihe rulcs after the date oicoming into forcc ol thc Act and

the rules. Numerous provisions of the Act save the provisiots .l lhr

agreements nrade between the buyers and sellers Thc s.,(l

contention has been upheld in the landmark judgment oi hof bLc

Uombay High Court in Neelkamal Realtors Suburban Pvt. I-td. vs.

UOI and others. (W.P 2737 of2017) which provides.s undcr:

"119 Unt)et the pmvtsiohs ofSqtion fi, the delay in hohdthg
ovet the poestion would be counted hon the .lote henti.ntd tn

th. agreenent lor sole entercd inro by the Pronoter ond the
ollo$ee ptiot to tE rcsistrotion un.ler RERA Undet the
provisions o[REPJ!, the prcnotet B giveh o locilir! to rcvse the

dote ol conDletion ol oroject ond declarc the nn. under se.ton
4. The REP.4 does not contenplote rewriting ol controct between
the flatpurchoktond the pronoter ....

122. We hove olready discuss.d thot obove stoted Prcv6tans oI
the REP"A a.e not rcttuspecttve in ndturc Thet ao! to \onc
extent be hoeing o retrooctiw ol quasi rctoocttve effect but
then on thotgmund the validiE olthe prcvsrcns of RERA .onnat
be chdlenged. The Pdrlianent is canpetent enough o tegtslale
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Ltd, Ys,

"34- Thus, keeping in viN out ofore$id dkcuseon, weore ollhe
considercd opinion that the pravisio.t ol the Act are qtoe
retooctive to sane e*ent h operation ahd will beaopltcohlet)
the ogreem.nL\ f.r sale enFred imo even nrior t' ..nlng to

qf!!BPkr!@ Hence in case of delo! in thc olle4dehvery .l
possesvon os per the Etu ond conditions oI the aqrccnenL tn
sole the ollottee sholl be en.tled to the tntercnlletot-..1
possession charses on the rcasonobte rate ofnteren as pnvntrtt
in Rule 15 ol the rules ond ane elJed, unlotr ond unreoln 

'trote oJ canpenturion nentioned ih thc os.eehenL ltt \ote I
hable to be igno.ed.

F.lU. objection regardlng the complain.nt is ir breach of asreemcnt ror

non.invocation of arbitratlon.

ComplarntNo 5029 of 20Zl

low hoving lerrotpecnve ot retroacrive elIe.L A law con hP PvPn

Ironed to olJect subsisting / existing .ontmctuol rights betseen
de Dorties in the lorcet ptblic interesl: we do not hoee ont
doubt in ou nihd that the RERA has been lroned in the totget
public i^t rest oftet o thotough stud! and dirusnon nade dr rhe

highest lev.l b! the Stondihg Connittee ahd Selecl conntt|ee.
whi.h subnitted its detdiled reportt.

appeal no. 173 of 2019 titled as Magic Eye Developer PeL

tshwer Slngh Dahip dat€d 17.122019, the Haryana Real

Estate Appellate Tdbunal has observed

15. The respondent submitted that the complaint is not maintainable for

the reason that the ag.eement conlains an arbitration clause which

refers to the disput€ resolution mechanism to be adopted bv the

parties in the event of any dispute.

16. The Author,ty is ofthe opinion that the jurisd,cho. of the authority

cannot be fettered by the existence of an arbitration clausc in thc

buyer's agreement as it may be noted that section 79 of the Act ba's

the jurisdicrion of civil couft about any matter which falls within

the purview ofthis authority, or the Real Estate Appellate Tribunal

Thus, the intention to render such disputes as non_arbitrable sccnrs
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ComplaintNo. 5029oI2023 I
to be clear. Also, section 88 ofthe Act says that the provisions of this

Act shall be in addition to and not in derogation ofthe provrsions ol

any other 1aw for the time being in force Furthe., the authoritv puts

reliance on the catena ofjudgments of the Hon'ble Supremc Court,

particularly in lYa,ionol Seeds Corpomtlon Limited v. M

Madhusudhon Reddy & Anr. (2012) 2 SCC 506,wherein it has bccn

held that the remedies provid€d under the Consumer Protection Act

are in addition to a.d not in derogation of the other laws 
'n 

lorcc,

consequently the authority would not be bound to ref.r partics to

arbitration even if the aereement between the partics had an

arbitration clause.

c. Iindings on the r€llef sought by the complalnants

G.l Direct the respond€ntto pay lnt€rest oh the total amount paid

by the complatnants on account of delay in handing ov€I

possession ofihe unlt

17. In the present complain! the complainants intend to tontrfr. wrlh

thc pro,ectand are seeking possession and delay posscssror (hnrgcs

along with interest on the amount paid. Provrso to scction lu

provides that where an allottee does not intend to withdr.w lrcm

the project, he shall be paid, by the p.omoter, intercst lor L'vov

month of delay, till the handing ove. of possession dt such rltc .r\

may be prescribed and it has been prescribed under rul. l5 ol th.

''section 18: - Retwn oldnountan.leo Pensation
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18(1). tl the pronotet foik to conpbte or n unobte ta live

Dossession of dn opdinent, plot, or building, -
Pturided that where on ollott@ does not intend to ||ithdrow

Iron the projqt, he sholl be poid, bt the pronoir' inlercst Jor eterr
nohth ol .lelar, till the ho nding ovu ol the po$6s iot ot such rcte os

noy be p.esnibed.

18. Admtssibtllty of grac€ period: The promoter was obligated to h a nd

over the possession ofthe unit by 05 10.2019 as the same has been

undertaken by the respondent in clause 6.2 of the Apa'tment

Buyer's Agreement dated 05 10 20 r S.

19. Admisslblllty of delay poss€.slon charges at pr€scribed rate of

intercs! Proviso to sectton 18 provides that where an allottee does

not intend to wiihdraw from the proiect, he shall be paid, bv the

promoter, interest for every month ofdelay, till the handing over of

possession, at such rate as may be prescribed and it has been

prescribed under rule 15 ofthe rules. Rule 15 has been reproduced

"Rule 7s. Mb.il tut ol ht r.sr' [Povitu to srtion 12'

section 7a ond sub'*.t d (1) ad tubecna (7) ol YcdN t9l
O) Fot rne lEryBe ol p.ovi, b wtion 12: se'non 13; ond tub'

;;.Jnns @ ond n 4 *ctton 12 dL "iitqest dt the rute pternbed
sholl be i; srat Bek 6 tndia hlgtqst norginol 

'on 
o[ tendins ro'e

+2%,:
Prcvided thot in c6e the Stot Boak ol l$lio natginol cost al lendtng

rcE (NCLR) is not in u*, t sholl be reptoced b! stch benchnotk

tendi;s tures *'t1i.h the state Bonk of tndio nov lx Fon ttne o nne

fot lendins to the genetul Public."
20. The l;gislatu; in ittwisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate

of interest. The rate of interest so determined by the legislature' is

reasonable and ifthe said rule is followed to award the interest' it

will ensureuniform practice in all the cases

Compla'nrNu 502eol l0zl
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per website of the state Bank of lndia i.e.,

the marginal cost of lending rate (in short, MCLR)

as on date i.e., 18.09.2024 ,s 9 10o/0. Accord,ngly, the prescribed rate

of interestwillbemarginalcostof lendingrate+2%i c., l1 100/d.

22. The definition of term 'interest' as defined under section 2(zalof the

Act provides that the rate olinterest chargeable from thc allottee by

the promoter, in case oi defauk, shall be equal to th€ ratc ol interest

which the promoter shall be liable to pay the auotlcc. Ln casc ol

dclault.lherelevantsectionisreproducedbelow:
't/a) ntcrest neohsthe mtesolinterest polabte b!the rta oternt

theoto cc,as the coe noY be.
t rtuaatnr I a,hp pLt po.pot th6.loLsP
Itl the roLe oJ in\ren chageobte ton the altanee br Lhe pt.tnot{

o .as. ol dcfoult" sholl be equol to the rute oJ intercn ||hrh tht
ronote. sholl be liable to po! theollouee inascallctl0tt

(tlrhc intercst porohte h! rhe p/onorer b thP ntt t'! 4n1t tu troh
th.tlate the pronatet.eceived the ohountotont PutL Lhrtc.lott
th. datc the onoLnt o. part thercof ond lnteren t t'on \
rcfunaed, ond the nE.est poyoble bv the ollottee Lo thr rto'r'Lt
\hott be ton the dote the oltotree defoult 1n porntert b r't
P.anater till the dote nBPoid;

23 lhcrcforc, interest on the delay payments from thc comPlarndnts

shall bc charged at the prescribed rate ie. 11 101'1, h)' thc

rcspondcnt/promoter which is the same as is bcing Srrnlcd !o th'

complainantsincaseof delayedpossessioncharges

24 On consideration of the documents availablc on r'cord and

rbmrssions made regarding cont.avention olprovrsiofs olthc A(l

the Aulhority is satisti.d that the respondent is rn contlavc'lron ol

thc scction 11[4)(a] or the Act by Dot handins over possessron bv

lhe due date as per the agreemeDt. As per claus' 62 oI th'

ap:rtment buyer's agreement dated 05.10.2015, the possession r!'s

to be handed over to the complainant within 42 months lrom th'
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dale of execution ol the agreement alongwith a grace period of 6

months. The.efore, the due date of handing over possession is

05.10.2019. The respondent has ollered the possession oI the

subject apartment on 20.06.2023 after obtaining thc occupatron

certificate on 16.06.2023.

25. Accordingly, the non-compliance olthe mandate contained rn scchon

11[4](a) read with proviso to section 18(1) of the A.t on the part ol

the respondent is cstablished. As such the allottees, shall be paid. by

the promoter, interest for every month of delay from due date of

possession i.c., 05.10.2019 till offer oi possession Plus lwo months

after obtaining occupation certificate from the comPetent authoritv

or actual handing over of possession whichever is earlier. .rs p.r

section 18(1) ofthe Act of 2016 read with rule 15 ofthe rules

H. Dlrections ofthe authority

26. Hence, the Auth iiy hereby passes th,s order and issu. thc

lollowing directions under section 37 ot the Act to ensur.

compliance of obligations casted upon the promoters as per th'

lunctions ent.usted to the authority under section 34{0:

i. The respondent is directed to paythe interest at the prescribed

rate i.e., 11.100/0 per annum for every month of delav on th.

amount paid by the complainants from due date of possession

i.e.,05.10.2019 t,ll actual handing over of possessio n or ofter o'

possession plus two months after obtaining occupahon

certificate from the competent authority, whichever is earlicr

as per section 18(11 of the Act of 2016 read with rlrle l5 ol thc
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27.

24.

complarnt No q029 of20z3

ii. The complainants are directed to pay outstanding dues, if anv,

after adjustment ofinterest for the delaved period.

iii. The rate of i.terest chargeable trom the allottees/complainants

by ihe promoter, in case of default shall be charged at the

prescribed rate i.e.,11.10% by the respondent/promoter wh ich

is the same rate of interest which the promoters shall be liable

to pay the allottees, in case of defauh ie, the delayed

possession charges as per s€ction 2(za) oftheA'L

iv. The respondent shall not charge anything from thecomplainant

wh,ch is.ot the pariofthe agreement.

Complaint stands disposed ol
File be consigned to registry'

Real Estate Regulatory Authority, C

Dated: 1 8.09.2 0 24

(lvlember


