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BEFORE THE HARYANA REAL ESTATE REGUTATORY
AUTHORITY, GURUGRAM

ORDER

1. The present complaint has been filed by the complainant/allottee under

Section 3L ofthe Reat Estate (Regulation and Development) Act,2016 [in

short, the Act) read with rule 28 of the Haryana Real Estate (Regulation

and Development) Rules, 2017 (in short, the Rules) for violation of

section 11[4)[a) of the Act wherein it is inter alia prescribed that the

promoter shall be responsible for atl obligations, responsibilities and

functions under the provision of the Act or the rules and regulations

Page 1of 16(A-



ffiHARERA
#*ounuennnt

Complaint No. 1261of 2022

made there under or to the allottee as per the agreement to sale executed

inter se.

A. Unit and proiect related details

2. The particulars of the proiect, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay period, if any, have been detailed in the following

tabular form:

S. No. Particulars Details
1. Name of the project "Landmark Corporate Centre"
2. Location of the proiect Sector-67, Gurugram, Haryana.

3. Nature of the proiect Cvber Park
4. RERA registered/not

registered
Registered
Vide registered no.61 of 2019
Dated-2 5.11.2019

5. Area of the proiect 4.48L25 acres

6. DTCP license and validity License no. 97 of 2008 dated
12.05.2008 valid up to 11.05.2020

7. Unit no. Suit no.42 non-PLC
(As per page no. 26 of the
comDlaintl

8. Unit area 135 sq. ft.
(As per page no. 26 of the
complaintl

9. Application form 23.01.2070
(As per page no. 20 of the
complaintl

10. Allotment letter 17.03.20L0
(As per page no. 26 of the
complaint)

11. Buyer's agreement Not executed

12. Possession clause as per
application form

Clause 70
That the possession of area shall be

offered by the Compdny to the

Intending Allottee(s) within 36
months lrom the date of signing
oI the Agreement to sell subject to
Force Moieure circumstances and
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{on registration of Sale Deed

provided all amounts due and

payable by the intending Allottee(s)
as provided herein and as Per
Agreement to sell hove been Poid to

the Compony. It is, However,

understood between the Parties that
various Blocks comPrised in the

Landmark Corporate Centre shall be

reody and completed in Phases ond
handed over to the allottee(s)
accordingly. The ComPanY shall be

entitled to reasonable extension in

delivery of possession of the Space to

dllottee(s) in the event of onY

default or negligence ottributoblc to

the Allottee(s) lulfillment of Terms

and Conditions of this ollotment

IEmphasis suPPlied]
(As per page no. 23 of the

complaint
t7.03.20"13
(Note: Due date to be calculated 36

months from the date of allotment
i.e., 17.03.2010

Due date of possession

Rs.L3,47,624 I - (Earlier)
Rs.19,86,500/-

Basic sales consideration

[As per statement of account at R1

to the reply of the comPlainant to

the dismissal application of the

12,1.1,67 9 /-Total amount paid bY the
complainant

08.06.2015
(As per page no. 44 of the

complaint

Offer of possession for fit-
out

18.07.2 018

[As per annexure A-1 of application
of dismissal of comPlaintJ

Letter sent bY the
complainant to
respondent seeking
change in unit

As Der annexure A-2 of aPPlication
26.r2.2014Occupation certificate
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GURUGRA[/
of dismissal of comPlaint)

t9. Memorandum of
understanding
[Note: unit area increased
from 135 sq. ft. to 199 sq.

ft. on 1s floorl

28.03.2019 (Not executed]

[As per page no. 45 of the
complaintJ

20. Allotment of new unit 28.03.2019
(As per annexure-A-3 of application
of dismissal of complaint)

2t. Demand notice against
new unit

20.02.2020
(As per annexure A-4 of application
of dismissal of complaint)

22. Surrender request via
legal notice

09.77.2021
[As per page no. 87 of the
complaint)

B. Facts of the comPlaint:

3. That the complainant has made following submissions:

I. That the complainant is a law-abiding citizen oflndia and presently

residing at 5-439, Near M Block Market, Greater Kailash-I, Defence

Colony, New Delhi.

IL That the complainant vide an application for provisional allotment

had booked a suit in lanuary 2010 in the project "Landmark

Corporate Centre" at Sector 67, Gurugram of the

respondent/promoter and the complainant while making the

application for allotment paid Rs.1,28,250/- as booking amount to

the respondent.

III. That in pursuance of the above, the complainant was allotted a suit

bearing no.42 non PLC, admeasuring area 135 /- sq ft vide

allotment Ietter dated 17.03.2010.

IV. That the complainant submits that the total consideration to be

paid towards the said suitwas Rs.13,47,6241- and the complainant
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VIII.

has made a total payment of Rs.lZ,Ll,679 / - till date which is 950/o

ofthe total amount.

That the complainant paid the instalment as per demands by the

VII.

respondent before due date despite that builder buyer's agreement

has not been so far executed between the complainant and the

respondent.

That the complainant had opted for the construction linked

instalment payment plan, wherein the complainant was required to

remit the instalment of the suU Step by step as and when the

construction proceeded. It i ryitted that irrespective ofthe plan

being a construction linked instalment payment plan, the

complainant has already paid a tdtii df Rs.1,2,11,679/- tlll date for

the proiect of the resPondent.

That from the very beginning, the respondent has had such

unlawful conduct and has presented false assurances,

representations, and warranties to the complalnant The

complainant has already paid 95% of the value of the suit and the

respondent has demanded 100% value of the suit without

executing an agreement. Also, as per rules of RERA Act, a builder

cannot demand more than 10% of the total consideration without

executing an agreement.

That during the year 2012, the complainant was regularly making

the payments, as and when demanded by the respondent as the

construction was in full swing which displayed the intention of the

respondent to build the super structure as soon as possible'

Moreover, it has been over 9 years since the allotment hut

development of the proiect has not completed till date The

complainant paid 95% of the total consideration and as per

tal
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X.

payment plan remaining 50/o is to be paid at the time of possession.

Since the respondent had collected a hefty amount but had shown

no corresponding development in the proiect.

That the complainant vide email dated 05.06.2015 asked for

execution of builder buyer's agreement and completion date of

proiect but the respondent failed to oblige of his responsibilities by

not providing information related to completion of the said project.

The sole purpose of the respondent was to grab the hard earned

money of the complainant. It is pertinent to mention here that

various emails have also been exchanged berween the complainant

and respondent.

That on 08.06.2015, the iomplainant received an intimation of

possession letter, which stated that the respondent applied for the

occupation certificate and ready for fit outs and all related work. It

is submitted that after receiving this letter the complainant till date

has not received a final possession letter or BBA from the

respondent.

That on 28.03.20L9, the complainant received a draft

Memorandum ofUnderstanding (MOtt) from the respondent but so

far the same has not been execuEed between the complainant and

the respondent. The respondent mentioned an arbitrary clause in

the MOU that the agreement to sell shall be executed betlveen the

respondent and the complainant after completion of the entire

Landmark Cyber Park Also the respondent increases the size of the

suit from 135 sq. ft. to 199 sq. ft. without taking consent of the

complainant. The respondent mentioned in the MOU that the

demised premises is free from all encumbrances but till date the

MOU has not been executed by the respondent.

XI,
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XII.

XIII.

XIV.

That the respondent obtained registration certificate bearing

number 61 of 2019 from the Hon'ble Authority on condition that

the respondent will enter into an agreement to sell with the

allottees as prescribed in the Haryana Real Estate Regulations and

Development Rules,2017 but till date the respondent has not been

executed the builder buyer's agreement with the complainant. It is

pertinent to mention here that the registration of the proiect is

valid from 0L.0Z.Z0ll to 26.L2.20].8 and the same has been

expired but the project is nowhQre near completion.

That as per form A-H uploaded on RERA website, it is mentioned in

the form that the revised date of completion the project was

26.L2.201a, also, that the respondent has obtained OC on

26.L2.2078 but till date t]le respondent has not offered the

possession to the complainant and not given a copy of OC and

possession letter. The respondent has shown mala fide and

coercive conduct by providing wrong information to the Hon'ble

Authority.

That furthermore, the respondent assured, represented and

warranted the complainant that the proiect would be completed

within 36 months, now, it has been passed about 9 years, and the

proiect is nowhere near completion. The respondent failed to

update the status of the construction. On various occasions the

complainant asked to refund the whole amount but the

Respondents paid no heed to the same. The conduct of the

respondent is violative of Section 18 of the Act of 2016

That the respondent has substantially failed to discharge its

obligation imposed on him under the Act. Till date, possession of

the unit has not been made by the respondent and thus as per law

XV.
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the respondent is liable to refund the whole amount paid by the

complainant and pay the interest for every month of delay as per

Section 1.8 ofthe Act.

That the complainant sent a letter on 20.08.2021 seeking

information about the proiect, amenities and facilities which are to

be provided by the respondent. The complainant also requested to

refund the amount along with interest @ 24o/o per annum. But the

respondent did not bother to give reply to the said letter. Again on

09.11-2021, the complainant sent another letter to the respondent

but as expected the respondent did not reply to the same.

That the complainant aggrievdd by the actions of the respondent

sent various e-mails and seeks information about the completion of

construction of the suit, handover the possession of the suit and

execution of builder

respondent ignored the

properly.

buyer's agreement. As expected, the

same and did not bother to resPond

XVIII. That the present case is a clear exploitation of innocence and

comp)aint No. 1261 of 2022

xv .

beliefs of the complainant and an act of the respondent to retain

the complainant's hard-earned money in illegal manner' That the

respondent has utterly failed to fulfil his obligations to deliver the

possession of the suit in time which has caused mental agony,

harassment and huge losses to the complainant, hence the present

complaint.

C. Retief sought by the complainant:

4. The complainant has sought following relief(s):
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II.

III.

IV

t.

The authoriry issued a

respondent by speed

medishare@gmail.com,

rameshag.ca(ogmail.com. The delivery reports have been placed in the

ff HARERA
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Direct the respondent to refund the entire amount paid by the

complainant along with interest at the prescribed rate on the paid

amount from the date of payment.

Direct the respondent to pay compensation for mental harassment

and depression suffered by the complainant.

Direct the respondent to pay all legal expenses incurred by the

complainant till date.

To impose penalty on the builder on account of various defaults

under Act of 2016.

notice dated 10.06.2022 of the complaint to the

post and also on the given email address at

and

file. The counsel for the respondent put in appearance on 28 07,2022,

74.02.2023, 75.02.2024,04.07.2024 and 05.09.2024 but did not file reply

to the complaint within the stipulated period. Accordingly, the authoriry

is left with no other option but to struck off the defence of the respondent

and decide the complaint on the basis of merits,

6. Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is not in dispute. Hence, the complaint can be

decided on the basis of these undisputed documents and submission

made by the complainant.

D. Iurisdiction ofthe authority:

7. The authorily observes that it has territorial as well as subiect matter

jurisdiction to adjudicate the present complaint for the reasons given

below.

D.l Territorial iurisdiction

Page 9 of 16fL



8

ffi HARERA
#* eunuennvr

Complaint No. 126l of 2022

As per notiRcation no. 1/92/2017-1TCP dated L4.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. ln the present case, the

project in question is situated within the planning area of Gurugram

district. Therefore, this authority has complete territorial jurisdiction to

deal with the present complaint.

D.II Subrect matter iurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as pei ag{eement for sale. Section 11(a)(a) is

reproduced as hereunder:

Section 17(4)(a)
Be responsible for all obligations, responsibilities and functions under the

provisions oI this Act or the rules ond regulotions made thereunder or to the

allottee as per the ogreementfor sale, or to the associotion ofollottee, os the cose

may be, till the conveyance of oll the aportmentt plots or buildings, os the cose

moy be, to the allottee, or the conmon oreds to the associotion of ollottee or the

competent authority, qs the cose may be;

Section 34-Functions of the Authoity:
34A of the Act provides to ensure compliance of the obligotions cost upon the

promoter, the ollottee and the reol estote agents under this Act ond the rules ond

r eg uloti on s made the re u nde r.

So, in view of the provisions of the Act quoted above, the authority has

complete iurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaving aside compensation which is to be

decided by the adjudicating officer if pursued by the complainant at a

later stage.

Further, the authority has no hitch in proceeding with the complaint and

to grant a relief of refund in the present matter in view of the iudgement

passed by the Hon'ble Apex Court in Newtech Promoters and

Developers Private Limited Vs State oI U'P. and Ors." SCC Online SC

7044 decided on 77.77.2027 and followed in M/s Sana Realtors

Private Limited & others V/s llnion of lndia & others SLP (Civil) No.

o
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13005 of2020 decided on 72.05.2022 wherein it has been laid down as

under:

"86. From the scheme of the Act ol which a detoiled reference hos been made

and taking note of power of odjudicotion delineoted with the regulotory
authority and adjudicoting officer, what linally culls out is thot olthough the Act
indicates the distinct expressions like 'refund', 'interest', 'penolty' ond
'compensotion', a conjoint reoding of Sections 18 and 19 cleorly monifests thot
when it comes to refund of the omount and interest on the relund amount, or
directing payment of interest for deloyed delivery of possession' or penalty ond
interest thereon, it is the regulotory authoriry which has the pow* to exomine
and determine the outcome oIa comploint At the some time, when it comes to o

question oJ seeking the relief of odjudging compensation and interest thereon

under Sections 12, 14, 18 ond 19, the odiudicating olfcer exclusively hos the

power to determine, keeping in viov t!1Q collective reoding of Section 71 read

with Section 72 oI the Act. if the odiudicotioi under Sections 12' 14, 18 ond 19

other thon compensation os envisoged, if extended to the odjudicating oJlicer os

prayed that, in our view, msy intend to expand the ombit and scope of the

powe6 ond functions of the odiudicoting officer under Section 71 and thot would

be against the mondou oI the Act 2076."

10.Hence, in view of the authoritative pronouncement of the Hon'ble

Supreme Court in the above-mentioned matter, the authority has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the amount paid by the complainant.

E. Findings on reliefsought by the complainant:
E.l Direct the respondent refund the entire amount paid by the

complainant along with interest at the prescribed rate on the
paid amount from the date ofpayment'

11. The complainant was allotted a unit no. 42 in the project of respondent

"Landmark Corporate Centre" in Sector-67, Gurugram vide allotment

letter dated L7.O3.ZOLO for a basic sale consideration of Rs.73,47,624/-

Though no buyer's agreement was executed but the complainant started

paying the amount due against the allotted unit and paid a total sum of

Rs.72,71,679 /-.lt was pleaded by complainant that on 09.11.2021 vide a

legal notice he has requested the respondent to cancel the allotted unit

and refund the paid-up amount but no reply was given by the respondent

to the said legal notice.
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7Z-On 1^O.O2.ZO23, the respondent has placed on record an application for

dismissal of complaint stating that the application for OC of the proiect

was made on 17.04.201.5 and the offer of possession has been made on

08.06.2015. On 18.07.2018, the complainant has requested for change of

the unit or allotment of a bigger unit and undertook to pay the

differential amount against the change of the unit. The unit no. 42 which

was originally allotted vide allotment letter dated 17.03.2010 was

cancelled in view of the request letter dated 1,8.07.2018 made by the

complainant requesting allotment of a bigger unit and the new unit

bearing no. 1132 was allotted vide allotment letter dated 28.03.2019. The

OC of the project has been received on 26.72.2078. A MoU dated

2A.03.2079 was placed on record by the complainant which was duly

signed by the complainant though it was neither signed by the

respondent nor executed. Though the complainant on 08.08.2023 has

denied that the unit has been changed on his request in reply to the

application of the dismissal but failed to produce any supporting

document. It was also mentioned by the complainant in reply to the

application for dismissal that the differential amount mentioned in the

calculation sheet sent by the respondent is not same as agreed earlier'

Thus, the complainant did not pay the same.

13. Now when the complainant approached the Autlority to seek refund of

the amount paid for the originally allotted unit, it is observed that under

clause 7 of the application form, the respondent-builder is entitled to

forfeit the ?0o/o of the basic sale consideration. The clause 7 is

reproduced herein below:

"Thot the Eqmest money shall be deemed to be 200/o of the basic sole

consideration price ofthe orea."

14. That the above mentioned clause provides that the promoter is entitled

to forfeit the earnest money paid for the allotment and interest

Page 12 of 15
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component on delayed payment (payable by the allottee for breach of an

agreement and non-payment). The Authority is of the view that the

drafting of the aforesaid clause and incorporation of such conditions are

not only vague and uncertain but so heavily Ioaded in favour of the

promoter and against the allottee. As per the aforesaid clause the builder

is entitled to forfeit 200lo of the basic sale consideration and empowers to

promoter to recover interest on delayed payments along with other

amount of non-refundable nature. lt is un,ust condition that exploits the

allottee and can be termed as one sided. The clause on the face of it does

not give equal bargaining power to the allottee.

15. In the present case, though the offer for fit out has been made way back

in 2015 but that has been made before obtaining occupation certificate,

thus that offer ofpossession stands invalid. The occupation certificate has

been obtained by the respondenl on 26-72.20L8 and the respondent has

raised demand for payment of outstanding dues on 20.02.2020 but the

complainant has surrendered the unit on 09.11.202L instead of paying

the amount due against the allotted unit. The complainant has sought

cancellation of the unit after the completion of the unit and occupation

certificate has been obtained. Thus, the respondent is entitled for

deduction of earnest money.

16. The issue with regard to deduction of earnest money on cancellation of a

contract arose in cases ofMaula Bux VS. Ilnion of lndio' (1970) 1 SCR

928 and Sirdar KB. Ram Chandra Rai llrs. VS. Sarah C. Urs" (2075) 4

SCC 736, and wherein it was held that forfeiture of the amount in case of

breach of contract must be reasonable and if forfeiture is in the nature of

penalty, then provisions of section 74 of Contract Act, 1872 are attached

and the party so forfeiting must prove actual damages. After cancellation

of allotment, the flat remains with the builder as such there is hardly any
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actual damage. National Consumer Disputes Redressal Commissions in

CCl435/2019 Ramesh Malhotra vS. Emaar MGF Land Limited (decided

on 29.06.2020) and Mr, Saurav Sanyal VS. M/s IREO Privote

Limited (decided on 12.04.2022) and followed in CC/2766/2017 in case

titled as Jayant Singhal and Anr. VS. Nl3M India Limited decided on

26.07.2022,he\d that 100/o of basic sale price is a reasonable amount to

be forfeited in the name of "earnest money". Keeping in view the

principles laid down in the first rlvo cases, a regulation known as the

Haryana Real Estate Regulatory Authority Gurugram (Forfeiture of

earnest money by the builder) Regulauons, 11(5) of 2018, was farmed

providing as under:

"5. AMOUNT OF EARNEST MONEY

Scenario priot to the Reol Estote (Regulotions ond Developnent) Act, 2016 t'/os

different. Frouds were carried out without ony feat os there was no low for the

same but now, in view of the obove fqcts and toking into considerotion the
judgements of Hon'ble National Consumer Disputes Redressol Commission ond

the Hon'ble Supreme Court of India, the authority is of the view thot the

forfeiture omount oI the earnest money shall not exceed more thon 70o/o of
the consideration amount oI the real estate i'e, opartment/plot/building
os the case moy be in oll coses where the concellotion of the flot/unit/plot is
made by the builder in o unilaterol monner or the buyer intends to withdruw

from the prcject ond ony agreement containing any clouse contrary to the

aloresoid regulotions shall be void ond notbinding on the buyer."

17. So, keeping in view the taw laid down by the Hon'ble Apex court and

provisions of regulation 11 of 2018 framed by the Haryana Real Estate

Regulatory Authority, Gurugram, the respondent/builder can't retain

more than 1070 of sale consideration as earnest money on cancellation

but that was not done. So, the respondent/builder is directed to refund

the amount received from the complainant i.e., Rs.12,77,679 /- after

deducting 100/o of the basic sale consideration and return the remaining

amount along with interest at the rate of 11.10% (the State Bank of India

highest marginal cost of lending rate IMCLRJ applicable ,. on 6219 +2%)

as prescribed under rule 15 of the Haryana Real Estate (Regulation and
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DevelopmentJ Rules,2017, from the date of surrender i.e.,09.11.2021 till

the actual date of refund of the amount within the timelines provided in

rule 16 ofthe Haryana Rules 2017 ibid.

E.II Direct the respondent to pay compensation for mental
harassment and depression suffered by the complainant.

E.III Direct the respondent to pay all legal expenses incurred by the
complainant till date.

18. The complainant is seeking relief w.r.t compensation in the aforesaid

reliel Hon'ble Supreme Court of India in civil appeal titled as M/s

Newtech Promoters and Developers PvL Ltd, V/s State of UP & Ors.

Supra held that an allottee is entitled.to claim compensation under

sections 12, 1.4, 18 and section 19 which is to be decided by the

adiudicating officer as per secrioii 71 and the quantum of compensation

shall be adjudged by the adjudicating officer having due regard to the

factors mentioned in section 72. The adiudicating officer has exclusive

jurisdiction to deal with the complaints in respect of compensation.

E.lv To impose penalty on the respondent-builder on account of
various defaults under Act of2016.

19. No material evidence has been placed on record w.r.t defaults of

respondent-builder. Neither it is mentioned in the facts of the complaint

nor pressed before the Authority during the proceedings of the day. Thus,

no direction to this effect.

F. Directions ofthe Authority:

20. Hence, the authority hereby passes this order and issue the following

directions under section 3 7 of the Act to ensure compliance of obligations

cast upon the promoters as per the functions entrusted to the Authority

under Section 34[0 of the Act of 2016:

i) The respondent/promoter is directed to refund the amount i.e.,

Rs.LZ,Ll,679 /- received by him from the complainant after
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with the directions given in this order and failing which legal

consequences would follow.

;URUUIIAIVI

deduction of 100/o of basic sale consideration of Rs.13,47,624/- as

earnest money along with interest at the rate of 11.10% p.a. on

such balance amount as prescribed under rule 15 of the Haryana

Real Estate fRegulation and Development) Rules,2017 from the

date of surrender i.e.,09.11.2027 till the actual date of refund ofthe

amount.

iil A period of 90 days is given to the respondent-builder to comply

consequences would fol

. Complaint stands disposed of.

File be consigned to the

Authority, Gurugram
24

HARERA
GURUGRA},{
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