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M/S Apex Buil.lw€ll Pvt. Ltd.

l *pernlrcr
BrijBhushanShama&Mr.

M/s Apex Buildwell l,vt. Ltd.

Mr Avinash Gupta & Mrs.

v/s
M/sAprx Buildwell Pvt Ltd

Mr. losi.derSinsh Yadav
v/s

M/s Apex Euild{ellPvt. Ltd

[1/sAt]ox llu llw.lP!1 Lld

Sh.i. Gaurav Rawat Advocat€

Shri. llaBhit llarm Advo.:r.

Sh.i.

ORDER

l.This ordcr shall dispose of all the complainis titled as above filed

before the authority under sectlo. 31 of the Real Estate (Regulation

and Developmentl Act, 2016 [hereinafter referred as "the Act") read

with rule 28 ofthe Ilaryana Real Estate (Regulation and Dcvelopmcnt)

Rules, 2017 (hereinafter referred as "the rules") for violation ofsection

I l{41(a) oftheActwhcrein it is interalia prescr,bed that the promoter
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shall be responsible

iunctions to the alloftee

ol 2023,
2023

all its obligations, responsibilities and

pcr the agre.ment tbr sale executed inter se

Nn 47OS df 2023 4?3O

4?96 ol 2023, 4797 ol

2. The core issues emanating from them are similar in nature and the

complainant(s) in the above referred mattcrs are allott.es oi thc

projcct, namely, Our Homes being developed by the same

rospond.n!/pronroter i.c., M/s Apex Burldwcll Pvt. lrd. 'lhe ternrs and

conditions ol the Euycr's Agreement against the allotment ol units in

the project of the respond.nt/builder and fulcrum ot the issues

involvcd in.rllthc cascs pertains to aailurc on thc partofthc promoter

to deliver timely possession oathe u.its in question and certain other

'I'l-hc dctails of the complaints, reply to status, unit no., date of

rgrc.nrcnt, posscssion clause, due date of posscssion, to!!l sale

consideration, total paid amounL and reli€f sought are given in the

Projcct Nameand ADer buildw.ll Pvt Ltd. at "ou r ltom.s

O..lpatio C€nifi cater - 29111.20t9

Clau* s(iiixb) oa the Afio.d.bl. Housitrg Policy.2013

1ltt Jlots n a spedfic project thott be olloued in ohe 90 wi|hh lour
rtunLls ol sarction ol b\tldins plans or rcceipt oI environnental
cleoronce whichevel 6 tater ond po$6sior of lats shatt be ollered
\|ithn the votidity petiod of4 yeaB of such sonction/clearonce

lrgc 2 ol25
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4. ]t

Tho con'plri,r.nts in theabov€ conplalnts h.v.soqht thc aollolnrg rclich:
l)'c.lth.rcspodcDltopaydelaycdposs.stron.turs.srLoDB\!rhrlrrp'.lnbrd'Jr'

Dire.t the respondent rehind the.noont.olldcred und.r dillercnt heads.lotrg wirh th.
oit . ol possession which the com piaiEni w6 not ha ble ro
Dire.t the respondent to r€tuh the .mount uoreasonably charsed by Ln.reasiq s.l.

hai

pri.c ater exe.uiion of the Suyels Agreemetrt
sct as'd€ the one sided indennity bond which thr ..spondcnt sol lsned rrom rhe

r.on r.mphancc of (tarutory obliSrrion\ on rhe pdrL or rhe pronrorcr/

r.\pnndcnr 'n rcn1. ot \cruon l4[i] ,,r lnc Acr whrch mrnddrc. rhe

authority to cnsurs compl,ance oi the obligations cast upon the

promoters, the allottee(sl and the real estate agents under th. Act, the

rules and the regulations madethereunder.

,unLp.ntr.r L trndr undtr. 
'nu,r.r.pb' .,, dc.rdnd ro rredl rhe .dio compldint\ d\ an appl, a on tor

Complaint No. 4705 o12023,4730
of 2023, 4796 ol 2023, 4797 al
2021
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SThe lacts of all the above

complainant(s)/allotteeG) are

Complaint No.4705 of 2023,4730
ol 2423, 4'196 ol 2423, 4191 ol
2023.

mentioned complaints nled by the

also similar. Out of the above-

S.No.

L

I

3

4.

Narurc otthc projcc! Low cost/Affordable Croup Housins

"Our Ilomes , Sector 37, 0urugram,

10.144 acres.

Registered

40 0f2019 dated-08.07.20r 9

23.11).2012

(As on page no.26 ofcomplaintj

408,liloor-41,, Block/Tower lasmrne

(As on pasc no.35 ofcomplaintl

nrcntioncd casc, thc partlculars of lcad casc Cfll4797/2023 titled os

Bir,nla Rani V/S M/s Apex Bulldwell PvL lrd are being taken into

consideration for determining the rights ofthe allotteets) qua delayed

possession charges after the execution ofthe convcyance deed.

Unitand proiect related detalls

The particulars olthe project, the details of sale consideration, the

amount paid by thc complainant, date ofproposed handing ovc. thc

posscssion and delay period, if any, have becn dcta,led in the

following tabular torm:

lleads
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l).tc ol cxc.ulion ol buycfs

Complaint No.4705 or 2023,4730
al 2023,4796 ol 2023,4?9? ol
2023.

26.06.2017

Icalculated 4 years lrom date

environmental clearanccl

l)uc date of possession

Darc of grant

linvr ron mental Clearance

516.67 sq. ft.

(As on pasc no.3Sofcomplaintl

01.03.2013

(As on pag€ no.32 ofcomplaint)

POSSESSION

(a) offer ofpossession
Within a perlod of thirty (36)
months, with a gmce period oJ 5

month, Jrom .he date ol
commencemena ol constructiot ol
the Complex upon Lhe receipt ol oll
pro)ect related opprovols including
sanction of building plans/revised
pton ond approval ol all concerned

outhonies including the lire Service

Departnent, Trallic Depdrtment,
pollution Control DeportnenL etc., os

nay be required.........

lEmphasis suppl,edl

26.06.20),3

12 Uasic sale.onsid.ration Rs.16,00,000/-
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ol 2023,4796 ol 2023, 4197 al

'Ioral amount paid by the

occupation certificatc

lJnithandover letter

29.t7.2079

(As on pase no. 19 of complaintl

30.11.2019

(As on pasc no.38 oircply)

Rs.16,00,000/-

13.07.2423

(As per annexure 2

arguments submitted

17.

B. facts otthe comPlainti

7. Thc complainant has made the following submissions in the

That the respondent launched an atrordable group housing

prcject called "Our Homes" at Sector - 37C, Curugram, under the

license no. 13 of 2012 dated 22.02.2012 iss!cn bv the DTCP,

Haryana, Chandigarh.

Thnt thc complainant is a law abiding c,tizen. Thc re$pondent

advertised about the proiect and painted a rosy picture of the

project in its advertisements makingtall claims.

ln 2012, the respondent issued an advertisement and thereby

invited applications from prospective buyers lor the purchase of

I

I

04.03.2027

[As on pase no.63 otcomplaint]

It.

l4

1!
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building plan

authority.

lv. The complainant while searching for a flat/accommodation was

lured by such advertisements and calls from the brokers of the

respondent. Relying on the representations and assurances given

by the respondent and on belief of such assurances, the

complainant booked a unit in the project towards the booking of

the unit bearing no.408 on 4th Ploor in Tower_lasmine having an

area admeasuring 516.67 sq.ft. for a total sale consideration of

I1s.15,00,000/.

v. l hat a Buyer's Agreement was e/ecuted between the complainant

and the respondent on 01.03.2013. As perannexure ofthe buyer's

agreement the sale price of th€ said apartment was

Rs.l6,00,000/- inclusive ofbasic sale price, FDC,IDC, prelcrcntial

location charges.

VI As pcr Clause-3(a) of the Apartment Buyer's Agreemcnt, the

respondent agreed to deliver th€ possession of the unit within

pcnod 36 months plus 6 months from the datc ofcommcncemcnt

of conskuction upon receipt of all project related approval Due

date of possession is calculated from the date of agreement ie..

Hence, the due date ofpossession comes oLlt to be 01.03.2016.

Vll. As per the demands raised by the respondent , the complainant

has paid a total sum ofRs.16,00,00, towards the said unit against

totalsale consideration ofRs.16,00,000 /_. That rhe payment plan

was dcsigned in such a way to extract maximum payment from

said project. The respond€nt confirmed that the

approvals have been obtained from the concerned

Complaint No.4705 of 2023,4730
ol 2A23,4796 ol 2023, 4797 ol
2023.

th. buy.rs vrz a viz or dorrc/comPleted



\r

C,

,t.

bc completed sooD.

IX. 1h.t thc rcspondcnt aftcr many lollow ups and rcnrindcrs, issucd

thc physical handover of the unit.

X l'h.t thc rcspondent is guilty of dcfici.n.-y in serviccs wirhin the

purvicw ol provisions ol the Act, 2016 and the provisions of

llrry.rna Rc!l En.tc (R.8ulation.hd l)clclopnrcn0 lt!1.s. 2017.

Bclietsought by th€ complainant:
'lhc complainant has sought following reliel(sl:

Directthe respondentto pay delay€d possession charges alongwith

Direct the respondent retund the amount collected under different

heads along with the offer of possession which the complainant

Direct the respondcnt to rcturn the amounr unrcasonably.harged

by increasing sale price after execut,on ofthe Buyer's Agreemenr.

Set aside the one sided indemnity bond which rhe respondent got

signed from the complainants under undue influence.

ARER
u,luGRAlvj

That the compla,nant approached the responde.t and asked

about the status of construction and also raised obj€ctjons

towards non complctio. ofthe projcct. ln tcrms olclausc 3(a) of
thc lluyer's Agreement, ihe respondcDt was undcr an obligarion

to complete the construction and to offer the possession on or

belore 01.03.2016. 'rhat rhe complainant approached the

rcspobdent in p.rson to know thc fatc of thc consrrucrion and

oller posscssion in terms of thc tsuyer's Agreemcnt, respondent

misrepresented to the complainant rhat the construdion would

compaint No.4705 ot 2023,4730
of 2023, 4796 ol 2023, 4797 oi
2023.
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Reply by respondent:

5. 'lncrcspondentha\mcd, rollowrng \ubmrssions by sdy otr.plv:

L

t

ll

That the complainant approached the respondent and expressed

her interest in booking an apartment in the Low Cost/Atrordable

Group Housing Project developed by respondent known as "our

Ilomes" situated in sector 37C, Curgaon, tlaryana. ltior to the

booking, thc complainants havc conducted extensive and

i.dependent enquiries with rega.d to the project and only after

bcing iully satisfied on allaspects, they took an independent and

informed derision, uninfluenced in any manner by the

rcspondent, to bookthe unitin question.

Thereafter, the complainant applied to the respondent for

provisional allotment of the unit Pursuant thereto, unit bearing

no 408, located on the 4th Floor, Tower- lasmine admeasuring

51(,.67 sq. ft. (tentative areal was allotted to the complainants.

The respondent had no reason to suspect the bonafide of ie
complainants and proceeded to allot the unit.

lhcreafter, a Buyer's Agreement dated 01.03-2013 was cxecuted

bctwccn the complainant and the respondent. It i5 pertincnt to

mention that the Buyer's Ageement was consciously and

voluntarily executed betlveen the parties and the terms and

conditions ofthe same arebindingon both the parties.

That as per Clause s(iiil(b) of the Affordabl. Ilousing I']olicv,

2013, the due date of possession of the unit in in question is 4

years from the date of sanction of Building Plan or receipt of

cnvironmental clearancc. whichevcr is later.1he bencfn ofgrace

Complainl No.4705 ot 2023,4730
ol 2023, 4?96 al 2023, 4?91 ol
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pcriod ma1 also be given to the respondent as pcr the t.rns and

cond,tions olthe Agreement datcd 01.03.2013. At this stage, it is

submilted that the bencfit of gracc has to bc givcn as has also

been considered by the Hon'ble Appellate Tribunal, Chandigarh in

thc case titled as Emaar MCF Land Ltd. vs Laddi l'raramjit Singh

Appeal no. 122 of 2022 that ifthe grace period is mentioned i. the

clausc, the benefit ofthe same is allowed.

V. That the due date/possession clause provided under clause 3 of

thc Buildcr Buyer Agreement was subjective in nature and hcnce

shalld.pend on the  llottee/Complainant complying allthe terms

and conditions of the Agreement. Thus, the duc datc of offcr of

possess,on was subjected to the tems of Clause 3 (Force

l\4ajcurc] and the complainant having complied with all thc tcrms

and conditions of the Builder Buyer Agreement. Ilowcvcr, the

complainant failed to fulfiUed his obligation and had derauhcd in

making the outstanding p.yments.

Mo.cover, it i5 to be noted that the development and

implemcntation of the project have been hindered on aGount of

scvcral orders passed by various authorities/forums/courts, berore

pas(ing ofthe due date ofotrer otposseision.

VI That a period ol 377 days was consumed on account of

circumstances beyond the powc. and control of the rcspondcnt,

owing to the pass,ng of orders of various statutory authorities and

the Covid-19 pandemic. It is well recoSnized that one day of

hindrance in the construction industry leads to a gigantic delay

and has a deep effect on the overatt construction process ola real

cstatc project. All the circumslances stated hercinabove come

Complarnt No. 4705 o1202:1, ,1730

ol 2023, 4796 ol 2023,4797 ol



,;iRER

GURUGRAI\I 2023.

ot 2023, 4730
2023, 4797 of

within the meaning otlorce moieurc, as stated above. However,

despite all odds, the respondent was able to carry out

construction/development at the project site and obtain the

necessary approvals and sanctions and has ensured compliance

u nder the Agreement, laws, and, rules and regulations.

Vll. lhat despite such dclay, earnestly lulfilled its obligation under the

Buycr's Agreement and completed the projcct as expeditiously as

possible. The various circumstances beyond the control of the

respondent are the aactors responsible lor the delayed

dcvelopment ofthe project. The respondent cannot be Penalized

and held responsible for the default of its customers or due to

force majeure cirdmstances. Thus, it is most respectfully

submitted that the present complaint deserves to be dismissed at

thcvery threshold.

vlll lha! the .cspondent has complied with all oi its obliSations, not

only with respect to the Buyert Agreement with the complainant

but also as per the conc€med laws, rules, and regulations

thereunder and the local authorities. That despite innumerable

hardships being faced by the respondent, the respondent

completed the construction of the proiect and appli€d for the

occupation cert,ficate before the concerned Authority and

succcssfully attained the occupation certificate dated 29.17.201 9.

lX It is submiftcd that oncc an application lor grant of occupation

certificate is subm,tted to the concerned statutory authority, the

r.spondent ceases to haveany conlrolover the same. The grantof

occupation certificate is the Prerogative of the concerned

statutory authority and the respondent does nol exerc'sc any

PageT2of25
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influence io any manner whatsoever over the same. Therefore it
is respectfully submitted that thc time period utiUscd by the

concerned statutory authority lor Sranting the occupation

certificate is liable to be excluded from the tlme period utilised lor

the implementation otthe project.

l hat after receiving of the Occupation Ce.tificate, the possession

ot the unit was lawfully offered to the complainant vide Offer of

Possession dated 30.11.2019. That the physical possession was

taken by the compla,nant without any demur a.d hence a

possession ccrtificate was thereby issued in favour of the

complainant by the respond€nt. It is now, after over 3 years ofthe

ofIer of possession that the complainant has approached the

Authority as an afterthought seeking delay possession charges

with the sole intent of getting wrongtul gains and causing

wrongful loss to the respondenL Without prejudice to the

conterts of the r4pondent, it is subnjtted that the present

complaint is barred by lllnitadonas thecause ofaction ifany, only

arose tillthe receipt ot occupancy ccrtificate and not thcrcafl€r.

lhat after givin8 the lawful possession of the unit io the

complainanl the Conveyane Deed dated 04.03.2021 was also

executed belween the complainant and the respondent. lt is

submitted that after execution ot the Conveyance Deed, the

contractual relationship between the parties stands fully sat,sned

and comes to an end. That there remains no claim/ grievance of

the complainant with respect to the Agreement or any obl,gation

olthc parties the.cunder.
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XIL That after the execution of the Conveyance Deed, the partles are

csroppcd from making any claims at this instance. lnlightofthe

bono lide coodrct oi the respondent, the peacelul possessron

having been taken by the complainanl non-existence ofcause of

action and the trivotous complajnt filed by thc complainant, this

compla,nt is bound be dismisscd with costs in iavor of the

6. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence, the complaint can

be decided on the basis of thesc undisputed documents and

submission made by the parties.

lurisdiction of the authority;

'l'hc ALrthonly obscrvcs that rt hirs !crritorral as i!. L rs srblc.l

nrattcr iurisdi.lion to adjudicatc the present complanrt ibr the

rcrsons givcn below.

Territorial iurisdiction

u As pcr norification no. | /9212017-1TcP dated't4.12.2017 issued by

Town and Country Plannhg Departmenl the jurisdiction of Real

listate Regulatory Authority, Gurugram shall be enrire Gurug.am

District ior all purpose with omces s(uated in Gurugram. ln the

prescnt casc, the project,n question is situated within the planning

area of Curugram district. Therefore, this Authority has complete

territorial jurisdiction to deal with ihe present complaint.

u. Il subjcct matteriurisdiction

l' E( I4,f25
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9. Section 11(a)[a) of the Acl 20r6 provides that the promorer shalt be

rcsponsible to the allottee as per agreement ior sate_ Section

11(a)(a) is reproduced as hereunder:

Re resttohsible fot oll abligotinn\, responebtltties ond fLnctions undet the
prcvtsiansalthk Act or the rules ana resulations node thereuntler at ta Lhc
ollottee os per the agreenent lot sale, or to the ossociation oJ allotee, os the
cose not be, till rhe cohvetonce ofoll the opa nehts, plots or buildings,6
the coe doy be, to the ollottee, or the conmon arcas to the o$ociotion al
allottee ot the .onpetent outhorily, ds the cose not be:

10. So, in view of the p.ovisions olth€ Acl quoted abovc, the Authority

has complete jur,sdiction to decide the complaint .e8arding non-

compliance ol obligations by the promoter leav,ng aside

compensation which is to be decided by the adjudicaung otricer if
pursucd by thc complainant at a larcr sra8c.

t,.

ll

Findings on obiecttons ralsed

obicction regarding delay due to

lhc respondcnt-promoter has

force naj. urc .i.cu hstan(ci

.oDsirucrion ol th€ projcct was delayed duc to lorcc majcurc

conditioDs such as various orders passed by the National Grecn

Tribunal, Envjronment Pollution (Prevention & Cont.ol) Authority,

9ronr8. of l^bour and stoppagc ot work duc io lock doilf duc to

outbrcak ol Covrd l9 pandemjc. Since there we.e circumstances

bcyond thc control ot rcspondent, so taking rn!(, considcrllioI thr

lbovc mcntioncd lrcts, thc rcspondcnt bc allowcd lhc pcnod du nS

h,lrich hrs construction dcrivities came to stand still and thc said

.ont(,ntior lhar rh.

Complaint No. 4705 of 2023, 4730
ol 2023, 4796 ol 2023, 4797 ol
2021
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Complaint No, 4705 oI 2023, 4730
ol 2023,4796 ot 2o2X,4?9? ot
2023.

period be cxcludcd whilc calculating the due datc. Th. plea of the

rcspondent regarding various orders ofthe authorities, allthe pleas

advanced in th,s regard are devoid of merit. The orders passed by

authorities banning construction in the NCR region was for a very

short pc.iod of time and thus, cannot be said to impact the

respondent-builder leading to such a delay in the €ompletion.ln the

prcscnt case, according to clause 5(iii)(bl ofthe Affordable Housins

Policy, 2013, thc stipulaled t,meline ior handing over possession of

the unil in question is four years from either the date ofsanction of

building plans or the receipt of environmental clearance, whi.hcve.

oc.Drs later. tn this instance. the environmental clearance was

grant.d on 26.06.2013. Calculatlng fouryears fron this dale results

in 26.06.2017. The araument relat d to Covid-lg lacks merit since

the pandem,c began ln March 2020, which is well after the due

posscssion date. Thcrclore, leniency cannot be extcnded to the

promoter/respondent based on drese grounds. It is a fundamental

principle that one cannot benefft from their own wrongdoing.

Consequently, the Authority concludcs that no reliefcan be Sranted

to thc respondent in this regard.

}.Il. obiection regardlng the complalnant cannot claim delay
poss€ssion charges after execution ofthe conveyance deed.

12. It had been contended by the respondent that on execution of the

convcyancc deed, the relationship between both the parties stands

concluded and no right or liabilities can be asserted by the
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respondent or the complainant against the other- Thcrcfore, the

complainantsare stopped from claiming any interestinthe facts and

circumstances of the case.

14. It is imporrant to look at the definition of the term "deed" itself in

order to understand the extent of the relationship bctwccn the

allottee and the promoter. A deed is a written document or an

instrument that is sealed, signed, delivered by all the parties to the

contract i.e., buyer and seller. It is a contractual document that

includes legally valid terms and is enforceable in a court oflaw. It is

mandatorythata sale deed should be inwritingand both the parties

involved must sign the document Thus, a conveyanc€ deed is

cssentially one wherein the seller transfers all rights to legally own,

kccp and enjoy a particular asset, immovablc or movablc. In this

casc, the assets under conslderation are immovable property. On

signing a conveyance deed, the original owner transfers all lcgal

rights over the propeny ln question to the buyer, against a valid

consideration usually monetary. Therefore, a "conveyance decd" or

"sale deed" implies that the seller signs . document stating that all

authority and ownership of the property in quesiion has been

transferred to the buYer.

15. from the above it is clear that on execution of a salc/conveyance

deed, only the title and inter€st in the said immovable property

(hcrein the allotted unit) is transferred. tlowcver, the convcyancc

deed does not concludc the relationship or marks an end to the

liabilitics and obligations of ihe promoter towards the said unit

Complai.t No. 4705 of 2023, 4730
of 2023,4796 ot 2023, 4797 ol
2023.



16. The allottee has inv€sted her hard-earned money and there is no

doubt that the promoter has been enjoying benefits ofand the next

ncp is to get thcir titlc pcrfected by executing the conveyance dccd

s,hjch is the statutory .ight of the allottees. Also, the obligation of

the developcr'promoter does not end w,th the execution ol a

convcyance deed. Therefore, in furtherancc to the llon'ble APex

Coud tudgcnrcnt and the law laid down in casc trtlcd as ,g9 cdr'

Arilur Rohman Khan and Aleyo sul.ona ond Ors. vs. DLr

Southern Homes m. uil, (nol* known as BEGUR oMR

Homes &t Ltd,) and ors. (Clv appeol no. 6239 ol2019) dared

24.0a.2020, the rclcvant paras are rcproduced hercjn bclow:

oI 2023,
2023.

No.4705 ol 2023, 4'730

4196 ol 2A23, 4'797 ol
GURUGRAI\I

whereby thc right,

name ofthe allottee

rirle and rnlerc\l has been trrnslerrcd rn lhF

s on ex€cution ofthe conveyance deed.

'31 The ddetop.r hot not dnptr.d thee annuntcntiors Ihough th* o.e latr
annuhi.o.iot isued by the .LwlopeL the opqe onn subnined thot rh.v dt. not
solored ob.iatiohs hur fit tnto dt podern. Th. devetopet da6 hor stot. thor it
wos eiltins to olJer ttu fla. purchoe$ possaton oJ then fioB ond the risht ta
\due conveyot e of rh. ltats wAit. resedins theit etoin for onp.n$tion lor
delat Or the cantoty, the @nor of tht .onnrnicotiont hdno4s thot whne

*?.uth| nte Deeds ol conveJonce, rh? lor buyc\ wrc inlom4t that na Jan) ol
prctst at t*Mtioh @rtd b. ocePtdble. lhe not buye^ eer. eser.iolt
pres.hred with on unf@ ehotc. of.itt.r ftdiri,s theit nqhB tu puRue then
ctoins (in which evar they would .ot sd pGs$ion ot titte in the n.antine) ot to

lodnke th. ctains i^ onler ta pe.hct rh.tt rides ta the llob lol tuhich th?v hovz

poid wtuoble c.nsiderution. In thls bockdrop, tlt. stnpl. qu.nion *hich we need .a

oddress h whethet a not bute. who es|oues o .lain ogoinst th? develaper lar
deloyed po*essior con o\ o .onsequence nl dothg e be canp?lled to dqet th? tisht
@ ;bhn o @nwone b pe*cr then ude tt *outd, in otr wev be nonifesttv
unreosonable to egeet thot in ordet .a pu$ue o .lntn lor conpensorion for
detqed handiw ovet ol pfsesion, the ptfthoset nust iidefnxet, .telet obhinit\g
o .onwrance oJ the prenises puthosed or if ther seek to abtoin d Deed al
conveyan.e .o JaBoke .he ng h t to cldt n .onpen sotion. t his bostro v ts t pbtton
n h!.h rhe NcDRc hos espaued. we.ohno. countenon.e tho. view

ss. 1 h. llot purchoters nlesed rhen ht eotned nonev tt s ot)t! rconntblt ta

pre:une .hot the next log|al step n lot the prrchoet to pelect the title Lo the

prenis whtch hole been dllotted utuJet the.erm plthe aBA. But the tub iseon af
the devetaper n rhor the purchos* fosok$ the renedr belo.e thP .o^srn* lorun
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b! Een)s o Dett i t.r@lrnQ ro occerr \Dch o eontuudon *ould leod @ on
obsutd.onnqueh..oJteqti rs the prr.hae. ethet ta obondan a j6t.totnos o
dtttlr)ar t'otabtainino rh?.anveyonce or to indeFnitetr delo! th? e,e.roon oJ the
Deed oI Convelon.e pendtng prctmcted consunet litigotion."

17. Ihe Authority has already taken a view ,n Cr, No. 4031/2019 and

others titled as Vorun cupta v/s Enaar MGF Lond llmlted a

oah€rs and observed that the execution of a convcyance dced does

not conclude the relationship or marks an end to the liabilities and

obligat,ons ol the promoter towards the subject unit and upon

taking possession, and/o r exeornng conveyance deed, the complaint

nevcr gave up hls statutory right to scck delayed posscssion ch:rges

as pcr the provisions of the said Act.

18. Aftcr considcration ofall the facls and circumstanccs, the  uthority

holds that even after execution oi the convcyance dced, the

complainant/allottee cannot be prccludcd from thc riSht to scek

delay possession charges from the respondent-promoter'

F.IIl, Obiection regardlng complalnt t ehS baff€d by limitation

19. So iar as the issue of limitation is concerned, the Authority is

cognrTanr of the view that th€ law of limitation docs not strictly

apply to thc Real Estate Regulation and Development Authority Act

of2016. However, theAuthority under section 38 ofthe Act oi2016,

is to be guided by the pr,nciple ol natural justicc. 1t is universallv

accepted maxim and the lawassists those who arevig,lant, notthose

who sleep over their rights. Therefore, to avoid opportunistic and

irivolous litigation a reasonable period oftime needsto bearnved at

fora litigant to agitatc his right. This Authority of the view thatthree

yeirrs rs a rcasonable time period for a litiSant to initiate litiSation to

press his riehts under normal circumstances.

Complaint No. 4705 of 2023, 4730
ol 2023, 4796 ol 2a23, 4?91 of
2023.
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It is also obscned that the Hon'ble Supreme Court in rs order dated

10.01.2022 in MA NO.21 of2OZ2 ofsuo Moto Writ Petttlon

Civil No.3 of 2020 have held rhat the period from 15.03.2020 to

28.02.2022 shall stand excluded aor purpose oflimirarion as may be

prcscribed undcrany general or spccral laws in respcct otaltjudicial

o r q uasi-judicial proceedinBs.

21. ln thc l)rcscnt matter thc cause ot rcrion aros. on 30.1 I 2019 whcn

thc posscssion was handed over to lhe complarnanr hy rhc

rcspondent. lhc conrplainant has lLlcd rhc pr.scnr comdaiDr on

25.10.2023 which is 3 years ll months tiom the dare of cause of

action. ln thc prcsent case the three year period of dclay in ||nB ot

lhc ca\c also aftcr taking into ccount rhe exclusion pcriod irom

154:lrlt)20 ta 2402.2422. ln vie\y or rhc abovc, rhc AuLhonl), ts ol

rhc vicw that the present complaint has been filed within a

rcisoD.blc tinrc pcriod and is not barred by thc limit.ulon.

C. findings on thc relief sought by thc complainantl

G.l Dircct the rcspondeot to pay delayed posscssion charges
alongwlth lnterest.

22 lhc complairant booked a unit in th€ project "Ou.llo.rc'locat.d in

Scctor 37C, Gurugram, being developcd by thc rcspondcnt. 'lhey

wcr. .rllottcd uni! numher 408 on thc 4th lloor ot 'l owcrlasnrnc,

with a supcr arca ol 516.67 sq.ft, lhe Buyer's Agrcement was

.x.cul.d bctlvecn the parties on 0103.2013. Accor.ting ro CIJ!sc

s(iir(b) ot the Aflordable l{ousjns Policy 2013, posscssion ol the

unit w.rs lo bc providcd to thc compiainants w(hin four yc.rrs trom

eilher the date oi obtainjng building plan approvals or rhe g.ant oi
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cnvironmenlal clearance from theconcerned authoritics, whichever

was later. The respondent obtained the environmental clearance on

26.06.2013. Calculating four years from this dat€, the due date for

possession comes out to be 26.06.2017. The respondent obtained

the occupation certificate on 29.11.2019, and the offer oipossession

was made on 30.11.2019. The conveyance deed was executed on

04.03.2021.

23. ln thc present complaint, the complainant intends to continue with

thc projcct and are seeking delay possession chargcs along with

interest on the amount paid. Proviso to section 18 provides that

whcre an allottee does not intend to withdraw from the projcct, he

shallbe paid, by the promoter, interest lor every month ofdelay, till

lhc handing over of possession, at su.h rate as may be prescribed

and it has been prescribed uoder rule 15 ofthe rules.

''se.tiol 1A: - Retutu o, dmounr dnd @penflnon
1B(1). ll the prono.er loib ta conplete or k unable Lo qNe

posessnn ol an oparttnent,plot, ot builltng, -
t',ovtda1 thot wherc a ollottee lues not intend ra wtLhdro||

lio,n the praiect, he sholl be paid, b! the pronateL lnteren fo. everJ
nnnth oJdelay, ttll the handing over al the posssion at su.h .ok ts
tnu! be ptesitbed.

24. Admissibility ofdelay possession charges at Prescribed rate of

inter€str Proviso to section 18 provides that wherc an ,lloltcc docs

not intend to withdraw from the project, he shall be paid, by the

promotcr, inicrest for every month oidelay, till thc handing ovcr ot

posscssion, at such rate as may bc Prescribcd and it has bccn

Drcs.nbcd und.r rulc 15 olthe rLrles. llule 15 has bccn reproduc.d
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"R.r',e 1s. Pr.scribe.l ruE ol iatqest' lProeko to se'tion 12'

section 10 ond Nb'Pcd@ (1) ond subsectton O) ol ftctiod 191

( 1) lor the putpose of proviso to sectior 12; se'tion t A; and su b

s;ctions @ and t7) ol section 19 the "interest ot the rote prev'ibed

shall be ihe stote Eonk ol lndto highesr narginol con ol lending roE

P.oviled thdt in.ase the sto? Bohll ol tndio nargtnot cost oJ lendinp

tau IMLIR) n not h u:" iL thotl he rPplo,ed b, t h ben'hnatt
lpndho rct;:whtch the ,ta@ Eonk ott4d0 nat lD lon Imc @ n c

for lendins to the general Publk.'
25. The'lesisht;re in its wisdom in th€ subordinate legislation under

the provision ofrule 15 ofthe rules, has determin'd thc prescribed

ratc of intercst. Thc rate olinterest so determined by the tegislature'

is reasonable and ifthe said rule is followed to award lhe interest' it

will cn\ur. unrtotm practke in all th€ cdses.

26 Consequently, as per wabsite of the Statc Bank of India i'e'

https://sbi-co.ilo, the marginal cost of lending ratc (in short' MClltl

as o. date ,.e.. 11.09.2024 is 910 %. Accordinglv, the prescribed rate

of intcrest will be marginalcost oflending rate +2olo ic'' 11 10%'

27. The definition of term 'interest' as denned undersection 2(za) olthe

Act provides that the rate of interest chargeable lrom thc allottee by

the promoter, in case of default, shall be equal to the rate ofinterest

which the promoter shall be liable to pay the allottec' in casc of

default. The relevant section isreproduced below;

ol 1Pt ! polobte bv t hP ?rcnor' n'

Lheallo ee. os rhe cose noY be.

t^Dlonotoa. Fot the purpo:e ol tht\ 
' 
tou\P

": ,h" ,"t, "t '.@re't.horoeobk 
Jrod rhe ollo(ee b! the ptodo@'

n.o'e ot detoutl. 'hottie 
equot to the tate o!ne'est wnrh thc

prono@ \h;tt be tiobte to pav theahott@' i cosP otdelortL
l ilhe hLet{I oovabk the orclote' to the o ouee \hoh be ['on' ' 

i',," *" ,ni pio.,- un;ed .he oaount ot on! pa' L thP'eul t tt

thc dote th; onount ot port ther@f and intercst th*@n s
rclunded and he inke'r potoble Dv the olloftee b the prcnotet

"iirt oe t,o. t* aoc ie ottouee dP[outL\ in povn nl to the

Prcmotet till the dote tt is Poi'l:

Conplaint No. 4705 oI 2023, 4730

ot 2023, 4796 ol 2023,4197 ot

PaEe 2z ol25
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0n consideration of the documents available on record and

submissions made regarding contravention ofprovisions ofthe Act,

the Authority is satisfied that the respondent is in contravention of

the scction 11[4)[a) of the Act by not handing ovcr posscssion by

the duc datc as per the agreement. As per Clause 5 (iii)(b) ol the

Afiordable llousing Policy 2013, thc due date of possession of the

unit,n question is 4 yea.s from the drte olsanction ofbuilding plans

or receipt ol cnvironmcntal clcahncc, whichcv$ is latcr. The

cnvironmental clearance of the project was obtained by the

rcsponde.t on 26.06.2013. Therefore, the due date of handins over

posscssion is 26.06.2017.

29. lhe competent authoritics granted thc occupation cenificate to the

rcspondcnt on 29.11.2019, and the offer ofpossession was made by

the respondent on 30.11.2019. The deadline tor handing over

possession ol the unit was 26.06.2017, and the delay on the part of

thc respondent is evident.

30. Accordingly, the non-compliance ofthc mandate contained in section

11(4)(a) r€ad with proviso to section 18(1) of the Act on the part of

the respondent is established. As such the allottees, shallbe paid, by

the promoter, interest lor every month of delay from due date of

possession i-e., 26.06.2017 till offer of possession plus two months

after obtaininS occupation certificate from the competent authoriq,

or actual handing over of possession whichever is earlier, as per

scction 18(1) ofthc Act of 2016 read with rulc I5 ofthc rules.

G.ll. Direct the respondent retund the amount collecred under
differ€nt heads along with the offer of possession which the
romplainant was not liahle to pay.



c,lll Dir€ct the respond€nt to return the amount unreasonably
charg€d by lncreasing sale prlce aft€r €xecudor of the Auyer's

31. The financial liabilities between the allottee and the promoter comes

to an end after thc execution ol the conveyance de€d The

complainants could have asked asked for the claim before the the

conveyance deed 8ot executed betlveent he parties. Therefor€, after

cxecution ol thc €onveyance deed the complainant_allottee cannot

scck retund of chargcs olher than strtutory benefits ifany pending

once the conveyance deed is executed and accounts have been

settled, no claims r€mains. So, no directions in this regard can be

effectuated at this stage.

C.tv Set asid€ the onc sided lndemnity bond which the respond€nt
got sign€d from the complalnants under undue influcrce.

33. The .espondent is directed to not to place any condition or ask the

complainants to sign an indemnity ofany nature whatsoever, which

is prciudicial to their rights as has bccn dccided by thc authority in

co mplainf bearing no. 4r3 1 ol 2079 titled as Vorun Cupta U Emaor

MGr hnd Ltd.

H. Directions of the autllorlty

34. Ilcnce, the Author,ty hcreby passcs this ordcr and issuc thc

following directions under section 37 of the Act to ensure

compliance of obligations casted upon the promoters as per the

functions entrustedto the authority undersection 34(0:

i. Ihc respondcnt is directed to pay the intcrcst at thc prcscribed

rate i.c., 11.100,6 per annum tor every month of delav on the

amount paid by the complainant from due date of possession

i-e-, 26.06.2017 till offer of possession plus tlvo months after

Complaint No. 4705 of 2023, 4730
ol 2023,4?96 ol 2023, 4?97 of
2l\23.
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36.

obtaining occupation certiffcate trom the competent authority

or actualhandover, which€ver is earlier, as persection 18[1] of

the Act of20l6 read w,th rule 15 ofthe rules.

This dccision shall mutatis mutandis apply to cascs mcntioned in

para 3 ofthis order.

Complaints stand disposed ol

True certified copy ofthis order shall be placed ,n the case nle of each

File be consigned to registry.

(rlember)
llaryana Real Estate Regulatory Authority, GurUgram

Datcd:11.09.2024

DI


