HARERA ;:Iumplaint No. 4851 of 2023

® GURUGRAM

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Complaint no.: 4851 0f 2023
Date of decision:- 11.09.2024
Kalpana Rawat
R/0:- N-1001, Floor-10t,
BPTP Spacio, Sector-37-D,
Kadipur, Gurugram, Haryana. = ! Complainant
LL&&.i

M/s. Apex Buildwell Pvt, Ltd. _
Regd. office:14A /36, Wea Karol Bagh, |

New Delhi-110053. 1_ Respondent
CORAM: .

Shri Ashok Sangwan Member
APPEARANCE:

Sh. Sunil Kumar (Advocate)
Sh. Harshit Batra (Advocate)

Complainant

Respondent

ORDER
1. The present complaint dated 10.11.2023 has been filed by the

complainant/allottee under section 31 of the Real Estate
(Regulation and Development) Act, 2016 (in short, the Act) read
with rule 28 of the Haryana Real Estate (Regulation and
Development) Rules, 2017 (in short, the Rules) for violation of

section 11(4)(a) of the Act wherein it is inter alia prescribed that the
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promoter shall be responsible for all obligations, responsibilities
and functions as provided under tJ-ne provision of the Act or the

Rules and regulations made there under or to the allottees as per the

agreement for sale executed inter se.

Unit and project related details

2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, da e of proposed handing over the

__,_,--.-—

possession and delay pqn’fo(i.:g : 1y, have been detailed in the

following tabular form: |
7 AT,
Sr. | Particulars P\ *_-;:DFB!I.S A
ok - S R
Nol IrI J'h -::-" .-. ; - I|I
AV St Q\
1. Name of the prﬂjeftjf? .ar G+.|r Hm‘qﬁ" Scemr-E?rE Gurugram.
1 5 ||
2. Nature of the pr‘fﬂeﬁ i | @!{‘usﬁabl# m‘b@p housing
| BL o ~ . |
- AV B B ED A Fad i
3. Area of project o~ 10. 1k4 acres |
t h : P\ : 4 ! L ?.. Fa¥W.
% -I il VFAY7
4. | DTCP license N ?“;, | Licénce~ Mo-13 of 2012 dated
NS TE Rt 3102.2012
5. | RERA Registeredy ||R istered
1 /0 1% | vide no, 40°of 2019 dated 08.07.2019
valid upto 01.12.2019
6. Allotment letter S TN L S Not available
7. Builder Buyer Agreement 09.02.2013
(As on page no. 17 of complaint)
8. Unit no. 431, Tower-Rose, Floor-4
(As on page no. 19 of complaint)
9. Unit area 48 sq.mtrs. [Carpet area]
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(As on page no. 19 of complaint)

10.

Possession clause

a

.1} &
" of the Complex upon the receipt
- of all

4 2

_of all

Clause 3 POSSESSION

Offer of Possession:
That subject to terms of this Clause

3, and subject to the APARTMENT
ALLOTTEE(S) having complied
with all the terms and conditions of
this Agreement and not being in
default under any of the provisions
of this Agreement and further

: 'r (| subject to compliance with all
provisions, formalities, registration

of sale deed, documentation,

“wpayment of all amount due and

~payable to the DEVELOPER by the
@@WENT ALLOTTEE(s) under
this @réement etc, as prescribed
by | the  DEVELOPER,  the
DEVELOPER proposes to hand over
the possession of the APARTMENT
within_a period of thirty (36)
H@lér@.?’mth a grace period of 6
“months, from the date of
mencement of construction

ject related approvals
| sanction of building
revised plan and approval
mutmed authorities
'mcfﬂdrrﬁg the Fire Service
Department, Civil Aviation
Department, traffic Department,
pollution Control Department etc,

cludi
plan/re

as may be required for
commencing, carrying on and
completing the said Complex

subject to force majeure, restraints
or restriction  from any
court/authorities. It is however

understood between the parties |

o/
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that the possession of various
Blocks/towers comprised in the
Complex as also the various
common facilities planned therein
shall be ready & completed in
phases and will be handed over to
the allottees of  different
Block/Towers as and when
completed and in a phased manner.

11. | Date of environmental clearaq_ce _L__1f-._ZTDE.2013
1“' - e
12. | Due date of possession & ,_f,.l".) .06.2017
13. | Basic sale cnnsnderatmn _ I| Y Rf 16,00,000/-
O
14. | Total amount jiguﬂ ﬁ}ﬂ ’E; ’R*W'I&,DQEJM! -
complainant [ & - ot \ ' |
i</ \ ¢
16. | Occupation cﬂrl:u‘rit:%g;t F : "1?5".1_1.2{15__&'1_? )
A i | =
E’ T - - 'I-— .—'-"_ T ™ :'
17. | Offer of pﬂssessmh - Hft é-raﬂé’hh j
18. | Unit handover L& +tﬂﬂm
19. | Conveyance deed NAITE R _' 4“3262{:
B. Facts of the co f %‘ LD A
. ey 3

3. The complainant made the following submissions in the complaint:

.

L.

That the respﬁncileﬁt Iauﬁcﬁed
project called “Our Homes" at Se
license no. 13 of 2012 dated 2
Haryana, Chandigarh.

advertised about the project an

project in its advertisements maki

an affordable group housing
or = 37C, Gurugram, under the
.02.2012 issued by the DTCP,

That the complainant is a law 1biding citizen. The respondent

painted a rosy picture of the

ng tall claims.

v
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[ll. In 2012, the respondent issued an advertisement and thereby

invited applications from prospective buyers for the purchase of
unit in the said project. The respondent confirmed that the
building plan approvals have been obtained from the concerned
authority.

IV. The complainant while searching for a flat/accommodation was
lured by such advertisements and calls from the brokers of the
respondent. Relying on the r&p‘reqentanuns and assurances given
by the respondent and nn I#llef of such assurances, the
complainant booked a unit ﬁrtheﬂpm]ect towards the booking of
the unit bearing no, 431 an, 4th loor in Tower-Rose having an
area admeasuring 516.67 sq.ft. ffi-r a tutal sale consideration of
Rs.16,00,000 /- : ,_

V. Thata Buyer's ﬁ'gfeempnt was executed bétween the complainant
and the respnndént.un}ﬂ{);ﬂ?.2013. As p‘ﬁﬂ'annexure of the buyer’s
agreement the\ sale. price of- the ssaid apartment was
Rs.16,00,000,/- inclusive of Has'iﬁ-.ii.ala(é-ﬁi?ice, EDC, IDC, preferential
location charges.

VI. As per Claus&i{r‘a} of the ~:ﬁbarl:ﬂeﬁt Buyer's Agreement, the
respondent agreed t!u deliver 'I:I‘ljr possession of the unit within
period 36 months plus 6 months from the date of commencement
of construction upon receipt of all project related approval. Due
date of possession is calculated from the date of agreement i.e.

Hence, the due date of possession comes out to be 02.06.2017

VII. As per the demands raised by the respondent , the complainant

has paid a total sum of Rs.16,00,00, towards the said unit against

total sale consideration of Rs.lﬁ.ﬂj’.},UUU /-. That the payment plan

&
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C. Relief sought by the complainant:
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was designed in such a way to extract maximum payment from
the buyers viz a viz or done/completed.

That the complainant approached the respondent and asked
about the status of construction and also raised objections
towards non-completion of the project. In terms of Clause 3(a) of
the Buyer's Agreement, the respondent was under an obligation
to complete the construction and to offer the possession on or
before 02.06.2017. That/ the complainant approached the

respondent in person tn ow {t he fate of the construction and

offer possession in terms dj‘tl‘i':' .Eu}'er s Agreement, respondent
misrepresented to_the cgmplai t.ﬂr_;at;the construction would
be completed soﬂ_u. The: cunu1 aﬁi‘e'-ﬁéed was executed on
24.06.2020.

4. The complainant has éﬁug’ht following relief(s):

i. Direct the respundent t‘u gaydelayad ppi'.ses‘smn charges along with

interest.

D.

Reply by respopdmlt,

-

—
-

i i 1

5. The respondent has made fallnmng%ubnﬂssinns by way of reply:

L.

That the cumplamant has not come before the Authority with clean
hands and has suppressed vital and material facts. At the outset, it
is imperative to note that the complainant, in the present
complaint has annexed the incomplete copy of all the documents
on which she is relying therefn#e, it is most humbly submitted
before the. Authority to kindly direct the complainant to file the

complete set of documents and thereupon, the respondent

&
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reserves his right to file the fresh documents/informations with
regards to the same during the pendency of the matter.

That the complainant approached the respondent and expressed
her interest in booking of an apartment in the Low Cost/Affordable
Group Housing project developed by respondent known as “Our
Homes" situated in Sector 37C, Gurgaon, Haryana. Prior to the
booking, the complainant conducted extensive and independent
enquiries with regard to the ]:irn}kact and only after being fully
satisfied on all aspects, 5he¢qﬁk %m independent and informed
decision umnﬂuenced in anfmhnﬁer by the respondent to book

the unit in questiom, < 4 Ll
That thereafter; the camplainantﬂ;llde .an application form dated
06.09.2012 applied to the respundent for provisional allotment of
the unit. Pursuant Ehergtn, unit hﬁh-ﬂg no 431, located on the 4th
Floor, Tower- Rose aﬂni’eaﬂu ring 51656?5""5:;;&. (tentative area) was
allotted to the cnmplamant. e

Thereafter, a Buyers Agre;ement Eiated 09.02.2013 was executed
Agreement was co‘hstfuhsly a?mﬂwqh.ﬁaﬁnly executed between the
parties and the termﬂ and cﬂndlhins of the same are binding on
both the parties.

That as per Clause 5(iii)(b) of the A]iffurdable Housing Policy, 2013,
the due date of possession of the unit in question is 4 years from
the date of sanction of Building Plans or receipt of environment
clearance, whichever is later. It is submitted that the benefit of

grace period may also be given to tf1e respondent as per the terms
and conditions of the Agreement dated 05.02.2013.
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However, it is pertinent to mention here that the due
date/possession clause provided éunder clause 3 of the Builder
Buyer Agreement dated 09.02.2013 was subjective in nature and
depended on the allottee/complainant complying all the terms and
conditions of the Agreement.

It is to be noted that the development and implementation of the
project have been hindered on account of several
orders/directions passed.- hj'f"ya:ibus authorities /forums/courts,
before passing of the subje@w& due date of offer of possession.
That a period of 377 dajrs
circumstances be;,mn_d the pp_:wet;End control of the respondent,

was_ consumed on account of
owing to the pas"'sliﬁ'g_ of orders of i'riuus’--statutnry authorities and
the Covid-19 pandemic. 1

That remittance af tlmel;.r' payments by the complainant was of
essence and it Wﬂﬁ an ubhgatmh uilthe ct)nmlamant to remit all the

Housing Policy, 2013 and ‘Agreem t executed between the parties.

outstanding dues asperthe tefmsﬁ;lnd cundrtmns of the Affordable
However, the cgmrp]amantﬂq;am | in remitting the same resulting
the hampeﬁng.ﬁhéﬁfuﬁsﬁu&ﬁn of the project.

That the respondent has (:-:u:_:rtp'ii}\ﬂ.u*g with all of its obligations, not
only with respect .tu the Buyer's ﬁigreement with the complainant
but also as per the cancernedl laws, rules, and regulations
thereunder and the local authorities. That despite innumerable
hardships being faced by the respondent, the respondent
completed the construction of the project and applied for the
Occupation Application before the concerned Authority and

successfully attained the Occupation Certificate on 29.11.2019.

v
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That it is pertinent to mention here that after receiving of the
Occupation Certificate, the possession of the said unit was lawfully
offered to the complainant.

That thereafter the physical possession was taken by the
complainant on 24.08.2020 without any demur. It is now, after
over 3 years of the offer of possession that the complainant has
approached Authority as an afterthuught seeking delay possession
charges with the sole intent, g,{,gettmg wrongful gains and causing
wrongful loss to the respnnfgntilthnut prejudice to the contents
of the respondent, it is subi;i‘i‘lft that the present complaint is
barred by limitation as thg eq,use 'jf,at;tian if any, only arose till the

receipt of occu paney certlﬁﬁate an nuttha;'eafter

i{
That there ex:st.‘a delay of 3 years 10 munths 15 days in filing of

the present comﬂia;nt and hence the same is liable to be dismissed.
Without prejuiifhé to the righ

respondent, it is Submitted that th

and thé contentions of the
 order passed by the Apex court
in suo moto no. 3 of 262‘0-1135;:@_3_ plicability in the present case.
That after gmng the lawful .
complainant, the @b@eﬁanﬂé‘D& ‘was'also executed between the

ssessiony of the unit to the

complainant a.pd_:tl_;ta'mspoq@enﬂ_qu 24.06.2020. It is submitted
that after execution of the C&ri;veyance Deed, the contractual
relationship between the parties stands fully satisfied and comes to
an end.

During the proceedings dated 10.07.2024, the counsel for the
respondent stated that the complaint is barred by limitation and
further, conveyance deed has also been executed between the

parties. He further submitted that the complainant has sold the unit
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vide sale deed dated 21.09.2023 to Ms. Lata Babele and therefore,
the complainant is no more an allottee in the matter and the
complaint is liable to be dismissed. ‘;I‘he Authority had directed the
counsel for the complainant to file reply in regard to the same within
a period of 2 weeks , but no reply has been filed till date. Meanwhile
on 04.09.2024, the counsel for the respondent has filed an
application for dismissal of the complaint.
Copies of all the relevant docqm'éntf, have been filed and placed on
record. Their authenticity is nﬂmd%;mte Hence, the complaint can
be decided on the basis nf“‘ﬁles,e undisputed documents and
submission made b}t‘th& p@;ﬂes,
Jurisdiction of the &uﬂiurilya: Hrl
The Authority nbserves that it has terntoﬁai as well as subject
matter ]unsdlctmn ‘to adjudicate the pI‘Esmt complaint for the
reasons given below.

Territorial jurisdic’_tl@ﬁ_ '_ | 1

As per notification no. if?Z[Zﬂi?—l'%’CP dated 14.12.2017 issued by

Town and Cuunt:ry"Piannmg Beilal;tMEmt the jurisdiction of Real
Estate Regulatory Authurity Gurugram shall be entire Gurugram
District for all purpose with ofﬁci situated in Gurugram. In the
present case, the project in question is situated within the planning
area of Gurugram district. Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

E.Il  Subject matter jurisdiction

Page 10 of 14



2 GURUGRAM
10.

&

K.

HARERA ! Complaint No. 4851 of 2023

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section

11(4)(a) is reproduced as hereunder:

Section 11(4)(a)

Be responsible for all obligations, rﬂpnn%ibﬁfrfes and functions under the
provisions of this Act or the rules and regulations made thereunder or to the
allottee as per the agreement for sale, or to the association of allottee, as the
case may be, till the conveyance of all the npartments, plots or buildings, as

the case may be, to the allottee, or the common areas to the association of
allottee or the competent authority, as the {:ase may be;

'.-‘\-:-- e

So, in view of the provisions of theﬁct quoted above, the Authority
has complete jurisdiction to decldp the complaint regarding non-
compliance of obligations by Ethe promoter leaving aside
compensation which is to be decided by the adjudicating officer if

pursued by the complainant at a later stage.

Findings on the relief sought by the complainant.

G.I Direct the respondent to delayed ossession charges along with

12.

interest. < e i
In the present complaint, the "Eﬁﬁ‘l_ﬂainant intends to continue with
the project and is seeking delay gpcﬁﬁ!&sfﬂil charges along with
interest on the amount paid. Prmﬂihﬁ to. section 18 provides that
where an allottee .dDES not intend to withdraw from the project, he
shall be paid, by the promoter, interest for every month of delay, till
the handing over of possession, at|such rate as may be prescribed

and it has been prescribed under rule 15 of the rules.

“Section 18: - Return of amount and compensation
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18(1). If the promoter fails to complete or is unable to give

possession of an apartment, plot, or bu[fdfng, -
I

| Complaint No. 4851 of 2023
!
|

Provided that where an allottee does not intend to withdraw
from the project, he shall be paid, by the promoter, interest for every
month of delay, till the handing over of the possession, at such rate as
may be prescribed.

13. In the present complaint, the complainant is seeking delay possession
charges on the total amount paid l:iy her to the respondent for the
delay caused by the respondent in handing over the possession of

the unit to the cnmplamant. Hu‘,yéver during the proceedings of the

case, the Authority was app ] ‘the counsel of the respondent
with the fact that the cnmpla!ﬁﬁ‘ﬁt 'Is sold the subject unit to a third
party vide sale deed’ datedZ?pg.z %3 .and.the sale deed is brought
on record by the ggﬂpsel alang_wl- the: -!?Rplicatmn of dismissal of

complaint. B |

14. After considering the tuntentl’uns adyvanced 'by":'the parties, two issues
arises before theﬁmhgnty for con de,ﬁatjbli

i.  Whether the gumﬁ'*’ama “I_:L‘Ee ein Taﬁls within the definition of
allottee as per secuun 2(d) of h&ﬁ’ct of 2016 and;

ii. ~ Whether atthe date of filing of complaint any cause of action
to claim wfthtegal*d to {&laded”pnssesﬁbn charges survived
in her favuur?

15. That the Buyer's Agreérﬁent‘_':uas executed between the parties on

09.02.2013. On the due date for handing over of possession in terms

of the agreement, the unit was not complete and the

respondent/promoter failed to offer possession of the allotted unit
on the due date of handing over of possession. Admittedly, the
possession of the unit was offered on 01.12.2019. The conveyance

deed for the allotted unit was exec‘hted in favour of complainant by
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the respondent/promoter on 24.06.2020. However, after taking

physical possession of the allotted unit and execution of the
conveyance deed, the complainant sold the subject unit in favour of
Mrs. Lata Balele vide sale deed dated 27.09.2023. The present
complaint was filed on 10.11.2023 iby the complainant who is the
erstwhile allottee, seeking delayed possession charges under
section 18 of the Act of 2016. Now, the issue for determination

before the Authority is wheth-gr the complainant herein was an

o 1int as per provisions of section
2(d) of the Act of 2016 whtel‘r i$‘r:

AT TR

allottee at the time of ﬁhng of

uced as under;-

"2 In this Act, unless fhe Cﬂntﬂ'f a;herw reqmm
(d) "allottee” in relation toa rec@‘ estate project, meaﬂs the person to whom
a plot, apartmmir ar building, as the! case may be, has been allotted,
sold (whether as freehold or IeasehalL} or otherwise transferred by the
promoter, and. indludes the person Whn subsequﬂnﬂy acquires the
said aﬂummﬂrnngh sale, u-mqsfgr or otherwise but does not
include a persamta whom such plot, t*parrmem: or building, as the case
may be, is given ﬂﬂ' ?ﬂﬂ'ﬂ | J
el (Emphasis supplied)

16. Accordingly, following are ai}ottées as ﬁéf this definition:
(a) Original allottee: A%Jegsnn to %hzgm% a pfot apartment or building,
1, sold (whether as freehold or
leasehold) or utheh\-'ise B‘Ensfjt:re,d y the promoter.
(b) Allottees after subsequent transfer| from the original allottee: A

as the case may be ‘has been

person who acquires the said allotment through sale, transfer or
otherwise.
However, allottee would not be a person to whom any plot, apartment

or building is given on rent.
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17. In the present complaint, the complainant is no more an allottee

under the provisions of the Act as|the complainant does not fall
under any of the two categories stated above as the complainant
has already transferred the subject unit in favour of Mrs. Lata
Babele (subsequent allottees/present owners) vide sale deed dated
27.09.2023. After transferring the unit, the complainant does not
have any right, title or interest in the said unit. Thus, the
complainant has no locus stariizli to Tilaim delay possession charges
under section 18 of the Acta;s?ﬁ"e‘d: es not fall under the definition
of allottee as defined und.er éeq't’mn {d] of the Act 2016.

complainant is nut ennt]ed to any relie!’ and the present cﬂmplamt
stands dismissed on merits accnrdmgt}r

19. File be cnn51gnqd-tne-_reg;§tw, - / ﬁ’ =35

Asiok Shngwan
| (Membe )/gw

Haryah:a:' Regﬂ Estate R‘_ gulatory Authority, Gurugram
| Dated: 11.09.2024
¥ A » T
HARE
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