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Complaint No. 424b of 2023

HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

4246 ol2OZ3
1-3.11.2r)21

ComptalrtDo.
orderpmnounced or:

2.DeepakYadav
Both R/or Flat no.201, CH-11, KaitashSociety,
IMT, SectoFl. Manesar-122-51

Versus

N{/s AK[48 Proiects Limired.
Addressl Floor 1n, Shop No 53,
Krishna N{arket Kalkaji, New De]ht,110019.

CORAM:

Shri Ash ok Sangwan

APPEARANCE:

Sh. Caurav Rawat [Advocare)

l

E(.PAITE ORDER

The present complaint has been filed by the complainanrs/aloftees

under Section 31 ofthe Real Estate (Regulation and Devetopment) Act,

2016 (in shorl the Act) read with rule 29 of the Haryana Real Estate

fRegulation and Development) Rules, 2017 (in shorr the Rules] tor

violation ot section 11(41(a) of the Acr wherein t is inter alia

prescr,bed that the promoter shall be responsible for all obtigations,

Complainants
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responsibilities and funcrions under the

rules and regulations made there under

agreement for sale executed int€rse.

unit and proiect related detaits

Compl.rnt No. 424b of lO2:l

provision of th€ Act or the

or to the allottee as per the

2. The particulars ot the project, rhe details of sate cons,de.ation. the
arnount paid by rhe comptainanrs, date of proposed handjng over the
possession and delay period, if any, have been deraited in the foltowing

1.

Ir LP l. !.nsc no.Jnd va id'ty 720 ol200A

Mcmorandum oi Unde6End'n8 18.05.2011

(Aron pageno. 30of complain

I
185q sq ft. [Saleable Area]

d. 

]
(As on page.o.30 olcomplaint)
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Rs.56,55,000/,

(As on page no. 30 ol complaint)

Rs45.35 733l-

(As per receiprs issued by

i
A. Facts ofrhe comptaint:

3. The complainants have made the following su b missions in the comptaint:
L That the present complaint is with reierence to the Croup Housing

Complex Akme Raaga,, situated in SectoF M1D, Vlllage Lakhaula, Tehsit,
Manesar'Curugram, Haryana,,being taunched by rhe respondent. The
.espondent thereby invited applications from prospective buyers tor the
pLrrchase ofunit in rhesaid projed.

ll. That the respondent advertised abour its projed namely Akme Raaga and
painted a rosy picture of the project in its advertisements making talt

I1l. The .omplainants while searching tor a unit was Iured by such

adve.tisements and calls from the brokers oithe respondent. Relying on

various representations and assurances given by the respondent and on

belielof such assurances, the complainants booked a unit in rhe project by
paying an amount of Rs.15,32,12Sl- towards rhe booking of unit bearing
no. 1202 in Tower F, having super area measuring 3000 sq. tt. on

17.05.2011 and rhe same was acknowledged by the respondent.

14.05.2014

lcalculated 3 years frcn .lat€

13 T6;nt p"'d by.".ptn*,

r-s
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IV. That the respondent connrmed the booking of the un,r to rhe

complainants providing the detaits ofthe proiec! confirming the booking
of the unit on 17.05.2011, altotting a unit no. 1202, Tower-F, havjng super
area measuring 3000 sq. ft. in the aforesaid proiect ofthe devetoper ror a

total sale consideration of Rs.S6,5 5,000/- .

ComplarntNo. 4246 of 2023

V. That an M.O.U was executed berween the complainants and the
respondent on 18.05.2011. As per the ,he total sate consideratjon oa the
unir i.e. Rs.s6,55,000/., it inctud€s EDC/IDC, pLC, power back-up
installatio. cosr, ctub membershiuiid,6ther facilities.

VL That as per the agreed teffnj dF.ife MOU and appUcarjon form rhe
respondent proposed to band over posselsion of rhe apartment with,n a

p€riod ot35 from the date of the MOU. Hence, rhe due date otposs€ssion
comes out to be 18.05.2014.

VIL As per the demands raised by rhe responden! the compta,nants has paid a

total sum of Rs.45,35,733l- @wards the said unit against total sat€

consideration of Rs.56S5,000/-. That rhe complainants requested the
respondent to refund the arnounr paid by rhe compta,nants for the unjt.
The complainanrs were never informed about the delay in construction of

VIIL That the complainants wenr ro the offfce of respondent several times and

requested them to allow rhem to visit rhe site bur they were never
allowed. The comptainants even alier paying amounts srill received
noth,ng in return butontyloss ofrhetime and money invested bythem.

IX. The complainants contacted the respondent on several occas,ons and

were regularly in touch wirh the respondent. The respondent never gave

any satisfactory response to the comptainanrs regardj.g the status otthe
construcnon and were neverdennite abourthe delivery ofthe possession.
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X. That the respondenr have comptetety failed ro honor its promises

have not provided the services as promised and agreed rhrough
brochure, agreement and the different advertisemenrs reteased from

rr
s-

C,

ComElaintNo.4246 of 2023

the

xl. Thatthe respondent is gu ilry of deffcienryin service within the purview of
provisions of rhe Reat Estate (Regulation and Developmenr) Aff, 2016
(Central Act 16 of 2016) and the provisions of Haryana Reat Estate
(Resulat,on and Devetopment) Rutes, 2017. The conptainanrs have
suffered on account ofdeficiency in service by the respondent.

XIL That the complajnants are entided to tuI refund of the amount paid by
them along with interesr at the prescribed rate from date ofpayment ro till
the realrzation olmoney under section 18 & 19[4] otAct.
Reliefsought by the complai nants:

Thp complrrndnr\ have sought fo owing retre(s):

a) Dired rhe reseon\6A\le$'dithiralfr_t+y Rs.4s.3s,733l- pad by
ihe compldinanrs totl l*laha&ffigvr6 interest rom rhe date of
payment in respect or thb rriit@!_

1:H# ::ltffi ffi ffit mm;'::j"':":::
u"* a*"a i" ,r,{3).lvlaci{'68 r*.d a 12.2023.27.o3.2o24,
the Authority granted several opporrunities to the respondent for fiting
the reply to the complainr within a stipulared tihe period. Accordingly,

the Authority is left with Do other option but to d€cide the complaint ex_

parte againsr the respondent.

Copies ofall the relevanr documents have been ffled and placed on record.

Their authenticity is not in dispute. Hencq the complaint can be decided

6.

Pagc 5 vi l2
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on the basis of those und,sputed

made by the complainanrs.

lurisdlction of the aurhority:

ComplaintNo. 4246of 2023

7.

I

written submissions

it has territorial as welt as subject maner

present complaint for the reasons eiven

The Authority observes that
jurisdiction to adjudicare lhe

[. I Terrirorial iurisdiction

8 As per noiilication no. 1 /92/2017-1TCp dated 14.12.2017 issued by,t.own
and Country Planning Department, the jur,sdicrion oi Real Estate

Regulntory Authoriq7, Curugram sha be enrire Curugram Djstrict for .I
pu.pose with omces situared in GuruSram. tn the pres.nt case, the project
in question is situated within the planning area of Curugram dist.icr.
Thereio.e, thjs Authoriry has complete territorial jurisdicrion ro dealwith
the present complaint.

E. U Subiect matter iurtsdiction

9. Section 11(a)(al ol rhe Act, 2016 provides rhat the promorer shal be

responsible to the allottee as per agreement for sale. Secrion 11(a)ia) is

reproduced as hereunderl

sttton 11(4)(o)

Re responsible lot oll obltgotion| Bponsibiliti5 an.l funcrions under the
provisions ofthis A.t ot the rules ond regtlations ha.le th-eunder ot to
the allottees as per the agruenqr fot nte, or to the associotion oI
allottees, as the cose ho! be till the conveyohce olol the apaftneits, ptats
or buildings, as the @se hdJ be to the a ott4e, or the codnon oteos to
the a$o.iation ol ollottees ot the conper.fi outhony, os the cose na, be;

So, in view ofthe provisions ofthe Act quoted above, the Aurho.ity has

complete junsdiction to decide th€ complaint regarding non-comptiance
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ofobligations by the promoter leavirg

decided by the adjudicating omcer if
Iaterstage.

Complaint No. 4246 oi2023

aside compensation which is to be

pursued by the complainants ar a

10. Further, the Authoriry has no hitch in proceeding w,th rhe complainr and

to graDt a relief ofrefund in the present matter in view oithe judgement

passed by the Hon'ble Apex Co:urt in Newtech promoters and
Developers Privote Limiterl Vs State ol U.p. old Ors.20ZO.202t (1)
RCR (c) 3 57 amt reiterated in case of M/s Sana Realtors privote Ltmited
& other vs Union oI tndia & othert SLp (civ ) No. 1jo0; ol 2o2o
decided on 12.o5.2o22wherein it has been laid down as under:

"36- Ffon the schene ol the Act of whi.h a detoijed refeten@ hos beq node and
taking note oJ powet ol adju.licotion detin@te.! sith the regrtototy outhontJ and
adjudicatirg ofrcea whor laalv culb ofi is rhar olthough the Act itdicotes the
dtstinct exp*ssions like l4und',,intd*t,,penottJ and conpensation, a coqoint
reding of Sections 1a ond 19 cleo t naniles9 thot ehen it cones to rclund of the
adount, ond irtqest on the rqfunl onount o/ dir@ting parnqr of ih}'rest fot
delopd dehveo oJ poetson. ot peialty ond i4krest thercoi i ts the resulatory
outhority which h6 the pow* to Nnine qnd deAmine the outcone ofo cohploinL
At the sne tine, when it .ones to a question oI @*ing the relief ol ad,udgins
conpensation and intz$t thereon under Section! 12, 14 tB ad 19, the adjutlicating
ollcq aclusi|elt hos the powet to deterhine keeping in iN th. .ote.tiw reodins
ol Section 71 @t! with Sqtion 72 of the A.. il the adjudicatioh under Senions 12, 14,
18 ond 19 other thon conpensation 6 envituged, if dtqded to the odjudnonng
ojfcer as prcted thoq in ou viev na! inthd to dpan.t the onbit an(l eope of th.
pow*s ond functions oJ the adju.ti@tiv oJl@ undq section 71 ond thot waukt be
ogainst the nondotz oldle Act 2016,"

Hence, in view of the authoritative pronouncement of the Hon,ble

Supreme Court in the cases mentioned above, the Aurhonty has the

jurisdiction to entertain a complaint seeking refund of the amount and

interest on the retund amounL

D. Ilndlngs on the rellef sought by the complalnants:
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D.I Direct the respondent to r€firnd the enttre pald-up amount
along wlth tnter€st at rhe prescrlb€d rate.

11. In rhe present complaint, the comptainants jninated a booki.g tor a un,t
in the "Akme P.aaga,,proied tocated at SectoFMtD, Viltage-Lakhaula in
Tehsil Manesar curugram. The comptainants submitted the application
form ior rhe allotment of rhe unit and expressed interest i. a unir The
respondent confirmed the bookjn& Subsequently, on 18.05.2011, the
respondent and the complainadts executed a Memorandum ot
Understanding in respect of utit bearing no. 1202 in Tower-F
admeasu.ing 18s5 sq.ft., for a tbtil aiila consjderation ofRs.S6,5S,000/-.

12. ln the present comptaint, rhe complatnants intends to wjthdraw irom rhe
project and are seeking retum oftheamount paid by them in respect ot
subject unit along u,lth interest at the prescribed rate as provided under
section 18(1) of the Act. sec. 18(1) of the Act is reproduced betow tor
ready refe.ence.

'Secdoo tA: - Ret molonto0t ond compensotion
13r1) [ thp ptonotpr hits to @nplele or B uaoble to Evp Do*e6,an o]
an opottn a plot, or building._
ta) ,r a..o'donre w h thp tztus oI A. og4nent to, sok o, o:theca\c

nav be. dutv @npleted by .h..toc \pecijed t hqen, ot
Ibl due to dtKoDhnuonce oJ hs buttna: o, o dewtoper oa ar.orN ol

spensDn u rewti& ol the resisttution u.dq thk Act or for oni
other reason,

he shall belioble @demoadtoth.a one.s, ir cdse the o ottee wbhesn wthdruw lron the prcieca without prcjudice to ohy other rcned!
ovoildble, to retuh the dtuount teeived by htn in rcspect ol th;t
aportment, ploa btit.ting, os the .ose nd, be, with thtoest di suth
rote as mot be presribed in this beho[including canpehsatian in the
nanner as provided under this Act:
Pravlded that \|herc on ollottee d@s not intend to withdrow Iron the
prcject" he shol be poid, by the pronoAt, interest lot every nonth oI
delaj, till the han.ling ovet ol the possssion, at such rute 6 nov b,

(Enphosbsupplie.t)

ComplarnrNo. 4246of 2O2l
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The Memorandum of Understanding dated 19.0S.2011 has no mentjon
rega.ding the due date of handing over of possessjon of the unit. The
Hon'ble Supreme Court has hetd in Fofiune tnfrastructute Vs. Trevor
D'Limo Civil Appeal No.3533-3534/2077 "15. Morcover, a person

cannot be nade to wait indefinitety for the possession ol the ltat, ottotted
to chem and they ore entitted to seek the refund of the anount poid by
them, olong with compensotion. Although we ore awore ol the fact thot
when there wos no delivery peiocl stiputated in the agreement, o

rcosonable tine hos to be taken tnto consideranon. In the facL, and
circumstances of the case, a time Wiod of 3 years woutd have been

reasonable for compledon oI the contoct" A.codingly, rhe due date oi
possession is calculated as 3.years from the date of execut,on of the
Memorandum oi Understanding i.e., 18.0S.2011. If we carculate 3 years

irom 18.05.2011, it comes out to be 10.0S.2014.. Therefore, the due date

olhanding over possession comes outto be 18.05.2014.

14. Admissibility of refurd along wtth prescrtbed rate of inte.estr The

complainants intends to uithdraw ftom the proiect and are seeking

refund of the amount paid by them in r$pe€t of rhe subiect unit with
interest at prescribed mte as provided under rule 15 otthe rules. Rule 15

has beeD reproduced as under:

Rul. 15. Prescribe.t rata oJ inrzrest- Iplovin to ,e.tiD 72,

- . secti@ 1a on.t subuectid (a) and subsecnon (7) oi *.tion 191(1) For the purpoe of prcvie to ection 12j ytioi 18; ond s;b-
sqtions (4) ond (7) of section re, the ,interqt ot the rote
pr$cribed" shot be the state Bank of tndio highest noryinalcostaJ
lading mte+2%.:
Provjded thot in cok the Stote Bank ol lndia haryinot cost of
lending rote IMCLR) is rcr in use, it shal be reptoced by su.h
benchna.k tending raEs which the Stote Bonk ol tndia na! fx
lron tin. to tine Ior hnding to th. sened public.
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The legislature in its wisdom in the subordinate legislation under the
prov,sion of rute 15 of the rutes, has determjned the prescribed rate of
interest. The rare of inr€rest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest. t will
ensure uniform practice in allthe cases.

ComplainrNo.42,16oi2023

16. Consequently, as per website of the Srate Bank of lndia

t7.

the marginal cost oflending rare (in short, MCLRI as
date i.e., 13.11.2024 is 9.10 o/o. Accordingly, the prescribed rare
interest will be marginatcosr of lending rare +20lo i e, 11.10olo.

On considering the documents ava able on the reco.d and the arsuments
made by the complainanrs, the Authority is ofthe view that rhe due date
tor handing over possessjon of the unit was 18.05.2014 and the
occupation certificate in respect ofrhe project has not been obtained by
the respondent till date. In the interest of iustice, the comptainants
cannot be expected to waitendtessty fortakjng possession ofthe allorted
u.it and for which rhey have paid a considerable amount rowards the
sale consideration and as observed by the Hon,bte Supreme Courr of
lndian in Ireo crace R€alt€ch prt- Ltd. Vs. Abhtshek Khanna & O.s.,
civil appeal no.57aS of2019, decided on 11.01.2021

". The occupatior Cetulcate k hot avaitabb den os on dote, whjch Lteattvona ts .o d.nt te4.e ol sntcp. rhe o otte, . onrot bp ndde r, 
"",, ,"r.1,,,,";

l.t passsion oJ the apoftnenle o atted to then, nat con thev be bound to toke the
apoftnents in phae-1olthe project

Further in the judgement of the Hon,bt€ Supreme Court of tndia in the
cases oiNe*rech Promoter and Devetopers privat€ Limited Vs Stare
of U,P. and ors. (2021-2022(l)RCR(Civ ),3S7) re,terated in case of
M/s Sana Realtors Private Limtted & other Vs Union of tndia &
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orhers sLP [crvil) No. 13005 of 2020 d€cided on 12 OS'ZO2Z
observed as underl

'' The uhquotiled ngtu af the ol.tte6 to seek refund referetj Under Se.tion
184)@) an.l section 1e(4) ofthe Act k not dependent on on! cantineencies or
stipLtotons thdeof. lt appe* that the legxtoture hos coniiousty p.ovtdetl thii
right ol rufund on dcnohd os on un@ndtianol absotute dlht ta the ollaxees. ir rhp
pa4.atp, toit- to gne pos\d ion,, o. abottn"rl plot o, bntona dln_n rnL Lnc
trt rtut, d LFd, t the tcta\ o! t4e oa,.en.nt tpga,dlrst ot t4n,^:", 

"*,,. "^a,d-\ -r th" av taLbuaot jh.h 
^ n dhq woy rnt arrhubbtp ta Lh.

allottees/hone buter, de pramater is Lndeton objisation to tetund the onduhL.D
d, rdld Ath,nta.e,t

19. Accordingly, the bon-compliance of the mandate contained in secrion
13[1] read with section 18(1) of the A.t on the parr of the respondent is
established. As such, the comptainantsare entitted ro refund oithe enti.e
amount paid by them at rh€ prescribed rate of interest i.e., @11.10% p.a.

[the Stare Eank of rndia highest marginal cosr of tending rate (MCLR)

applicable as on date +2%) as prescribed under rule 15 of the Haryana
Real Estate (ReCUlation and Developmenr) Rules,2017 trom rhe date ot
each payment till the actual date of.efund of rhe amount within the
timelines provided in rule 16 ofthe Haryana Rules 2017 ibid.

E. Directions of the Authority:

20. Hence, the AuthoriBT hereby p:sses this order and issue the folowjng
directions under section 37 of rhe Ad to ensure compliance ot
obligations casr upon rhe promoters as per the functions entrusred ro the
Authority u.der Section 34(0 otthe Act ot2016.

i. The respondent/promoter is directed to refund the amount paid by
thc complainants i.e., Rs.45,3S,733l along with interesr at rhe rate

of 1r.r0% p.a. as prescribed under rule 15 of the Haryana Real

Compla'ntNo. 4246 of lO23
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21. Complaint stands

22. Filebe consigned
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Estate (Regulanon and Developmentl Ruler 2017 from the

each payment till the actual realisation.

A period of 90 days is given to the respondent to comply rh the

directions given in this order and failing which legal conr

The respondent is funhe. directed not to creare any thi

arnount alonS with inte il
any transfer is initiated

shall be first utili

to the complainants and

Darcd:13.

GURUGRAM

I

a
'l"gw

CohplaintNo. 4246of 2023


