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ox) GURUGRAM Complaint no. 6082 of 2023
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no.: 6082 of 2024
Date of decision:- 30.10.2024
Rashmi Jain

R/o: - Flat no.-401, Tower-11, Orchid Petals,
Sector-49, Sohna Road, Gurugr “;1229;,8 Complainant

p.l ;.'r- 5_-’-_
M/s. Green Heights Prujeh:l:&é*-!’y;;-lftd:“é;f‘ i _I '
Regd. office: N-71, Panchsheel Park,

New Delhi-110017. Respondent
CORAM:
Shri Ashok Sangwan | Member
APPEARANCE: -
Mr. Garvit Gupta (Advocate) P Complainant
Ms. Preeti Yadav (Advocate) 9 4 ' Respondent
" ORDER

1. The present complaint dated 09.01.2024 has been filed by the
complainant/allottee under section 31 of the Real Estate (Regulation
and Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in
short, the Rules) for violation of section 11(4)(a) of the Act wherein it

is inter alia prescribed that the promoter shall be responsible for all
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obligations, responsibilities and functions as provided under the
provision of the Act or the Rules and regulations made there under or

to the allottees as per the agreement for sale executed inter se.

A. Unitand project related details
2. The particulars of the project, the details of sale consideration, the

amount paid by the complainant, date of proposed handing over the

possession and delay peri&d lf anyl have been detailed in the following

tabular form: Tl"'-!-"’

kﬁﬁj 1'd"b.l':|l
Sr. | Particulars o ﬁ%s
No. A\ .j' { Il.f.'_ " ,;' .
"N & ¥ i
" G
1. | Name of the pro ,ég Y/ = éf&nm qéﬁt:x"e Point”, Sector-M1D,
| Gurugram.,
2. | Areaofthe prujéqt u R R 2&81 arrés
XAVEE
3. |Nature nfprn;ect N }:. : mb}émﬁl colony
+ |DTCPlicenseno. .f';"l E RE uqane&nu -59 of 2009
5. | RERAregisteredy » AT f;" = eged
ﬁ i A)_i h ion hno. 187 of 2017
rdated 14.09.2017
6. Unit no. | Li}-ﬂﬁé, Lower Ground Floor
7. | Unitarea 436sq.ft [Super-Area]
(As on page no. 25 of complaint)

8. | Provisional allotment letter 24.12.2015

(As on page no. 26 of complaint)
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9. | Date of execution of buyer’s Not executed
agreement
10. | Possession clause Not available
11. | Due date of possession 24.12.2018

[Calculated 36 months from the
date of allotment]

12. | Total sale consideration -RS.SQ,BD,GBUK-
13. | Total amount paid by !ﬁ ‘@12,61,345,&
complainant RN
14. | Occupation certifi cat'é' 4 o 4 ',-';- Mnhtamed
f rid_ r" ':1; - I..'-_—".
15. | Offer of pnssesslfbn_ i ﬁEt nffeneﬂ
g T
B. Facts of the cumplaim; ‘

3. The complainant has slg_h‘gﬂ!teq asunﬁer

In-

1.

That the complainant is 'a s]nibfe,.law abiding and peace -loving
person. The Enm%]a@aqtila%jhr.%@! ﬁéacth;i as per the terms of
the allotment, rules and guTaﬂ’u an the prm.rlsmns laid down by
law and no illegality, whatsoever has been committed by him in
adhering to their contractual obligations.

That the respondent is a company incorporated under the Companies
Act, 1956 having its registered office at the above-mentioned address
and existing under the Companies Act, 2013. The respondent is

comprised of several clever and shrewd types of persons.
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That the respondent offered for sale units in a commercial complex
known as ‘Baani Centre Point' which claimed to comprise of
commercial units, car parking spaces, recreational facilities, gardens
etc. on a piece and parcel of land situated in Sector M1D, Gurugram,
Haryana. The respondent also claimed that the DTCP, Haryana had
granted license bearing no. 59 of 2009 on a land area of about 2.681
acres in Village Lakhnaula, Tehsil Manesar, Gurugram to its
associates companies for develnpment of a commercial colony in
accordance with the prowsiﬂp,s Qf gthe Haryana Development and
Regulation of Urban Areas ﬂct, fgf?"and Rules made thereunder.
That the cumplainan‘t rEtewed a mar:keting call from the office of
respondent in the mmfth of June, 5‘!‘1’114 for booking in commercial
project of the respnndfnt

The complainant had also been attracted towards the aforesaid
project on account of" plﬁ)llclt}& given hy the respondent through
various means like variuﬁs Brnchures _poesters, advertisements etc.
That the complainant, mduced by t Jthe assurances and representations
made by the respnnﬁenl; degldgd%tn book a commercial unit in the
project as the mm’pleﬁnﬁat‘“ required the ‘same in a time bound
manner for his own use. This fact was also specifically brought to the
knowledge of the officials of the respondent who confirmed that the
possession of the commercial unit to be allotted to the complainant
would be positively handed over within the agreed time frame. The
complainant signed several blank and printed papers at the instance
of the respondent who obtained the same on the ground that the
same were required for completing the booking formalities. The

complainant was not given chance to read or understand the said
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VI.

VI

VIIL

documents and he signed and completed the formalities as desired by
the respondent. The complainant was not given chance to read or
understand the said documents and he signed and completed the
formalities as desired by the respondent.

That the complainant had made the payment of Rs.4,87,345/- at the
time of booking on 28.09.2014 and accordingly, the respondent had
issued an acknowledgement receipt dated 10.10.2014. It is pertinent
to mention here that the respmdmt vide the said acknowledgment
receipt provisionally alluttedaggha‘glm LG-039, Lower Ground Floor,
having a super area of 436 sq I‘E“ﬁﬁ@e rate of Rs 9,140/- per sq. ft. It
is pertinent to mentmn he:eurthat ﬁ;e said allotted unit was iocated
at a prime !ocanua Mufeuveﬂtthmme af bonkl ng, it was promised
and assured by the -l"e_Spundent that the.agreement would be executed
in a short span of time and the said unit would be handed over to the
complainant by 30,09.2017. -

That despite severa]”éjﬁﬁ#madgjhﬁﬁfé -ﬂni‘nplai nant, the respondent
failed to communicate Wit the -Sf.‘a‘til;s of the construction of the
project and failed to execute ti:le Ageerment inquestion.

That the responﬂent had "faﬂeﬂ ﬁa execute the Buyer’s Agreement
with the complainant dﬂipite lapse of two years from the date of
booking. The complainant visited the office of the respondent in
January, 2016 to enquire about the construction status and execution
of the Agreement. The complainant was surprised and anguished
with the response of the respondent that the execution of the Buyer's
Agreement would take some more time. However, since the

complainant had made payment towards the total sale consideration
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IX.

XL

X11.

of the unit, the complainant had no other option but to believe the
representations of the respondent.

That finally, after almost two long years from the date of allotment,
an intimation letter dated 11.11.2016 for execution of the
Commercial Space Buyer's Agreement was sent to the complainant,
the respondent intimated the complainant regarding the execution of
the Buyer's Agreement vide letter dated 11.11.2016. It is pertinent to
mention that no copy of the agrﬁement to be signed was sent along
with it. Vide the said Ietter it msmfurmed to the complainant that
the construction of the pwjé& Wﬁ% ﬁﬁirrg on in full swing and that the
respondent had alreaﬂyra;neﬁ Emiﬂopx roof slab.

That the cnmplamapt _understm}d that the representations made by
the respondent at-the time of boeking, of handing over the physical
possession of the unit was}.na.thiﬁ:g but misleading the construction of
the unit was noiﬂ'l:éi‘e ‘near completion  and even the basic
requirement of any' \aﬂoﬁlent ie, ,ﬂae ‘Buyer's Agreement was not
even executed. Soae

The complainant'made ‘her’ d’rzjeﬁﬁnns vocal to the arbitrary and
wrong acts of the respun&bnt. The complainants visited the office of
the respondent and, clearly intimated to' the respondent that she
would not be making any payment unless and until the Agreement
for the unit was sent and executed between the parties.

That the complainant has till date made the payment of Rs.
12,61,345/- out of Rs.39,80,680/- strictly as per the terms of the
allotment and the development linked payment plan and no default
in making timely payment towards the instalment demands has been

committed by the complainant.
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C. Relief sought by the complainant:
4. The complainant has sought following relief(s):

i. Direct the respondent to pay interest for every month of delay at

the prevailing rate of interest from 30.03.2018 till actual handing

over of the possession.
ii. Direct the respondent to handover the possession of the unit, in a

habitable state, after obtaining the Occupation Certificate from

the concerned authorities. e 4
iii. Direct the respondent to m@e conveyance deed of the

unit in favour of the wmplal
5. On the last date’ J,:}f Heaﬂng, t'EE ‘Authority explained to the

respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or
not to plead gullty \

D. Reply by the respundent
6. The respondent has cuntesitﬁd thMﬂmpla{nt on the following grounds:

I.  That a collaboration 'u.-agne’ﬁm&nt dated 30.03:2013 was entered into
between M/s Paradlse Systems Pvt. Ltd. as the original landholder and
Green Heights Pru]ects Pvt. Ltd., as the developer. That various
permissions were sought from different authorities by the original
landholder and the development was undertaken by the respondent
consequent to those permissions and the commercial project is
constructed on the subject land by the respondent duly following the

norms and compliances as per law. That the respondent as per the
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IL.

[1.

IV.

terms of the collaboration agreement paid the amount of
Rs.28,40,00,000/-.

That the construction was initiated in the project and during that
process a letter was received from Directorate of Town and Country
Planning directing to stop the construction in compliance of the
Injunction Order from the Hon'ble Supreme Court of India dated
24.04.2015.

That the land owner apprnach'ed the Hon'ble Supreme Court of India for
the clarification of the stay nrdar as 1:0 whether it is applicable to the
land and license huwever Suprern% @ﬁm directed it to approach DTCP
for clarifications. 5 G

That the land owner apbmaéhed DTCP vide various representations
however DTCP did not take any decision as the matter was pending in
the Supreme Court. Jt ﬁias further represented b‘y DTCP that the original
files in respect of lantl pnrl:inns of entlre 912 acres have been taken by
are returned by CBI, UTG.P 4_:}*1“ -Iflpt he in a position to provide
clarification in respect of various répresentations. The Landowner then
approached Punjab and Haryana high court for directions to CBI to
handover original ﬁlesiin ;qspeFt' of ;he‘fprnject of respondent and the
High Court by order dated 27.03.2017 passed appropriate directions.
That the project namely Baani Center Point was registered with
Haryana Rera Registration Number 187 of 2017 dated 14.09.2017. That
vide judgement dated 12.03.2018, the project was not included in
tainted projects which clearly meant that the respondent could
commence construction subject to renewal of licenses and other

permissions.
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That shortly after the stay was lifted on 12.03.2018, M/s Paradise
Systems Pvt. Ltd. approached DTCP for renewal of license to begin
construction which was granted to them on 23.07.2018 and thereafter
the respondent has developed the project which is almost complete and
was left for some finishing works and interiors. It shall be pertinent to
mention that while renewing the license the entire period of 24.04.2015
till 12.03.2018 was exempted as Zero period by DTCP.

That later on the HSIIDC ﬁled a,n appltcannn in the Hon'ble Supreme

‘J.'.-_

Court of India dated 01.07. EﬁiﬁL hrough M.A. No. 50 of 2019 in the
matter of Rameshwar & orsr\fs Sta‘te bTHaryana & Ors. CA 8788 of 2015
being “Application for Cjar:ﬁﬁﬁan"of-ﬁmal Judgment dated 12.03.2018
passed by this Hon'ble Cﬁurt It is submitted that the Hon’ble Supreme

Court through its order dated 13.10.2020 again granted an injunction

on further cunstmnﬁén of projects of the parties to the said case
including the prujeE_t.-.

That finally through ‘the “judgment on 21.07.2022, the stay on
construction was clearérif"b)a.tljg Hon'ble Supreme Court of India in M.A.
50 of 2019 in the matter'of Rameshwar Vs. State of Haryana & Ors.
CA 8788 of 2015. .l

That the respondent vide letter dated 25.07.2022 has also applied for
renewal of license and other permissions from DTCP which is awaited.
It is also important to mention that the project was registered with
RERA vide registration no. 187 of 2017 and after the judgement of the
Hon'ble Supreme Court the respondent has filed an application for
extension of the registration under section 7 sub clause 3 dated
04.08.2022.
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X.

XL

XIL

XIIIL

XIV.

It is further submitted that the respondent has made the payments as
per the direction of the orders of the Hon'ble Supreme Court and is now
taking required approvals from Government Authorities so that the

offer of possession be made to the allottees very soon.

It is humbly submitted that the stay on construction order by the
Hon'ble Supreme Court is clearly a “Force Majeure” event, which
automatically extends the timeline for handing over possession of the
unit. Thus, it is most raspe:;[gﬂly submitted that the delay in
construction, if any, is attrlbuﬁ.ﬁ’ig @?Basuns beyond the control of the
respondent and as such the respondent may be granted reasonable
extension in terms oftlmﬁujmrﬁgraerhent

That on 03.10.20233 M,‘s Parﬁﬁse'r;aﬁuest&d'the DTCP for renewal of
License No. 59 of znuia and approval fﬂr the-transfer of said license.
Subsequently, on 1&.1(12023 DTGP tﬁued an office memo granting the
renewal of the license Hnwever DTCP did not process the application
for the transfer of the Hc_ens_ﬂ.

It is further submitted tHﬂt-ﬂiﬁée- the DTCP did not process the
application for tha% t@ns‘f&; of the iice:ﬁaf M/s Paradise sent another
letter dated 31.10.2023 to the DTCP, requesting approval for the
transfer of License No. 59 of 2009 along with other pending
applications.

That the respondent also sent a letter on 04.04.2024 to the
Enforcement Directorate, requesting clearance to the DTCP for the
transfer of the license and change of the developer. However, as of now,

the clearance is still awaited.
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XV.

XVL

XVIL.

It is that the delay in possession handover was because of the "Zero
Period” granted by the Department of Town and Country Planning
(“DTCP”) Haryana from:

i. 24.04.2015 to 12.03.2018 and then again from;

ii. 23.07.2018 to 21.07.2022.
The construction work between the above periods was not continuous
because of the Supreme Court Proceedings as well as non-clarity in
DTCP on implementation of Supreme Court Order dated 24.04.2015.

This directly affected the “"_"::‘rupon date for handing over

possession, as the respundent tnfilrdnt continuously work on the
project during this time, It causégl-uqagmdabla delays in completing and
delivering thus DTCP/granted Zero Period' from 24.04.2015 to
12.03.2018. '

That for the period from 13.03.2018 to 22.07.2018, the handover of
possession was déléye&- ,b&c&use the respondent required to renew
licenses and get uth‘éij ne;;essary -approvals from DTCP to resume
construction but the apprui?&lé-.-.ﬁéﬁé-nﬁ granted during that period as
Haryana State Industrial l%;fr@s#ud:ﬁm Development Corporation
(“HSIIDC") approached the Supreme Court for clarification and
adjudication in respect of project including others was pending and
Supreme Court granted stay and further construction/completion.

That on the directions of the Supreme Court to check the status of
construction as in November 2020, HSIIDC filed an affidavit before
Supreme Court, specified that after the order of the Hon'ble Supreme
Court on 12.03.2018 no approval was granted for building plans and

any further construction. The requests for the issuance of revised
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building plans, change in developer and transfer of license is pending
and no permission in this regard has been granted.

That in the same affidavit while stating site status of commercial colony
by HSIIDC, it was described as, - 3 level basements has been
constructed at site and structure work of Lower Ground Floor, Upper
Ground Floor, 1st Floor and partly 2nd & 3rd floor have been
completed. The Theatre/Cinema has been constructed at 3rd Floor,
which has double height.

That as per Clause 2.1 of the £HHHJ¢1' Buyer Agreement signed with
other similarly placed allutte‘es, cTEar‘ljr stated that the date for handing
over of possession was W_ﬁﬂ:ﬁ@-l’ﬁ-wﬂ:h. a provision for a six-month
grace period, thergb;f.-i_?ftenﬂiﬁﬁi-fﬁiﬂﬁ.ﬂ‘d‘iﬂlﬁ and subject to force
majeure (Clause 9]=‘-§i§uaﬁuns_ mentioned in the said agreement. The
possession clause reads as under: -

“The possession of the said premises shall endeavor to be delivered
by the intending. seller. to the intending ‘purchase by a tentative
date of 30.09.2017 with a grace period of six months beyond
this date, however sibject to completion and subject to clause 9
herein and strict adherence to c[:e payment plan and other terms
and conditionsin rh;;dg{regnql;gn t;‘??aysrhqﬁu;endirg purchaser

That as per Clause 9 of the Builder Buyer Agreement signed with other
similarity placed allottees, the obligation to handover possession is
subject to force majeure events. The said clause articulates a
comprehensive list of scenarios, including but not limited to acts of God,
war, government actions, and any other unforeseeable circumstances
that could hinder the performance obligations of the promoter.

That the construction timeline and, consequently, the possession

schedule were significantly affected by two "zero periods” mandated by
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the DTCP. These periods were; (i) First Zero Period: 24.04.2015 to
12.03.2018 and (ii) Second Zero Period: 23.07.2018 to 21.07.2022, The
combined effect of these zero periods significantly extended the project
timeline.
Copies of all the relevant documents have been filed and placed on the
record. Their authenticity is not in dispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions

made by the parties. Ja v 129
1

LRy !

The Authority observes that ip'hasflperfitpri_al as well as subject matter
jurisdiction to adjudi&ata "tﬁfajﬁj_eség‘iuifhmpiamts for the reasons given

below:

E.I Territorial jurisdiction

As per naﬁﬁcaﬁur’t.ﬁﬁ.ﬁi{ﬁ?!ﬂ{]1.?7-15’(29!!1&&3 14.12.2017 issued by the
Town and Cuuntry“ﬁdnﬁ_'tng.j_ggp_gﬁhnﬁnﬁ ‘the jurisdiction of Haryana
Real Estate Regulatory ﬁuﬁhpﬁty;_-ﬁ_gmgram shall be entire Gurugram
district for all purposes with'office situated in'Gurugram. In the present
case, the project in Qﬁes:l"?ioh . Shiatedbwithin the planning area of
Gurugram district. Therefore, this authority has complete territorial

jurisdiction to deal with the present complaints.

E.IlSubject matter jurisdiction

10. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottees as per agreement for sale. Section 11(4)(a)

is reproduced as hereunder:

Section 11(4)(a)
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31

Be responsible for all obligations, responsibilities and functions under the
provisions of this Act or the rules and regulations made thereunder or to
the allottees as per the agreement for sale, or to the association of
allottees, as the case may be, till the conveyance of all the apartments,
plots or buildings, as the case may be, to the allottees, or the common
areas to the association of allottees or the competent authority, as the
case may be;

So, in view of the provisions of the Act of 2016 quoted above, the
authority has complete jurisdiction to decide the complaints
regarding non-compliance p§_ obligations by the promoter leaving

aside compensation whlch i;"k'b%qdemded by the adjudicating officer
if pursued by the cumplalrfaﬁtdﬁﬁa-later stage.

F. Findings on the uh]pcﬂunm'alsed,by.ﬂle respundent

12,

The respnndent tupk a plea that as per the similarly signed Space
Buyer Agreement, Clause 9 - Force Majeure “The intending seller
shall not be hé'ld_l responsible or liable for failure or delay in
performing any of.its obligation or undertakings as provided for in
this agreement, if such performance is prevented, delayed or
hindered by an act of god;-fire; flood, civil commotion, war, riot,
explosion, terrorist acts, -éﬁaﬁuﬁgé. ‘or general shortage of energy,
labour, equipment, fa:{_:ilitie_s_, material or supplies, failure of
transportation, strike, lock-outs, action of labour union, change of
Law, new legislation, enactment, court orders, delays in Government
approval, change of Law, new legislation, enactment, court orders,
delays in government approval, Act of Government or intervention of
Statutory Authorities or any other cause not within the reasonable
control of the Intending Seller”. Therefore, as the project "Baani

Centre Point” was under stay orders of the Hon'ble Supreme Court of
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13.

India for 7 years 3 months (24/04/2015 T0 21/07 /2022) which was
beyond the respondent’s reasonable control and because of this no
construction in the project could be carried. Hence, there is no fault
of the respondent in delayed construction which has been considered
by DTCP and RERA while considering its applications of considering
zero period, renewal of license and extension of registration by the
Authority.

Due to reasons stated her&inabnva it became impossible to fulfil
contractual obligations due tn a particular event that was
unforeseeable and unavoidable ‘by the respondent. It is humbly
submitted that thg st,ay on q:e-nﬁtmctmn order by the Hon'ble
Supreme Cuui‘t ig clea‘ﬂy a" "Force: Majeure” event, which
automatically gmnds the timeline for handing over possession of the
unit. The inteﬁfi@ uﬁ' the Fur&e Majeure clause is to save the
performing paﬁfﬁ"ﬁémkuﬁsequ&cﬁ of anything over which he has
no control. It is no _mui"é' res integra that force majeure is intended to
include risks beyond the reasonable control of a party, incurred not
as a product or result of the negligence or malfeasance of a party,
which have a matel-'iallyi“ adverse ;ffeict on the ability of such party to
perform its obligations, as where non-performance is caused by the
usual and natural consequences of external forces or where the
intervening circumstances are specifically contemplated. Thus, it was
submitted that the delay in construction, if any, is attributable to
reasons beyond the control of the respondent and as such the
respondent may be granted reasonable extension in terms of the

buyer agreement.
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14.

The Authority is of the view that the pivotal issue arises from the
builder's actions during the period between 24.04.2015 to 1.032018
in question that is despite claiming force majeure due to external
impediments, the builder continued construction activities unabated
thereafter concurrently received payments from the allottees and
even executed buyer's agreement during that time. This sustained
course of action strongly suggests that the builder possessed the
capability to fulfill their contractual obligations despite the
purported hindrances. Thejmﬂf&:}ﬂ, the builder cannot invoke Force
Majeure to justify the delay Ta-ﬁd consequently, cannot seek an
extension based nn.'f;*irm'iﬁstmm_'within their control. However,
during the period 13.10.2020 to 21.07.2022, there were specific
directions for stay on further construction/development works in
the said project passed by the Hon'ble Supreme Court of India in M.A
No. 50 of 2019\vide order dated 21.07.2022 which was in operation
from 13.10.2020 tﬁ 21:07,2022 and there is no evidence that the
respondent did not comply with such order. The Authority observes
that during this pgrifx({, thgm “ﬁas ne construction carried out in the
project nor any demands made by the respondent from the allottees.
In view of the above, the promoter cannot be held responsible for
delayed possession interest during this period. Therefore, in the
interest of equity, no interest shall be payable by the complainant as
well as respondent from 13.10.2020 to 21.07.2022 in view of the stay
order of Hon'ble Supreme Court on further

construction/development works on the said project

G. Findings on the relief sought by the complainant
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G.I Direct the respondent to pay interest for every month of delay

possession charges at the prevailing rate of interest from
30.03.2018 till actual handing of the possession.

G.IL. Direct the respondent to handover the possession of the unit, in

15.

16.

a habitable state, after obtaining the Occupation Certificate from
the concerned authorities

The above mentioned reliefs are being taken together as the findings
in one relief will definitely affect the result of the other reliefs and
these reliefs are interconnected

The respondent stated that a collaboration agreement dated
30.03.2013 was entered lmbﬂtWEn M/s Paradise Systems Pvt. Ltd.
being the original landholder Elnd M/s..Green Heights Projects Pvt.
Ltd., being the deyglquefflr’g_{ Fthemlznjéct namely “Baani Center Point”.
Thereafter, the mﬁétrucﬁuﬁ' was initiated in the project and during
that process a letter was received from Directorate of Town and
Country Planning directing to stop the construction in compliance of
the Injunction Order from the Hon'ble Supreme Court of India dated
24.04.2015. Thereafter the. respondent-builder approached the
Hon'ble Supreme Court of India for the clarification of the stay order
as to whether it is a-pp?liq_ﬂhie to the land and license however the
Hon'ble Supreme; Court directed it to  approach DTCP for
clarifications. ~The réSpunden't builder approached DTCF vide
various representations however DTCP did not take any decision as
the matter was pending in the Supreme Court. It was further
represented by DTCP that the original files in respect of land portions
of entire 912 acres have been taken by Central Bureau of
Investigation of all the projects and till original files are returned

back by CBI, DTCP will not be in a position to provide clarification in

4
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respect of various representations. The landowner then approached
Hon'ble Punjab and Haryana High Court for directions to CBI to
handover original files in respect of the project of respondent and the
High Court by order dated 27.03.2017 passed appropriate directions.
It is pertinent to mention here that between the periods of
24.04.2015 till 12.03.2018, the Hon'ble Supreme Court of India had
passed directions in respect of 912 acres of land in 3 villages
including the land where t:he presant project (Baani Center Paint) is

it dated 12.03.2018, the project of the

constructed. That vide judgme
respondent was not mciuded in tﬂinted projects which clearly meant

that respondent could cami'ﬂengeqmns{ructmn subject to renewal of
licenses and other permissions. Shortly after the stay was lifted on
12.03.2018, M/s Paradise Systems Pvt. Ltd. approached DTCP for
renewal of Iic'enﬁeﬁtn begin construction ‘which was granted to them
on 23.07.2018 aha-:_ thereafter the respondent has developed the
project which is alma.&‘t complete and was left for some finishing
works and interiors. It shall ‘be pertinent to mention that while
renewing the license, the entire period of 24.04.2015 till 12.03.2018
was exempted as Zero ]}eﬁu&hf&m@

Later on, the HSIDC filed an application in the Hon'ble Supreme
Court of India dated 01.07.2019 through M.A. No. 50 of 2019 in the
matter of Rameshwar Vs. State of Haryana & Ors. CA 8788 of 2015
being “Application for Clarification of Final Judgment dated
12.03.2018 passed by the Hon'ble Court”. It is submitted that the
Hon'ble Supreme Court through its order dated 13.10.2020 again
granted an injunction on further construction of projects of the

parties to the said case including M/s. Paradise Systems Pvt. Ltd.

3
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18.

19.

project of Baani Center Point. The relevant portion of the said order
stated that: - * [ ' [ ird- ri

Lo_mmagmuce_qad_unm_of_t&e_m&__ﬁat finally thmugh the

recent judgment on 21.07. 2932, p:he stay on the construction was
cleared by the Hon'ble Swyﬂﬁﬂ;}oun of India in M.A. 50 of 2019 in
the matter of Rameshwar ‘.’E %Hite of Haryana & Ors. CA 8788 of
2015. Vide letter‘dated -2&.-9?543@2 the complainant was informed
that the project has been cleared from stay on construction and
creation of third-;phrty interests, by Supreme Court vide order dated
21.07.2022,

After consideration ‘of all the facts and circumstances, the Authority
is of the view tﬁ'a't.thc_"matt&r concerns two distinct periods: from
24.04.2015 to 12.03.2018 and from*13.10.2020 to 21.07.2022. The
respondent collected payments during the first period, ie.
24.04.2015 to'12.03.2018, vﬂu@a indicates their active involvement
in real estate transactions.

The respondent has raised the demands during the period in which
‘stay’ was imposed. Also, the builder continued construction
activities unabated thereafter concurrently received payments from
the allottees and even executed buyer’s agreement during that time.
This sustained course of action strongly suggests that the builder
possessed the capability to fulfill their contractual obligations despite

the purported hindrances. Hence, granting them a zero period for the
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20.

21.

purpose of completion of the project would essentially negate their
involvement and the actions they took during that time. Therefore, it
is justifiable to conclude that the respondent is not entitled to a zero
period and should be held accountable for their actions during the
stay period.

However, during the period 13.10.2020 to 21.07.2022, there were
specific directions for stay on further construction/development
works in the said project passad by the Hon’ble Supreme Court of
India in M.A No. 50 of 2019 vlde ‘order dated 21.07.2022 which was
in operation from 13.10: Zﬂzrﬂ!ﬁ:fa 21.:07.2022 and there is no evidence
that the respnndent did not cumply with such order. The Authority
observes that durtng this periad Mo construction was carried out in
the project nor any demands were made by .the respondent from the
allottees. In view of the above, the promoter cannot be held
responsible for ‘delayed possession interest during this period.
Therefore, in the interest of equity, no interest shall be payable by
the complainant as -ﬁell as respondent from 13.10.2020 to
21.07.2022 in view of the stay order Hon'ble Supreme Court on
further constructiﬂnifdevehpméﬁr works on the said project.

In the complaint, the allottee intend to continue with the project and
is seeking delay possession charges as provided under the proviso to

section 18(1) of the Act. Section 18(1) proviso reads as under:

"Section 18: - Return of amount and compensation

18(1). If the promater fails to complete or is unable to give possession of
an apartment, plot, or building, —

nnnnnnnnnnnnnnnnnnnnnnnnnnn

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of
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Z2.

23.

24.

delay, till the handing over of the possession, at such rate as may be
prescribed.”

As per Clause 2.1 of the flat buyer's agreement executed between
respondent and the allottees of similar project, the time period of
handing over possession and the same is reproduced below:

"“2.1. Possession

The possession of the said premises shall be endeavored to be delivered by
the intending purchaser by tentative date of 30.09.2017 with a grace
period of 6 mrml:hs beyond this dﬂﬂ&ﬁﬂbjeﬂ to clause 9 and completion of
construction...

Admissibility of delay mﬁgﬁsjﬁn charges at prescribed rate of
interest: The mmplmna%lt 'F'.-fEF %&kmg delay possession charges.
Proviso to section la-j-prqyidgs that where an allottee does not intend
to withdraw from the project,-he shall.be paid, by the promoter,
interest for every month of delay; till the handing over of possession,
at such rate as may be prescribéd and. it has been prescribed under
rule 15 of the rules. Rule 15 has been reproduced as under:

Rule 15. Fres@ed t’h'u!pf .mﬂnes!:- [Proviso to section 12,
section 18 and sub- set.‘tton f{jaﬂnﬂ subsection (7) of section
19]

(1)  For the purpese of-proviso-to, section 12; section 18; and
sub-sections (4) and (7) of section 19, the “interest at the rate
prescribed” shall be the State Bank of India highest marginal cost of
lending rate +2%.; -

Provided that-in case the &rme Bank of India marginal cost of
lending rate {MCLR) 'is not in Use, it shall be replaced by such
benchmark lending rates which the State Bank of India may fix

from time to time for lending to the general public.

The legislature in its wisdom in the subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate
of interest. The rate of interest so determined by the legislature, is
reasonable and if the said rule is followed to award the interest, it

will ensure uniform practice in all the cases.
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26.

27.

Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as
on date i.e,, 30.10.2024 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 11.10%.

The definition of term ‘interest’ as defined under section (za) of the
Act provides that the rate of interest chargeable from the allottee by
the promoter, in case of default, shall be equal to the rate of interest
which the promoter shall be liable to pay the allottee, in case of

default. The relevant sectmréiﬁ mproduced below:
, W% ‘L, -.u' 4

“(za) "interest” means the ra q{ fn.':erbs.': payable by the promoter

or the allottee, asfﬁq’;‘u}e 1. N

Explanation. —rFa‘rfhepurpasg ajrﬁ'ff! clause—

(i) the rate/ gf m&resr «chargeable from the allottee by the
promoter, in ‘case of default, shall be equal to the rate of
mteres:i‘ :i the promoter Eﬁailm H&b 2.to pay the allottee,
in case ofdefault.

(ii) the interest payable by the promoter to.the allottee shall be
from the dat \the promoter received the amount or any part
thereof till ‘the date the amount or part thereof and interest
thereon is ra{vmdgﬂﬂ;qu the :Wsm ble by the allottee to

the promoter shall bgﬁa,m the ﬂar;-fthe allottee defaults in
payment to the pmnw’rer‘ﬁffﬂaddte it is paid;”

On consideration of the dugummts available on record and
submissions made by both ‘*thé panﬂ& regarding contravention of
provisions of the Act, th@éauthjnr@ is'satisfied that the respondents is
in contravention of the section .11[4](3] of the Act by not handing
over possession by the due date as per the agreement executed with
the allottees of the same project. By virtue of clause 2.1 of the
agreement executed between the respondent and the allotteea of the
same project, the due date of possession comes out to be 30.03.2018

including grace period being unqualified.
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28. Itis pertinent to mention over here that even after a passage of more
than 7 years (i.e., from the date of buyer agreement till date) neither
the construction is complete nor the offer of possession of the
allotted unit has been made to the allottee by the
respondent/promoters. The Authority is of the view that the allottee
cannot be expected to wait endlessly for taking possession of the unit
which is allotted to her and for which he has paid a considerable
amount of money towards .the sale consideration. Further, the

_."

Authority observes that th&&e S

."'.-r

document placed on record from
which it can be ascarmined‘ *El—.”é’r whether the respondents have
applied for occupation carﬂﬁm@{paﬂ_accupatmn certificate or what
is the status of _éqns_ﬁu:tﬂ:ﬁﬁﬁﬁ% project. Hence, this project is to be
treated as on-going project and the provisions of the Act shall be
applicable equéR:}_r'tn the' builder as well as allottees.

29. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso'to section-18(1) of the Act on the part of the
respondent is establishéd..As such, the allottees shall be paid, by the
promoter, interest for every month of delay from due date of possession
i.e., 30,03.2018 till valid offer of possession after obtaining occupation
certificate from the G;um_pét_ent_ Adthori_ty- or actual handing over of
possession whichever is earlier, as per section 18(1) of the Act of 2016
read with rule 15 of the rules. No interest shall be payable by the
respondent as well as complainant from 13.10.2020 to 21.07.2022 in
view of judgement of Hon'ble Supreme Court wherein this was explicitly
instructed to cease any further development in the project. Further, the
respondent is directed to offer the possession of the allotted unit within

30 days after obtaining occupation certificate from the competent
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30.

authority. The complainant w.r.t. obligation conferred upon them under
section 19(10) of Act of 2016, shall take the physical possession of the
subject unit, within a period of two months of the occupancy certificate.

The Authority observes that no Builder Buyer Agreement has been
executed between the respondent and the complainant till date. Thus,
the Authority directs the respondent/promoter to enter into a
registered Builder Buyer Agreement with the complainants w.r.t the unit

in question within a period of one month.

i;‘l._:jif.;_'f_.;gigecute conveyance deed of the

. ﬁf"ﬁfmnant.

G.III. Direct the respond
allotted unit in favour of the cc

31. In the present .fﬁiﬁfalam'tiﬁrﬂlé'-‘ﬂ?aspbndent has not obtained the

Occupation Certificate yet. As per Section-11(4)(f) and Section 17 (1)
of the Act of 2016, the promoter is under.an obligation to get the
conveyance deed executed in favour of the allottees. Also, as per
Section 19 (11)of the Act, 2016, the allottee is also obligated to
participate tuward%reg__istrariun of the conveyance deed of the unit in

question.

32. In view of the above, the respondent is directed to execute

H.

conveyance deed in favour of'the complainants in terms of Section 17
(1) of the Act, 2016 on payment .of stamp duty and registration
charges as applicable, within three months from the date of obtaining
Occupation Certificate.

Directions of the authority

33. The Authority hereby passes this order and issues the following

directions under section 37 of the Act in respect all matter dealt jointly to
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ensure compliance of obligations cast upon the promoter as per the

function entrusted to the authority under section 34(f):

11.

111

iv.

The respondent is directed to pay interest to each of the complainant
against the paid-up amount at the prescribed rate of interest
i.e,11.10% p.a. for every month of delay from the due date of
possession 30.03.2018 till valid offer of possession after obtaining
occupation certificate, plus two months or actual handing over of
possession, whichever is earheraﬁper proviso to section 18(1) of the
Act read with rule 15 of th& hw}fo interest shall be payable by the
respondent and cump].a‘lnpnt ﬁ‘um 13,10,.2020 to 21.07.2022 in view

of the stay order Hum'hle ‘Supreme Court on further

construction {deve}a?ment wurks on the said project.

The arrears of su,c,h interest accruad from due date of possession of
each case till the date of this order by the authority shall be paid by
the promoter to the. a]lot:te&-mﬂun a period of 90 days from date of
this order and mterestfar evwmnnm of delay shall be paid by the
promoter to allottee(s) 'b'iefore lmh- of the subsequent month as per
rule 16(2) of the rules.

The cumplainaﬁi is direé_ted to pay outstanding dues, if any, after
adjustment of interest forthe dEl_ajted“ii,eri'nd.

The respondent is directed to offer possession of the allotted unit
within 30 days after obtaining occupation certificate from the
competent authority. The complainant w.r.t. obligation conferred
upon them under section 19(10) of Act of 2016, shall take the
physical possession of the subject unit, within a period of two months

of the occupation certificate.
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v. The rate of interest chargeable from the allottee by the promoter, in
case of default shall be charged at the prescribed rate i.e., 11.10% by
the respondents/promoters which is the same rate of interest which
the promoter shall be liable to pay the allottee, in case of default i.e,
the delayed possession charges as per section 2(za) of the Act. No
interest shall be payable by the respondent and complainant from
13.10.2020 to 21.07.2022 in view of the stay order Hon'ble Supreme
Court on further construcﬁthdﬁvelupment works on the said

N

project.

L

tﬁfé%;éﬁte-.mnveyance deed in favour of
the complainants in terms of Section 17 (1) of the Act, 2016 on
payment of stamp dut_v and rsbgisﬁﬁéfiun charges as applicable, within

vi. The respondent is directed

three months from the date of obtaining Occupation Certificate.
vii. The respﬁndent;huiiper is directed not to charge anything which is
not part of buyef‘-sﬁﬁg:re_eﬁaent |

34. Complaint stand disposed.of.
35. File be consigned to registry:

i 3
- (Ashok Sar n)
Dated- 30.10.2024

Member

Haryana Real Estate Regulatory Authority
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