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ComplaintNo 7398of 2022

REAL ESTATE REGULATORY AUTHORITY,

GURUGRAM

Date ofdecisioor 01.10 2024

cRl739A/2022 M..Sanlecv Mahaian& Mrs Slvita

M/s Emaar McF k.d Lnnitcd
presentlY KnownasM/S Eoaar

lndi, LimitedLL]' l*,7420/2022 Mr.AnuragVohra & Mrs Vlshrkha

M/s Emrar MCf Land LLfrited
presentLY KnowD as M/S Emaar

India Lrmited

COR,AM:

Shr,Vijay Kuma. Coyal

chairman

ORDER

lhis order shall dispose ofall the complaints htled above filed bcfore th's

authority undersection 3l oltheRealEstate (Regulation aDd Developnrcntl Act'

2016 (hereiDafter referred as 'the Acf'l read with rule 28 ol the Harvana Real

Estate (Resulation and Developmentl Rules,20l7 lhereinafter relerrcd ns "the

rules ) lor violation of section 11(al(al of the Act wherein it is inter alia

prescribed that the promoter shall be responsible for all its obliaations'

responsibilities and functions to the allottees as per the agreement tor s:rle

executed inter se Parties.

u/s gma..-vcr una LtmitedP.esendv (noenasM/s
I Em,,r lnd'alimited.

T-;rhu p.l- 0"i,.", s""tor' 66,Guruaram, Hary.na
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ComplaintNo. 7398 of 2022

The core issues emanating from them are similar in nature and tbe

complainant[s) in the above reierred matters are allottees of the project' namelv'

"The Palm Drive", Situated in Sector 66, Curugram' Haryana' being developed

by the respondent/piomoter ie', M/s Emaar MCF Land Limited presentlv

Known as M/S Emaar India Limited The terms and conditions ofthe allotment

letter, buyer's agreements, fulcrum oi the issue involved in :11 these cases

pertains to f,ailure on the part ofthe promoterto delivertimely possession oithe

unitsinquestion thus seeking award for delayed possession charges and others'

The.letails ofthe complaints, unit no , date of agreement' possession clause' due

date ofpossession, total sale coosideration' total paid amount' and reliefsought

aregiven in the table below:

"-rL pa-m orive-, seaor 00,curugram, Harvana
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Rsllef sought hy lne ompl.htt'
i Direct the respondent to pay the interest on the total amount paid bv the complainants at the

pres.ribed rate ofint.rest as pe. the Act of2016 from due dat. ofpossession rill date of a'tual

Iri'e.t thr respond.nt .onrpany to pay the b.lan.e amount due to the 
'ofrpLartran6 

konr rhe

rcspondetrton a..ounr ofthe,nterest, as p€rth.guidelincs laid i'r the ad 2016

Dr.edrhe rcspotrdentto providethd am.nniesand golfdriv'ns raiSe as perbrochure rnd l:ro!r

D!trn prov,ded atth. hme orbodktnB.

Di.ed arc rcspondent.odp.ny to set.side tie ohe sded rnde'nnitv bond 8er ssnrd bv rr'e

lft, r"ft bbr" *r;-.ed,b.," &6,bb n\havebeei ui.d rnev,reeraborared's rorrots

RepLy.e..iv.d by $. rcsp.nde

amou prLdbythe.llofteh

4.

t,

The facts ofallth€ complaints 6led by thecomplainantG)/allottee(sl are similar'

Out of the above_mentioned case, the Particulars of lead case CR/7398/2022

titletl as Mr. Sanieev Mahoian & Mrs. Savtta Mahaian V/s M/s Emaar MCF

Land Limited presently known as M/S Emoar I is 
'imited 

are beins taken

into consideration for determining the rights ofthe allottee(s)

Proiect and untt related details

The particulars oithe proiect, the details ofsale consideration, the amount paid

by the complaiDant, date ofproposed handing over the possession' delay Period'

ifany, havebeen detailed in th€ following tabular form:
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CR/73g8/2022 titted as Mr' Sonieev Mahaian

M/s Emaar McF Land timitedlllylyqly!

ComplaintNo. 7398of 2022

Savitd Mahajan V/s

Emaof lndia Limited
& Mrs.
os M/S

The Palm Drive, Sector 66,

aarcemcnt between oriSinal
sUottee and the resPonden!

:nd llx .omnhrnanl her
r,!.nrnit! cun underlakrng

25.10.2007

11.03.2008

lpage 4o ot conrPlanrr!

10,11.2011
fPaee 106 110 replyl

\4-03 20lz
tPasc 117_121 ot r.Plyl

2103.2012

11, POSSESSlON

L 228 of 2007 dated 21*rr.,1
vald/renewed uP to 26.09'201s

Il. 9l oi 2008 dated 12.05'2008

Valid/renewed uP to 1105.2020'
tl. 50 of 2010 dated 24.06'2010'LI

l-,l

Date oi execution of buyer's

Ag.ecnrent to sell exe.uted
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of the fansferor and
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I
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Total amount paid by the
complainant as per statenent
of a..ounr dated 09.05.2023

Occupation (enrllcare

07.04.2015

lndemnrry.um undertaking 29.04,2015

Possession letter dated 18.05.201s
Pae no.107 olthe comDlaintl

annexure R8, Dase 123-125

conplaintNo. 7398of 2022

GURUGRAl\/

Rs.7,20,47,223 /Total consideration as per
statement of account dated
09.05.2023 at gaee 134 of

Rt 1 ,2o,4t,223 /.

0r 04.2015

lJnLl h,ndover leucr dated 11n7.20t5
Pase 103 ofcomplairt

08.01.2016
Paee 111 ofthe comDlaint

Facts ofthe complaint

The complajnants have madethe following submissions in the compla,nt: _

l. That in the year 2007, the respondent company issued an advertisement

nnnouncing a group housing colony project called Premium Te'races At

Palm Drive" at Sector'66, Gurugramwas launrhed bv Emaar MGt Land Ltd'

on the 45.48 acres of land, under the license no. DS'2007 /24799 ol2oo7

dared 27.09.2007, issued by DTCP, Haryana, Chandigarh and therebv

invited applications from prospective buvers for the purcbase olunit in the

said project. Respondent confirmed that the projects had got building plan

approval irom the authority.

ll. That the complainants while searchingfora flat/accommodation was lured

by such advertisements and calls from the brokers of the respondent for

buying a house in their proiect namelv Palm Drive' The respondent

company told tbe complainants about the moonshine reputation ot the

Page 6 of2s
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*.r"", *a ,n" *r."""ntative of the respondent company made huge

IV,

presentations aboutthe project mentioned above e'd also assured that they

have delivered several such proiec-ts in the national capital region The

respon.lent handed over one brochure to the complainants which showed

the proiect like heaven and in every possible wav tried to hold the

complainants and incited the complainants for pavments-

That relying on various representations and assurances given by the

respondent company and on belief of such assu'ances' original allottee

namely l.C.E (lndia) Private L,glitsd, booked a unit in the proi€ct bv paving

an amount of Rs.10,00,000/- dated 25 10'2007' towards the booking ofthe

said unit bearing no. TPD-L'F12'1203 (12th fl oor' Tower/Block'L)' situated

in Sector 66, having super area measuring 2125 sq' ft to the respondent

dated 25.10.2007 and th€ same was acknowledged by the respondent'

That the respondentconfirm the booking of the unit to the original allottee

providing tbe details of the proje€-t, confirming the booking of the unit dated

25.10.2007, allotting a unttbearing no mT_ TPD_L_F12_1203 (12th floor'

Tower/Block-L) measuring 2125 sq e in the aforesaid project of the

developer for total sale consideration of Rs 1'13 45'858/' along with car

parking and other specifi'atlons of the allotted unit and providing the time

That a buyer's agreement was ex€cuted between the original allottee and

respondent on 11.03 2008' As per annexure of the buver's agreement the

sale price of the said apartment shall be Rs 1' 13'45'858/-' That would

include the basic sale price, EDC' IDC' prelerential location charges and

exclusive rightto use the dedicated car parking Further' the complainants

havingdr€am ofits own residential unitin NCR signed the agreement in the

hope lhat tbe unit will be delivered on or before bv December' 2010 Th€y

Page 7 of25
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were also handed over one detailed payment plan which was construction

linked plan lt is unfortunat€ that the dream of owning a unit of the

complainants was shattered due to dishonest' unethical attitude of the

respondeDts. As per clause 14[a] oi the buv€r's agreement the Respondent

ha.l to deliverthe possession of the un't bv December' 2010'

vl. That the origrnal allottees subsequently transferred/endorsed the property

in favour ofthe complainantsvide "agreement to sell dated 30'11 2011" for

an appropriate consideranon The balance amount for obtaining the

property which was still under cpnst'uction was paid by the complainants

according to the aemanas talsed'6y the respondent' The respondent

promoter, vide their nominatiOn letter, recorded their conseDt to the

traDsferby stating: "Accordingly, now the captioned propertystands in the

name oFthe complainants." That the agreement to sell is executed berlveen

original allottees and complainants on 30'112011 As per the demands

raised by $e respondent, based on the payment plan' the complainants to

buy the captioned unit alleady paid a tot'l sum of Rs 1'22 '81'438 00'

towards the said unit against total sale consideration of Rs 1'13'45'858/-'

Vll. That a nomination corfirmation ofthe unit is executed on 2103'2012 in

favour ofcomplainants. The payment pltn was designed in such a way to

extract maximum payment from the buyers vlz a viz or done/completed'

The complainants approached the respondent and asked about the status

of construction and also raised obiections towards non'completion of the

project. Such arbitrary and illegal practices have been Prevalent amonsst

bu,lders before th€ advent of REFd, wherein th€ pavment/demands/etc

have not been transparent and demands were being raised without

sufficient iustifications and maximum payment was extracted iust raising

struclure leaving all amenities/nnishins/facilities/common ar€alroad and

PaCe Aof25
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oth€r things Promised i. th€ brochure,which counts to almost 50yo ofthe

That in terms of clause 14(a) ol the said buver's agreement respondent was

u.der dutiful obligation to complete the construction and to ofier the

possession on or before December,20lO The complainants approached in

person to know the faie of the construction and offer ofpossession in terms

ofthe said buyer's agreement' respondent misrepresented to complainants

that the construction will get completed soon Further' the respondent

despite baving made multiple tal,l'reBresentations to the complainants' the

respondent has chosen delib€ratel)tiid contemptuouslv notto actand lulfil

the promises and have given a cold shoulder to the gri€vances raised by the

cheated allottees. The complainants after many requests and emailsi

received the ofler of possession of the allotted unit on 07 04'2015 aloDg

with the respondent r"ised several illegal demands on account of the

following which are actuallv not pavabl€ as per ihe builder buver

agreem€Dt. Further the are:l otthe unit was increased from 2125 sq' it' to

2202.09 sq. ft-without providing any iustification ior the sarne

That the respondent has plgyed a toaud upon th€ complainants and have

cheated rhem haudulentlvahd dishonestlvwtth a hlse promiseto complete

the construction over the proiect site wlthin stipulated period' The

respondent had turther malalfidelv failed to implemeni the BBA executed

with the complainants. H€nce, the complainants being aggrieved by the

offendine misconduct, fraudulent activities' deficienry and lailure in se rvice

ofthe respondent is nling the present complaini'

That offering possession by the respondent oD payment of charges which

theflat buyeris not contractually bound to pay' cannot be considered to be

a valid offer of possession' It would be noticed from the details provided

PaAe9of25
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and 7 420 012022
GU|lUGRAM

above that those charges were never payable bv the complainants as p€r

the agreement, by the complainants and hence th€ offer ofpossession The

respondent is asking for 12 monrhs ofadvance maintenance charges from

the complainants which isabsolutely illegaland againstthe laws ofthe land'

The responsibility for upkeep and maintenan'e ofthese areas is collective

The contributions made for the same are in the form ofa stipulated lee to

manage expenses for the management and repair of any damage to the

same. This amountcontributed for operational expend'ture on the common

areas of the premises is calhd clmion arMs maintenanc€' The common

area maintenance charges are caiiiiijted on monthlv basis' based on actual

charges and are then paid by tlrc owners oithe units to the maintenance

agency or to the assoclation which manages the complex where the units

are situated. Hence these are paid monthly once the expenses have been

incurred and billed to the owner of the unit and therefore demand in gas a

deposit of annual common area maintenance charges along with th€ final

payment is uniustified andrlllegal and therefote needs to be withdrawn

immediately as the same is nor payable by tie complainants at all'

xl. That the complainants sent va ous remlDder to respondents stating and

raising various grievance wlth respect to delaved possession charges' air

conditioners, grid power supplv' car parlong solar panels' golfrange' palm

drive condominium association and HVAT' Furthermore' statingthat solar

panels has been installed in phase'1 ofthe project not in the towe' ofthe

complaiDants, as per the agreed terms of the booking and nane oi the

project itselfindicates that there wiu be golfrang€ but till date respondents

have iailed to provide the same' Thereafter' var'ous reminder emails and

letters were sentto the respondents onthe above mentioned issues but till

date respondent failed to pro\'de any satisfactory response to the

Page 10 ofZ5
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comptainants. The palm drive amenities are 24x7' power back up' 24x7

security, badminton courf bask€tball court' broadband connectiv't)' club

house, covered parking, creche, Cym, health facilities' iniercorn facility' kids

pldy ared,lawn t€nnrs roud maintenance slrfl open parkrn& re'redlron

facilities, religious place, school, servant quarters' shopping arcade'

swimmins Pool, visitor Parking'

That the respondent is guilty ofdenciency in serr'ce within lhe purview of

provisions ot the Act, 2016 and lhe Rules' 2017' The complainants has

suffered on account of deficiency, in ssMce by th€ respondents and as such

the respondent is tullv liable to a;t'ihb d€ficiencv as per the provisions of

the Act. 2016 and tlle Rules,2017 As per section 18 ofthe Act' 2016' the

promoter is liable to pay delay possession charges to the allottees ofa unit'

build,ng or project for a delay or iailure in handing over ofsuch possession

as per the terms and agieement of the sale That the complainants have not

filed any other complaint before any other forum against the erring

respondents and no otber case b pending in anv other coun of law Hence

tbe present comPlaint

Reli€f sought by the complalnsnis: '
The complarnants havc sought following rehe(s):

L Direct the respondent to pay the inierest on the total amount paid by the

complainants at the prescribed rate ofinterestas per theAct of2016 from

due date ofpossession tilldale of actual phvsical possession

ll. Direct the respondent company to pay the balance amount due to the

complainaDts from the respondent on account ol the interes! as per the

guidelines laid in the Act, 2015

Ill. Direct the respondent to provide the amenities and golf driving range as per

brochure and layout plan provided at the time ofbooking'

Paec 11o125
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Direct the respondent company to

get signed bY the respondenL

ComplaintNo. 7398 of 2022

set aside the one_sided indemnity bond

on the date of hearing, the authority explained to the respondent /promoter

about the contraventions as alleged to have been committed in relation to

scction 11[4] (al ofthe Act to plead guilty or not to plead guilty'

Reply by the respondent

'lhe responilent has contested the complainton the following g'ou nds:

I lbat at the very outset, it is submitted that the instant complaint is

untenable both in iacts and in iawan'lisliable to be reiected on this ground

alone.lhe complaiDantsare estopped by thPi r "ts conduct acquiescence

laches, omissions, etc. from filingthe Present complaint' That the p'esent

reply is wiihout prejudice to the contentions of the 
'espondent 

on

maintainability ofthe present co mplaint which have been fi1ed separately

vi.le application dated 03 05'2023 The contents of the same are not

repeared herein to avoid repetition'

ll. That the complainants have gotno locusstandior cause ofaction to file the

present complaint. The present complaint is based on an erroneous

intcrpretation of the prov'sions of the A't as well as an incorrect

understanding ofthe terms and conditions ofthe buyer's agreement dnted

11.03.2008 as shaltbe evident ffom the submissions made in the following

ParagraPbs olthe Present rePlY'

lll That the prese.t complaint is not maintainable in law or on lacts lhe

present complaint raises several such issues which cannot be decided in

sum mary proceedings The said issues reqnire extensive evidence to be led

by both the parties and examination and 
'ross_examination 

of witnesses

for proper adiudication' Therefore' the dispurcs raised in the present

complaint are beyond the purview oi this Authority and can onlv be

Pase 12 ol25
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GURUGRAIv'l

adjudicated by the Adiudicating Officer/Civil Court' Therefore' the present

complaint deserves to be dismissed on this ground alone'

1V. That the complainants have not come belore this Authoritv with dean

hands and has suppressed vital and materialiacts i'om this Authority The

correct facts are set out in the succeeding paras oithe present replv' That

the comPlaiDants are vehemently and most humbly stated that bring out

thetrue and correct facts and circumstances is subject to the contention of

the respondent that the Authority has no iurisdiction to deal wrth the

present matter and that the present complai't is not maintainable lor

reasons stated in the presentrepLy

V. That the complainanis are not "Allottees" but are lnvestors who has

booked the apartment in question as a speculative investment in order to

earn rental income/profit from its resale' The apartment in qucstion has

been booked by the complainants as a speculative investment and not for

the purpose ofself'use as their residence' Therefore' no equitv lies in lavor

ofthe complainants.

vl. That the origiDal allottee tM/s IGE India Lim'tedl approached the

respondent and expressed interest in booking of an apartment rn the

residential group housing colonv dev€loped bv respondent known as

'Premier Terraces at Palm Drive'situated in Sector 66' urban Estnte

Gurgaon, Haryana' Prior to the booking' the original allottee conducted

extensive and in d ependen t enqui'ies with regard to the project' only after

being fullv satisfled on all sspects' that it took an independ€nt and

informed decision, u'in fluenced jn any manner by the respondent' to book

the unrtin question.

vll That thereafterthe o'iginal allottee'videan appllcation forn applied to the

respoDdent for Provisional allotment ol the unit Pursuant thereto' unit

PJ.se 13 of25
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bearing no TPD L'F12-1203, located in Tower L admeasuring 2125 sq' ft

was allotted vi.le provisional allotment lexer dated 25'102007 The

originalallottee consciously and willfully opted for a construction linkcd

payment plan for remittance oisale consideration for the unit in question

and further represented to the respondPnt that it shall remit every

installment on time as per the payment schedule Tbe respondent had no

reason to susPect the bonafide ol the original allottee and proceeded to

allot the unitin question in its favor-

VIII Thercafter, a buver's agreementdated 11'03 2008 was executed between

the oriSinal allottee and the respondent lt is pertinentto mention that thc

buyer'sagreementwasconsciouslyandvoluntarilyexecutedbetweenihe

parties and the terms antl conditions of tbe same are binding on the

parties. As per clause 14(a) of the agreement' the due date of possession

was subiect to the allottees having complied with all the terms and

conditions of the agreement'

lX That the remittance ofallamounts due and payable by the origrnalallottee

under tbe agreement as per the schedule of pavment incorporated in the

agreement was ofthe essence' lt has also been provided therein that the

date for deliverv of possession of the unit would stand extended in thc

cvent ofthe occurrence ofthe facts/reasonsbeyond the power and control

olthe resPondent

X. Thai the origrnal allottee as r'ell as the complainants had deraulted

/dclayed in making the due pavments' uPon which' reminders were also

served to the original allottees as well as the complainants and had P'rid

delayed payment interest at multiple o"asions' That the bonafide oithe

respondent is also essential to be highliShted at this instance' t{ho had
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served a number ofrequest letters and demand notes to the complainants

to ensure that the payments are made iD a timely 
'ashion'

Xl. That further, lhe original allottee approach€d the respondent and

expressed its intention inlieu oftransferringthe rights' title' interest ofthe

said properry to the comptainants That pursuantthereto' an agreement to

sell dated 30 11-2011 was executed between the original allottee and tbe

complainants for translerr,ng rights, title' i'terest of the said unit' Thus'

unit was transferred to the complainants by the original allottee upon the

execution of the affidavit dded 1403'2012 and indemnitv cum

undertaking dated 14.03 2012 bv bbth th€ transferor and the transleree'

The transler was thereafter accepted by the respondent vide nomination

letter dated 21.03.2012. Further, an endorsement was also made in the

name ofthe complainants attached with the buyer's agreement'

XII- That at this instance, the complainants being subsequent buyers' have no

right to seek delay possession charges That at the time olnomination of

the complainants the proiect was already delayed due to reasons beyond

the control of the responde That havinS knowl€dge of the existing delay'

due to circumstances beyond the control ofthe respondent' theapplic:tion

otoccupancy c€rtificare having been made' rhecomplainants willingly and

voluntarily entered into th€ agreement for sell end the transfer documeDts

thereof leading to their nomination That such prior knowledge' willing

and self initiated endorsement otthe complainants' without any protest'

amounts to acceptance ofthe existingcircumstances and the complainants

now cannot be allowed to reap benefits by extracting monies from the

respondent and forgoirg their complet€ satisfaction against the uDit'

Hence, the complaint is liable to be dismissed with costs against the

com,lai'ants' 
Page t5 orzs
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Despite there being a number ofdefaulters in the project' the respondent

had to infuse funds into the project and have diligentlv d€veloped the

project in question. That itmust b€ noted by thisAuthor'ty thatdespile the

delault caused, the respondent applied for occupati on certificat€ in respect

of tbe said unit on 28.06.2013 and the same was thereafter issued vide

memo bearing no. zP'308/SD(BS)/2015/5253 dated 01'042015 It is

pertinent to note that once an application for grant of occupation

certificate is submitted for approvaliothe office ofthe concerned statutory

authoriry, respondent ceases to have any control over the same' The grant

ofsanction olthe occupation ceftifrcite is the prerogative ofthe conc€rn€d

sratutory authority over witicli the r€spondent cannot exercise anv

influence. As far as the respondent is concemed' it has diligently and

sincerely pursued the matter with the concemed statutory authority for

obtaining of the occupation certrficate No fault or lapse can be a$ributed

to the respondent in the facts and circumstances of the case' Therefore' the

rime perrod uttlized by lhe surulory autloriry to granr occupdr'on

certificate to the respondeni is necdssarily required to be excluded irom

computation of the time p€rlod utilized for implementatioD and

development oi the Proiect.

That it is further submitted ihat on re€eivrng the occupation certificate

from the competent authorities, the respondent issued an intimation of

possession dated 07.04.2015 duly intimating th€ complainants about the

.eceipt of lhe occupation certificate and procedure of handing over the

possession ofthe said unit. Thatthe said intimation ofpossession was dulv

acknowledged by the complainants That thereafter' an indemnity cum

und€rtaking for possession dated 29 04 2015 of tbe said unitwas executed

betlveen the complainants and the respondent ior use and occupation of
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tbe said unitwhereby the complainants have de'lared and acknowledged

that they have no ownership right, title or interest in any other part ofthe

project except in the unit area ofthe unit 
'n 

question'

XV. Thatthereaftel witboutany protest ordemut whatsoever' consequently'

the conveyance deed was executed on 08'01 2016' It was specincally and

expressly agreed that the liabilities and obligations otthe respondent as

enumerated in the allotment letter or the buyer's agreement stand

satisfied. They have intentionally''listorted the real and true iacts in order

to generate an impression that the respondent has reneged from its

commitmeDts. No cause of action has aris€n or subsists in iavor of the

complainants to institute p' brosecqte the instant complaint The

complainants have preturred the instant complainton absolutely false and

extraneous grounds in order to needlessly victim'ze and harass the

respondent. That it is most humbly submitted that the respondent has

raised objections wtth resp'ct to the maintainability oi th€ complaint 7

years after execution of the conveyance deed That in accordance with the

facts and circumstances noted abovq the present claim is barred by

liftitation. TheArlicle 113 of Schedule I of the LimitationAct is applicable

and the presenr complaint was filed after 7 years of passing ofconclusion

of contract, which cannot be condoned under any c'rcumstance

whatsoever.

XVL That moreover, after fte execudon ol the conveyance deed' the contractual

relationshipbetween the parties standsfully satislied and comes to an eDd

That th€re remains no claim/grievance ofthe cornplainants with respect

to the agreement or any obligation of the parties thereunder' That aft er the

execution ofthe conveyance deed' the parties are estopped from making

any claims at this instance' That the present replv is witbout prejudice to

Pase 17 ol25
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s of the respondent on maintainability of the present

ch have been nled separatelv vide apPlication dated

e contents of the same are not repeated herein to avoid

XVII- That moreover, without accepting the contents of the complaint in any

manner whatsoever' The respondent has given a credit of Rs'3'43'826/_

and Rs.179l' and without prejudice to the rights or the respondent'

delayed interest ifany has to be calculated only on the amounts deposited

by the allottees /complainants t9wards the basic principal amount of the

XVIII.

unit in question aDd not on any amount credited by the respondent' or 3nv

payment made by the allottees/complainants towards delaved pavment

charges (DPCI or any taxes/statutory pavments' etc

That in light of the bona fide conduct ofthe respondent' no delav for the

conrplainants, the peaceful possession having been taken by the

conrplainants, non_existence ot cause ol action claim being barred by

limitatron and the frivolous complaint filed by the complainants this

complaint is bound be dismissed with costs in iavor ofthe respondent'

All other averments made inthe complaints were deDied in toto
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10. Copies ofail the relevant do'uments have been flted and placed on the record

Their authenticitv is nolin dispute Henc€' th€ complaint car be decided on the

basis ofthese undisputed documents and submission made by the parties'

lu.isdictior of the authoritY

The authority observes that it has territorial as well as sublect matter

jurisdiction to adjudicate the present complaint lor the reasons given below'

E,

11.

EJ lerrtto.ialiurlsdknon

12. As per notification no .1/gZ/2017'1TcP dated 14 
'2 

20' 7 issued bv Town and

country Planning Departmen! the jurisdiction of Real Estate Regulatory
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Authority, Gurugram shall be entire

offices situared in Curugram' ln the

situated within the Planning area

authority has complete territorial

E.ll sublect natter lurlsdlcdon

ComplaintNo 7398oi2022

Curugram District for all purpose with

present case, the project in question is

of Gurugram District. Therefore, this

jurisdiction to deal with the present

13. Secuoo 11(a)tal of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement ror sale' SectioD 11[4](al is

reproduced ashereunder:

Section 11

ii',n, *.^*u'tat.-' 
'l'' i"",:"'"i,"tii n, at 

"ttisot 
bo' rts'onabl F ond tbn uot ' u'dq

;h: Nsn^ ol.,k a't ot tt'P b' ond'esutornh nad' a 4 rr

itt Lt.q *'re co eauoe'atth?-oitcti oototttheapdL4'16 Dot

o' Ditto'nss ds thP' o'e aov DP @ thP olloue'\' o' t\P -o4na4 oteo tr

,n" ii*i,tZi'" "l'n*"* - 'he 
conpeteht authoriry' os the case nov he;

secnon 34 Functions ol the Auihonq:

/t!1ot thP A- L t ot tdPs to P nrL'| c cadol'on c ot t\cobltdo'io1' -o t "po1'
,.i- 'naq s itp utottea o'd the'eot P"oLe aqe4t' d4d"t 14'\ A(t u\u

the rutesond rcgulotiohs node thereunder'

," 
" 

* ""- 
jiin" o..ri"iin" "i 

u'" act or z o r e quoted above' the authontv has

complete jurisdictioD to decide the complaint regarding non compliance of

obligationsby the promoter leaving aside compensation which is to be decrded

by the adjudicating oficer if pursued by the complainants at a later stage'

F obie.tions Eised bv the resPondenl' ;i^';i;;t^ r;sardins maintarnabrritv ot comprarnt on

.omol.itra nt being I nvestor'

,s. ,r," .1."r'.,'J"ii ,""r.;';;'ih"t rhe comprarnants are investors rnd not

coflsumers and therefore, they are not entitled to the protection ol the Act and

thereby not entitled to file the complaint under secnon 3l of the AcL However'

it is p€rnnentto note that any aggrieved person can ffle a complaint against the
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promoter ii he contravenes or violates any provisions of the Act or rules or

regulations made thereunder' Upon careful perusal of all the t€rms and

conditions of the allotment l€tter, it is revealed that tbe complainants are

buyer's, and have paid a total price ofRs l'20'41'223l'to the promotertowards

pu rchase ot a unit in ,ts project At this stage' it is important to stress upon the

definition of term allottee under the Act' the same is reproduced below for

readyref€rence:

2td oltotec' h r?loron ta o t eat 6tat' ptut1' t neon: thr pet.en t! wlon :
nl.lonorhen,o,bJldhg'o.lhe@no'be,ho'beenallollP
'^. 

';""."t,1 - leo\ehotd t o, othPNBc rroasl'rPd b) t h" prcn

ii" *,*, 
"r'o 

-'o'**^'v ocquits Lhe ed attot4ent throtsh \ote- lto4n'r

".:;;,,;;':,;;, 

;".: 
"",;,,tu;? 

o pemn La whon tu'h ptot oDonnPnL o'

; dho.a\th" co* dot be isstYeaonear.'

'. r" *"."ii'iii,i",":,"ntr'on"a iur'nition otatonee" as werr as arr the term'

2nd conditions of the buyer's agreement executed beMeen promoter and

complainant, itis crystal clearthatthecomplainantare allottee(sl as th€ subiect

unit was allotted lo them by the promoter' The concept of investor is not

.leriDed or referr€d to in theAct.As perthe definition given und€r section 2 of

the Act. there will be "promote/ and "allottee" and there cannot be a party

having a status ot "investor"' Thus' the contention of the promoter that the

allottee being investor are not endtle'l to protection of this Act also stands

c tindlnEs on the reliel sought by the complal n' nls'
" ;:ii'";,;'il;;'ponde-nt to pav tre interest on the touramountPard bv the

- 
"^- ^i" i"** rt Lrt" Drescrlbed rate ot ln terett as per the acl of 201 6 trom

ii," ["" .i ,*'"i"ri'' 
'rn 

da te ot adual phvsr'al possesslon

" 
,, -oi.""i,i" i".p"'aent comPanv to pav the ualance amount due ro rhP

"" :#;i""il;;i;ir'" *"p'"i*t " i**'t or the int'rest' as per the

suidelines laid in theAct'2016
, ,,, iilll, ii" ".."-o"nt ro provide the amenlries and solr drivins ransc rs
" "' ;"";;*h;;il i",:., *:-T::11i*:,1,",:T"""tll."l1',1.1."," *".clV Direct the respondenicomPany to s€

get signed bY the respondent
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7. on the above-mentioned reliefs sought by the complainant' are being taken

together as the findings in one reliefwill dennitely affect the result ofthe other

reliefand the same being interconnected'

8. The original allottee i.e., M/s I C'E' [lndia] Limited was allotted a unit bearing

no. L-1203, 12th floor, admeasuring 2125 sq' ft ' in proje€t ot the respondent

named "The Palm Drive" at sector'66' Curugram vide provisional allotment

letter dated 25 10.2007 and an apartment buyer's agreementwas also executed

between the oriSinal allottee and the respondent regarding the said allotment

on 11.03.2008- Thereafter, the origirBl aUottee ie'' M/s I C'E' (lndia) Limited

sold it's unitto the first subsequent allott€e i e 
' 
complainants (Sanjeev Mahaian

and savita Mahajanl vide agreement to sell dated 3011'2011 and the same was

endorsed by the respondent/promoter through nomination )etter dated

21.03.2012. HeDce, in such an eventuality and in the interest of natural justice'

delay possession charge6can onlybegranted to thecomplainant irom the date

of nomination dated 21.03.2012 i'e, date on which th€ complainant stepped

into the shoes ofthe original allottee'

19. In the present complain! the complainant intends to continuew'th the project

and is seeking delay possession chaiges as Prcvided under the proviso to

section 18( 11 oi the Act ot 2016 The buyer's a8reement was executed between

the original allottee and the respondent on 1103 2008 and as per clause 14(al

olthe agreement the respondent was directed to handover the possession of

the unit by December 2010 and a grace period of90 months for applviDg and

obtaining the occupation certificate in respect of the complex' The said grace

period is allowed in terms ol order dated 08 05'2023 passed by the Hon ble

Appellate Tribunal ir Appeal No 433 ol2022 tilted as Emoff Mel Lamd

Limtteil vs Babid Tiwori onil Yogesh Ttwart whercin it has been held that if

the allottee wishes to continue with the project' he accepts the term of the

PaEe 21o12
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the occupation certificate The relevant portion of the order dated 0 8 0 5'2023'

is reproduced as underr'
'A\ Dq oore\oia rloue oJ the ogteel?lt' PosP$in ol 

'hc 
uhtt M\ tv bP

)"',,I*i *',ini. u .-a; t, 
"d 

;he dok ot e'et Luon ot thP asrc'rent t e b\ 
'il ai )otq n, pu ,n, oo-, *'d 'toue 

t atotth"aor""aPa

^, , ^^-n.,i,.ta.no oaupo on L?nfcae er' t'a' been Dtov'ded rbe

':":,.'::i::,';;;;,;;;;:,;;;;";;;iii,"ao,"a t t tt tozoPto'"a ot pose no 1)'ot

i^.-.i"i:, w, *"*tt '*' 'he 
oppettontpronot?' ho\ apphed tot aract at

;i:.1";;,.;";.,,;;:;;;';; )io:)oza *;"'n wo' uttho@tv sra ed o'
') ii):ii u ,' a- wer kaown thot oDat! on't ob'o '
ii.ii*i", ;i,ii'i.i h.," 6tu n^e'tauthot tr! a' pe'| Q\' nn t a orlh? A'L

:;;;:;,;,;;,, ;,;;" ,,;.",", ,s det.tlcd dnd rh. otlon"e wrne\ h wnhdmr
'':.:,: #;;' ;;" ;;i.; ,.,,,hdd; tr@ the p'oP t an't 'ek rcru'd ot tht

.})''"."'ii*ai"*a*',ol'hl?4d@qhlJ,awl,o4ltleD
i|'i"l".Il ! '."ii,i" .-"* aa o onPe i' @ be potd derc! b) the D' adote'

":::' 
:' :;:,' ; ;i;;:;;i;; ; ;; iiiii,i t'. 

"ito,* " ",,^ - -*,. ", r
',i 

"" ;,;, :' : ;: ; ;1, ;, ; ;iX;} ; 
"in 

nL os r ei *' * o a n o t * e p? t i o d o t t h t e e

nonLh. lat apptrtqs ond obbitns n'occupot'oqinfqre so in vtew ol rhe
')i):i iiii;ii;;^*" ae'oppettont'Pronok; is 

'ntitted 
to ovdit th'

lrci i"i"a - o-'u,a a ue oe@nqt t owtvtro Nd-obtainiy t::.

? ::":.:::.::i: : *tr:; iii ;i :i,:; :':;: :;#: ::^:;:,ii i;;,;t: ;i ;i ; :,;;
'"::,:;i; );'.;;,;7;;:,i; due do;otdetieery or Pba
a7.a6.2A14.'.

zO. rt*"r"i", i, "i"* "f 
the above iudgement and considering the provisions of

the Act, the authority is ofthe view that' the promoter is entitled to avail the

grace period so provided in the agreemenl for applying and obtaining the

occupation certificate' Therefore' the due date of handing over of possession

comes oLrtto be 31.03.2011 including grace perlod of90 days

21. During p.oceeding dared 01'10 2024' in complaint b€aring no 7398 of 2022'

the unitbearing no' inadvertently mentioned as L_1203A' 12th floor' in Tower_

L, instead of L 1203,1zri floor, intower-l, the same is corrected accordingly'

22. In the prese.t complaint, the occuPation certilicate was received from the

agreement regardirlg grace period otthrPe monlhs forapplvrng and obtarn'ns

competent authority on 0104'2015 and possession ofthe unit

07.04.2015.
the complainant herein vide offer of possession letter dated
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Funher, th€ possession olthe unitwas handed over to the complainants herein

vide unit handover letter dated 1 1 '07 2015 Also' the conveyance deed bearing

vasika no 25002 dated 08.012016 was also executed bv it in favour of th€

complainants in respect of the said un't' The complainant has fl1ed the present

complaint after a long delav on2172-2022'

23. The respondent has nted an application dated 08'052023' with regard to

dismissal of complaint that the complaint is barred by lim'tation as the

complaint has filed bv the complainants lapsed of 7 years from the date of

execution of conveyance deed' ThoWh both the parties through their respective

counsel advanced submissions i!'lth regard to the maintainabilty of the

compliant on the ground of the limltation but in view olsettled proposition of

law the case of complainant cannot be thrown a\'ay being barred by limitation'

As discussed earlier. after the unitwas allotted to the originalcomplainant oD

25.10.2007, a buyer's agreement in this regard was executed on 11'03 2008'

Though the possession of the unlt was to be offered on or befor€ 3103'2011

after completion of ihe proiect tlut the same was ofrered only on 07'04'2015

after.eceipt oloccupation certifkat€ on 01042015 and ultimately leading to

execution oiconveyance deed of.the same on 08 01'2016' So' limitation if any'

for a cause of action would acnui tothe complainant we t 07 04 2015 and not

irom 08.01.2016. Therefore,the limitation period ofthree years was expired on

07.04.2018 and accordinglv, the period between 15 -032020 t 2a02-2022 as

exclud€d by the Hon'ble Supreme Court in itsorder dated 10 01'2022 in MA NO'

21 of2022 ofsuo Moto writ Petition Civil No' 3 of2020 shall notbe excluded

while calculating the period ollimitation as the limitation expired prior to the

beginning ofthe said period The present complaint seeking delay possession

charges and other reliefs w as filed on 21'12'2022 i e 
' 
b€vond three years w'e't

o7 -o42ol5 
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24. As noted above, the possessioD of the subject unit was offered to the

complainant on 0704.2015 after obtaining occupat'on certificate on

01.04.2015. Thereafter, the conveyance deed ofthe unit was executed between

the parties on 08.01 2016 and the present complaint was filed on 21'12 2022

Tbere has been complete inacnon oD the part ofthe complainants for a period

ofmore than 7 vears and 8 months from ti€ offer otpossession till the present

complaint was filed in December 202 2 The complainants remained dormant of

his rights for more than 7 8 years and they didn't approach any forum to avail

his rights. There has been such a longrin€xpleined delav in pursuing the matter'

No doubt, one oithe purposes behlnd theenaclment of the Act was to protect

the interest olconsumers. However, this csnnot be stretched to an extent that

basic principles of iurisprudence ar€ to be ignored and are given a go bv

especially when lhe complainant/allottees have alreadv availed aforesaid

benefits belore execution of conveyance deed

25. One such principle is that delay a4d latches are sufficlent to defeatthe apparent

rigbts of a person ln facf it is not that there is any period of limitation for th e

authority to exercise their powers uhderthe s€ction 37 read with section 35 of

the Act nor it is that th€re cao nevff be a case where the authority caDnot

interfere in a manner after a pas&ge of a,.rrtaln length oftime but it would b€

a sound and w,se exercise of dlscretion for the authority to refuse to exercise

their extraordinary powers of natural justice provided under sectioD 38(2) of

the Act in case of p€rsons who do not approach €xpeditiously for the relieiand

who stand by and auow things to happen and then approach the cou't to put

forward stale claims. Even equality has to be claimed at the right juncture aDd

not on expiry ofreasonable time'

26. Eurther, as observed in the landmark case ie BL Sreedhar snd OTs V KM

Munireddy ond Ors" IAIR 2OO3 5C 575] the Honble Supreme Court held that

Pge24 ol25
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"Law assists those who are vigilant and not those who sleep over their nghts'"

Lawwill not assistthose who are careless oftheir rights.ln order to claim one s

right, one must be watchtul olhis rights. Onlv those persons, who are watchlul

and careful of using their rights, are entitled to the benefit ollaw'

27. 1n the lisht of the above stated fads and applving aforesaid principles the

authority is of the view that the present complaint rs not maintainable alter

such a long period oitime as the law is not meant lor those who are dormant

over their riBhts. The p.ocedure of law cannot be allowed to be misused by the

litigants even in caseswhere allotteeshave av:iled certain benefits priorto the

execution ofconveyance deed. lt is a principle of natural iustice that nobodv s

right sh ould be prejud iced for the sake of other's right, when a perso n remanred

dormant ior such an unreasonable period oftime without anyJust cause ln light

ofthe above, the complaintis notmaintainable and the same is declined

28. This decision shall mutatis mutandis applyto cases mentioned in para 3 olth's

order wherein the details ofpaid up amount along with offer olpossession' unit

handover letter, possession lene. and execution of convevance deed is

mentioned in each ofthe complaints.

29. Complaintas well as applications, ifany, stands disposed otTaccordinglv'

30. Files be consigned to registry'

lt/.
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(VUay KumarGoral)

Haryana Real Estate Regulatory Authorlty, GuruSram

Dated: 01.10.2024

(Arun Kunar)


