HARERA

Complaint No. 7398 of 2022

& SURUGRAM and 7420 of 2022
BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURUGRAM
Date of decision: 01.10.2024
NAME OF THE BUILDER | M/s Emaar MGF Land Limited presently Known asﬁh! /S |
Emaar India Limited.
PROJECT NAME “The Palm Drive”, Sector- 66, Gurugram, Haryana
S. No. _ Case No. Case title Appearance
1. CR/7398/2022 Mr. Sanjeev Mahajan & Mrs. Savita Adv. Gaurav Rawat
Mahajan (Complainant)
V/S _
M/s Emaar MGE Land Limited Adv. Harshit Batra
presently Knownas M/S Emaar (Respondent)
N India Limited |
2. | cr/742072022 | Mr. Anurag Vohra & Mrs, Vishakha | Adv. Gaurav Rawat
. Nohta- T (Complainant)
Vs _
‘M//s Emaar MGF Land Limited- | | Adv: Harshit Baira
“presently Known.as M/S Emaar (Respondent)
| =4 India Limited
1a _, J
CORAM:
Shri Arun Kumar Chairman
Shri Vijay Kumar Goyal Member
ORDER

This order shall dispose of all %he‘ complaints titled above filed before this
authority under section 31-of the Real Estate (Regulation and Development) Act,
2016 (hereinafter referred as “the Act”) read with rule 28 of the Haryana Real
Estate (Regulation and Development) Rules, 2017 (hereinafter referred as “the
rules”) for violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all its obligations,
responsibilities and functions to the allottees as per the agreement for sale

executed inter se parties.
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H&E% Complaint No. 7398 of 2022
& CURUGRAM and 7420 of 2022

The core issues emanating from them are similar in nature and the

complainant(s) in the above referred matters are allottees of the project, namely,
“The Palm Drive”, Situated in Sector- 66, Gurugram, Haryana, being developed
by the respondent/promoter i.e, M/s Emaar MGF Land Limited presently
Known as M/S Emaar India Limited. The terms and conditions of the allotment
letter, buyer's agreements, fulcrum of the issue involved in all these cases
pertains to failure on the part of the promoter to deliver timely possession of the
units in question thus seeking award-fpnd‘glayed possession charges and others.
The details of the complaints, unit nh‘.;;:'iﬁ%ﬁfagreemem, possession clause, due
date of possession, total sale cn_nsid'é';:atfﬁﬁ. total paid amount, and relief sought

are given in the table below: e

“Project Name and Location - | “The Palm Drive”, SEﬁEf- 66, Gurugram, Haryana.

Project area ' 31.62 acres
Nature of the project " | Group housing colony
DTCP license no. and other || =228 of 2007 dated, 27.09.2007. Valid/renewed up to
details ' 26.09.2019.
I, PE of 2008 dated 12,05.2008. Valid/renewed up to
11.05.2020.
150 of 2010 dated 24.06.2010. Valid/renewed up to
23.06.2020.
“Occupation certificate 01042015

Possession clause as per 14. POSSESSION
buyer’s agreement (a) Time of handing over the Possession
' Subject. to terms of this clause and subject to the
Apartment Allottee having complied with all the |
terms and conditions of this Agreement, and not
being in default under any of the provisions of this
Agreement and compliance with all provisions,
formalities, documentation etc., as prescribed by the
Company, the Company proposes to hand over the |
possession of the Apartment/Villa/Penthouse by
December 2010. The Apartment Allottee agrees and
understands that the Company shall be entitled to a
L_ | grace period of T i
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HARERA

Complaint No. 7398 of 2022

2 GURUGRAM and 7420 of 2022
. (Emphasis supplied)”.
(Page No. 21 of the complaint)
s, | Complaintno, | Unit Allotment | Due date of | Total sale ] Date of offer Cunve;ranc:—
No. Case title, no. Letter possession | consideration of possession Deed
Date of filing and And and and unit executed on
of complaint size handover
and reply BBA Total amount letter
status paid by the
complainant
in Rs. |
1. | CR/7398/2022 L- AL:- 31.03:2011 TC ooP 08.01.2016 |
1203, Ry =Tl
A —— on 128 25.10.2007 1,20,41,223/-| 07.04.2015
Mahajan & Mrs. | Floor, [Page no. 126 | [Page no. 11 1
Savita Mahajan in [Page 32.0f | [ AP: of the reply] of tha.i:
V/s tower/ wa}}l 3 \ complaint]
M/s Emaar | block- r | 1‘13“313231’ ;
MGF Land L 7 Possession
_ \F . lette
LH:“ES Area | ___-.-‘ﬂ;a"" {Asper d
presently ad- | i‘l‘éa 2008 mmt_'gf 18.05.2015
Known as M/§ G _ . ;
nensvs ‘accountdated | [page no. 107
Emaar India : g
Limited 212 period] | 134 of ¢
125 [ﬁg: no. 40 EPOBETEL ol complaint]
DOF: sq. ft \ of r!ply’ | reply)
21122022 | Gswper [N O (E ) VA
area). L The "l .
— ) :_ . " UHL
[Page " 11.07.2015
29.05.2023 44 of
the . F - B : [Page no. 103
compla | !i. E ﬁ 4 B¢ - of ﬂ“_“
int] - i‘ ' W A il rl' "l = complaint]
2. | CR/7420/2022 | L- AL:| [ 31.03.2011 TC: ooP 30.11.2015
1203A. 55 10:2007 ' 120,41,223/- 07042015
Mr. Anurag on
Vohra & Mrs. 12thA [Note:- [Page no, 126 |  [Page no.
Vishakha Vohra | Floor, | [Page 37 of December AP: of thereply] | 138-1950f
in I'E]'Jl}’] 2010 as the l'E]Jl}"I
L tower/ mentioned | 1,2041,224/-
M/sEmaar | block- in the Possession
MGF Land L BRA buyer’s (As per letter
"'"m":: Avea | 11052008 “f;e; ;":';t statementof | 18052015
preseRy ad- | [Page no.34 ¥$ | account dated | [page no. 91 of
Known as M/3 Brace | 77052023 at
measu of period] 4 al | the complaint]
ring complaint]
|
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2 GURUGRAM and 7420 of 2022

HARERA

Complaint No. 7398 of 2022

[ Emaar India 2125 page no. 134 UHL
Limited sq. ft of reply] 22.07.2015
(super
area). [Page no, 137
DOF: of the reply|
21122022 | (Pase
380f
RR: the
compla
05.06.2023 int]

ii.

v,

il

Relief sought by the complainant:-

Direct the respondent to pay the interest on the total amount paid by the complainants at the
prescribed rate of interest as per the Act -:rf 2016 from due date of possession till date of actual
physical possession

Direct the respondent company to pa:f iﬁ}ﬂ'u:e amount due to the complainants from the
respondent on account of the interest, ﬁiﬁtﬁ@ldetinﬂ laid in the Act, 2016.

Direct the respondent to provide the amerﬂtfqﬁ and golf driving range as per brochure and layout
plan provided at the time of booking. v

Direct the respondent cnmpamr ‘to set asidu Hwnm—s;-ﬂed indemnity bond get signed by the
respondent. e =

Note: In the table referred above ttlhin abbreviations have been used. Thujr are elaborated as follows:
Abbreviation  Full form ’

DOF Date of filing of complaint-

RR Reply received-by the respondent
TC Total consideration,

AP Amount paid by the allottee /s
BBA Builder Buyer's Aa'cmm

AL Allotment Letters

oop Offer of possession i

UHL Unit Handover Letter

The facts of all the complaints ﬁlﬂd by thegamplamant[s] Jallottee(s) are similar.

Out of the above-mentioned case, ﬁ%@m&& of lead case CR/7398/2022
titled as Mr. Sanjeev Mahajan & Mrs. Savita Mahajan V/s M/s Emaar MGF
Land Limited presently known as M/S Emaar India Limited are being taken

into consideration for determining the rights of the allottee(s).
Project and unit related details

The particulars of the project, the details of sale consideration, the amount paid

by the complainant, date of proposed handing over the possession, delay period,

if any, have been detailed in the following tabular form:

Page 4 of 25




HARERA
&b GURUGRAM

CR/7398/2022 titled as Mr. Sanjeev Mahajan & Mrs. Savita Mahajan V/s
M/s Emaar MGF Land limited presently known as M/S Emaar India Limited.

Complaint No. 7398 of 2022
and 7420 of 2022

' S. No. | Particulars Details 1]
1. Name of the project The Palm Drive, Sector 66, Gurugram,
: Haryana [

y Project area 31.62 acres
. DTCP license no. . 228 of 2007 dated 27.09.2007.
Valid/renewed up to 26.09.2019.
. 93 of 2008 dated 12.05.2008.
Valid/renewed up to 11.05.2020.
I 50 of 2010 dated 24.06.2010.
I+ valid/renewed up to 23.06.2020.
4. Unit no, O b“‘tﬂﬁfizlh floor, Tower-L
" |{{inadvertently mentioned as L-12034, 12th
| floor, in‘proceeding dated 01.10.2024)
"% _|(Page no. 44 of the complaint)
5 Provisional allotment letter | 25. 0.2007
dated 2Ny | [Page no. 32 of reply]
6 Date of execution of buyer's | 11.032008
agreement between Joriginal [page 40 of complaint]
allottee and the respondent
7 Agreement to sell_executed | 30.11.2011
between the original allottee [Page 106-110 reply]
and the complainantherein_ | =~ = -
8 Indemnity cum undertaking | 14.03.2012
of the transferor “.and ! [Page117-121 of reply]
transferee dated s B
9 Nomination lettet%jinﬁ?vﬁ of | 21.03.2012
complainants = &= [ = [Page 122 ofreply]
10 | Possession clause 14, POSSESSION
(a) Time of handing over the Possession
The company propose to handover the
possession of the
apartment/villa/penthouse by December
2010. The apartment’s allottee agrees and
understand that the company shall be
entitled for grace period of 90 days for
applying and obtaining necessary approvals
in respect of the group housing Complex.
. (Emphasis supplied)
11 Due date of possession March 2011
l_[Hute: 90 days grace period is included]
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B.
6.

Iﬂ[{g Complaint No. 7398 of 2022

A GURUGRAM and 7420 of 2022
12 Total consideration as per | Rs.1,20,41,223/-
statement of account dated
09.05.2023 at page 134 of
- reply al
13. Total amount paid by the | Rs.1,20,41,223/-
complainant as per statement
of account dated 09.05.2023
at page 134 of reply i)
14. Occupation certificate 01.04.2015
[annexure R8, page 123-125 of reply]
15. Offer of possession 07.04.2015
- [Page 126 of the reply)
16. | Indemnity cum undertaking: | 29.04.2015
" | {Page 131 of the reply)
17. | Possession letter dated 118052015
A iir-’zggp_'nu. 107 of the complaint]
18. | Unit handover letterdated .. [ 11.07.2015
5 " |(Page 103 of complaint)
19. | Conveyance deed - 108.01.2016
| (Pageid11 of the complaint)
Facts of the complaint

The complainants have made th_g-fulljnwing submissions in the complaint: -

L.

That in the year 2007tﬁer@sﬂunientqcbmpany issued an advertisement
announcing a group huﬁs"iﬁg. colony ﬁfdfe‘ct called "Premium Terraces At
Palm Drive” at Sector - 66, Gurugram was launched by Emaar MGF Land Ltd.
on the 45.48 acres of land, tinébf‘tﬁé-ifm!hﬁt no. DS-2007 /24799 of 2007
dated 27.09.2007, issued by DTCP, Haryana, Chandigarh and thereby
invited applications from prospective buyers for the purchase of unit in the
said project. Respondent confirmed that the projects had got building plan
approval from the authority.
That the complainants while searching for a flat/accommodation was lured
by such advertisements and calls from the brokers of the respondent for
buying a house in their project namely Palm Drive. The respondent
company told the complainants about the moonshine reputation of the
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HARERA Complaint No. 7398 of 2022

@ GURUGRAM and 7420 of 2022

1.

IV.

company and the representative of the respondent company made huge
presentations about the project mentioned above and also assured that they
have delivered several such projects in the national capital region. The
respondent handed over one brochure to the complainants which showed
the project like heaven and in every possible way tried to hold the
complainants and incited the complainants for payments.

That relying on various representations and assurances given by the
respondent company and on belief of such assurances, original allottee
namely L.G.E (India) Private lemd bnnked a unit in the project by paying
an amount of Rs.10,00,000/~ datedﬁs 10,2007, towards the booking of the
said unit bearing no. TPD-L-F12-1203 (12th floor, Tower/Block-L), situated
in Sector 66, having super area'measuring 2125 sq. ft. to the respondent
dated 25.10.2007 and the same was.acknowledged by the respondent.
That the respondent confirm the booking of the unit to the original allottee
providing the details of the project, confirming the booking of the unit dated
25.10.2007, allotting a.unit bearing no..PTT- TPD-L-F12-1203 (12th floor,
Tower/Block-1) measuri'ng: 2125 sq. ft.in the aforesaid project of the
developer for total sale consideration of Rs.1,13,45,858/- along with car
parking and other speéiﬁcaﬁﬁﬁs of the allotted unit and providing the time
frame. :

That a buyer's agreement was executed between the original allottee and
respondent on 11.03.2008. As per annexure of the buyer’s agreement the
sale price of the said apartment shall be Rs.1,13,45,858/-. That would
include the basic sale price, EDC, IDC, preferential location charges and
exclusive right to use the dedicated car parking. Further, the complainants
having dream of its own residential unitin NCR signed the agreement in the
hope that the unit will be delivered on or before by December, 2010. They
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& GURUGRAM and 7420 of 2022

VL

VIL

HA&ER_A Complaint No. 7398 of 2022

were also handed over one detailed payment plan which was construction
linked plan. It is unfortunate that the dream of owning a unit of the
complainants was shattered due to dishonest, unethical attitude of the
respondents. As per clause 14(a) of the buyer’s agreement the Respondent
had to deliver the possession of the unit by December, 2010.

That the original allottees subsequently transferred/endorsed the property
in favour of the complainants vide “agreement to sell dated 30.11.2011" for
an appropriate consideration, The balance amount for obtaining the
property which was still under cﬂnsﬁuﬁmn was paid by the complainants
according to the demands raise& bj* the respondent. The respondent
promoter, vide their nomination letter, recorded their consent to the
transfer by stating: “Accordingly, now the captioned property stands in the
name of the complainants.” That the agreement to sell is executed between
original allottees and complainants on 30.11.2011. As per the demands
raised by the respnndeﬁt._ based on the payment plan, the complainants to
buy the captioned uhit already paid .a total 'sum of Rs.1,22,81,438.00,
towards the said unit agai'nsi‘. total sale consideration of Rs.1,13,45,858/-.
That a nomination confirmation of the unit.is executed on 21.03.2012 in
favour of complainants. Théf—paymeﬁf--p]an was designed in such a way to
extract maximum payment from the buyers viz a viz or done/completed.
The complainants approached the respondent and asked about the status
of construction and also raised objections towards non-completion of the
project. Such arbitrary and illegal practices have been prevalent amongst
builders before the advent of RERA, wherein the payment/demands/etc.
have not been transparent and demands were being raised without
sufficient justifications and maximum payment was extracted just raising
structure leaving all amenities /finishing/facilities/common area /road and
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IX.

HARERA Complaint No. 7398 of 2022
2, GURUGRAM and 7420 of 2022

other things promised in the brochure, which counts to almost 50% of the

total project work.

That in terms of clause 14(a) of the said buyer’s agreement respondent was
under dutiful obligation to complete the construction and to offer the
possession on or before December, 2010. The complainants approached in
person to know the fate of the construction and offer of possession in terms
of the said buyer’s agreement, respondent misrepresented to complainants
that the construction will get mmpleted soon. Further, the respondent
despite having made multiple Ealgfeﬁraentannns to the complainants, the
respondent has chosen dehbarﬂ)fel')rﬁnﬂ contemptuously not to act and fulfil
the promises and have given acold shoulder tothe grievances raised by the
cheated allottees. The complainants” after, many requests and emails;
received the offer ﬂf"'ﬁéssessiun of the-allotted unit on 07.04.2015 along
with the respondent raised several illegal demands on account of the
following which are actually not payable as per the builder buyer
agreement. Further the a‘mﬁ of 'fhe-unit-Was-. increased from 2125 sq. ft. to
2202.09 sq. ft. without providing any justification for the same.

That the respondent has pl?yed a fraud upon the complainants and have
cheated them ﬁ‘audtﬂeﬁﬁy and dishonestly with a false promise to complete
the construction over the project. site within stipulated period. The
respondent had further malalfidely failed to implement the BBA executed
with the complainants. Hence, the complainants being aggrieved by the
offending misconduct, fraudulent activities, deficiency and failure in service
of the respondent is filing the present complaint.

That offering possession by the respondent on payment of charges which
the flat buyer is not contractually bound to pay, cannot be considered to be
a valid offer of possession. It would be noticed from the details provided
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XL

HARERA Complaint No. 7398 of 2022

above that those charges were never payable by the complainants as per
the agreement, by the complainants and hence the offer of possession. The
respondent is asking for 12 months of advance maintenance charges from
the complainants which is absolutely illegal and against the laws of the land.
The responsibility for upkeep and maintenance of these areas is collective.
The contributions made for the same are in the form of a stipulated fee to
manage expenses for the management and repair of any damage to the
same. This amount contributed for operational expenditure on the common
areas of the premises is called common areas maintenance. The common
area maintenance charges are caic;.tf‘ttéd on monthly basis, based on actual
charges and are then paid by the owners of the units to the maintenance
agency or to the association which manages the complex where the units
are situated. Hence these are paid monthly once the expenses have been
incurred and billed to the owner of the unit and therefore demand in gas a
deposit of annual common area maintenance charges along with the final
payment is unjustiﬂed::ahdfllle'g_al-‘-_am_lmther&fare needs to be withdrawn
immediately as the same i not payable by the complainants at all.

That the complainants sent various reminder to respondents stating and
raising various grievance with "*réﬁpﬁct.-tﬂ'di!layed possession charges, air
conditioners, grid power supply, car parking, solar panels, golf range, palm
drive condominium association and HVAT. Furthermore, stating that solar
panels has been installed in phase-1 of the project not in the tower of the
complainants, as per the agreed terms of the booking and name of the
project itself indicates that there will be golf range but till date respondents
have failed to provide the same. Thereafter, various reminder emails and
letters were sent to the respondents on the above mentioned issues but till

date respondent failed to provide any satisfactory response to the
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H;EER_A Complaint No. 7398 of 2022

complainants. The palm drive amenities are 24x7, power back up, 24x7
security, badminton court, basketball court, broadband connectivity, club
house, covered parking, creche, Gym, health facilities, intercom facility, kids
play area, lawn tennis court, maintenance staff, open parking, recreation
facilities, religious place, school, servant quarters, shopping arcade,
swimming pool, visitor parking.

That the respondent is guilty of deficiency in service within the purview of
provisions of the Act, 2016 and th& Rules 2017. The complainants has
suffered on account of dEﬁ(:lenqﬂLin §e’rﬁice by the respondents and as such
the respondent is fully liableto cqre% deficiency as per the provisions of
the Act, 2016 and the Rule-s, 2017. A__s per section 18 of the Act. 2016, the
promoter is liable tu.p_éy_delay'pns’s&ssidn charges to the allottees of a unit,
building or project fora delay or failure in handing over of such possession
as per the terms and agreement of the sale. That the complainants have not
filed any other complaint before any other forum against the erring
respondents and no other case.is pending in-any other court of law. Hence

the present complaint.

C. Relief sought by the complainants: -

7. The complainants have saufg'ht-fuilmifing relief(s):

k

11

1L

Direct the respondent to pay, the interest-on the total amount paid by the
complainants at the prescribed rate of interest as per the Act of 2016 from
due date of possession till date of actual physical possession.

Direct the respondent company to pay the balance amount due to the
complainants from the respondent on account of the interest, as per the
guidelines laid in the Act, 2016.

Direct the respondent to provide the amenities and golf driving range as per
brochure and layout plan provided at the time of booking.
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IV.

HARERA Complaint No. 7398 of 2022

Direct the respondent company to set aside the one-sided indemnity bond

get signed by the respondent.

On the date of hearing, the authority explained to the respondent /promoter

about the contraventions as alleged to have been committed in relation to

section 11(4) (a) of the Act to plead guilty or not to plead guilty.

Reply by the respondent

The respondent has contested the complaint on the following grounds:-

l.

1L

1L

That at the very outset, it is subrﬂqitted that the instant complaint is
untenable both in facts and in lmand isilable to be rejected on this ground
alone. The complainants are estnppedbythmr acts, conduct, acquiescence,
laches, omissions, etc. from ﬁlmg the present complaint. That the present
reply is without pre}udjce to the contentions of the respondent on
maintainability of the'present complaint which have been filed separately
vide application dated 03._05.3_023. The contents of the same are not
repeated herein to avoid repputlnn.

That the complainantsthave. gatnn locus standi or cause of action to file the
present complaint, The present ﬁamp_]aint is based on an erroneous
interpretation of the provisions of the Act as well as an incorrect
understanding of the terms and conditions of the buyer’s agreement dated
11.03.2008 as shallbe evident fron the submissions made in the following
paragraphs of the présent reply.

That the present complaint is not maintainable in law or on facts. The
present complaint raises several such issues which cannot be decided in
summary proceedings. The said issues require extensive evidence to beled
by both the parties and examination and cross-examination of witnesses
for proper adjudication. Therefore, the disputes raised in the present
complaint are beyond the purview of this Authority and can only be
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HA_R E_RA Complaint No. 7398 of 2022 J

® GURUGRAM and 7420 of 2022

adjudicated by the Adjudicating Officer/Civil Court. Therefore, the present
complaint deserves to be dismissed on this ground alone.

That the complainants have not come before this Authority with clean
hands and has suppressed vital and material facts from this Authority. The
correct facts are set out in the succeeding paras of the present reply. That
the complainants are vehemently and most humbly stated that bring out
the true and correct facts and circumstances is subject to the contention of
the respondent that the Authon_ity_. has no jurisdiction to deal with the
present matter and that the prgseﬁis complaint is not maintainable for
reasons stated in the preseubrﬁiﬁ.[.jf;lf

That the complainants are m:u: “pllottees” but are Investors who has
booked the apartment in question as a'speculative investment in order to
earn rental income/profit from jts resale, The apartment in question has
been booked by the emt_l_plai_bari’ts as a speculative investment and not for
the purpose of self-use astheir residence. Therefore, no equity lies in favor
of the complainants. "',

That the original allnttée:(M;,’s‘ IGE' India Limited) approached the
respondent and expressed;interestin booking of an apartment in the
residential group housing colony- developed by respondent known as
"Premier Terraces at Palm Drive” situated in' Sector 66, Urban Estate
Gurgaon, Haryana. Prior to the booking, the original allottee conducted
extensive and independent enquiries with regard to the project, only after
being fully satisfied on all aspects, that it took an independent and
informed decision, uninfluenced in any manner by the respondent, to book
the unit in question.

That thereafter the original allottee, vide an application form applied to the
respondent for provisional allotment of the unit. Pursuant thereto, unit
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HARERA Complaint No. 7398 of 2022
& GURUGRAM and 7420 of 2022

bearing no TPD L-F12-1203, located in Tower-L admeasuring 2125 sq. ft.

was allotted vide provisional allotment letter dated 25.10.2007. The
original allottee consciously and willfully opted for a construction linked
payment plan for remittance of sale consideration for the unit in question
and further represented to the respondent that it shall remit every
installment on time as per the payment schedule. The respondent had no
reason to suspect the bonafide of the original allottee and proceeded to
allot the unit in question in its favor. .

VIIl. Thereafter, a buyer’s agreement ﬂm 11.03.2008 was executed between
the original allottee and the. respunﬁent ft.is pertinent to mention that the
buyer’s agreement was cansguusly agtqyuluntarily executed between the
parties and the terr‘ﬁs and conditions of the same are binding on the
parties. As per clause'14(a) of the agreement, the due date of possession
was subject to the allnttees having complied with all the terms and
conditions of the agreement.

IX. That the remittance of aliﬂm‘:nuhts_d_ue and payable by the original allottee
under the agreement as pe'r-:thé-‘ sehedule of payment incorporated in the
agreement was of the assen;e It has also been provided therein that the
date for delivery of* pﬂssesﬁhﬁ‘ of the anit would stand extended in the
event of the occurrence of the facts/ reasons beyond the power and control
of the respondent.

X That the original allottee as well as the complainants had defaulted
/delayed in making the due payments, upon which, reminders were also
served to the original allottees as well as the complainants and had paid
delayed payment interest at multiple occasions. That the bonafide of the

respondent is also essential to be highlighted at this instance, who had
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XI.

XIL

H_AR_ERIB Complaint No. 7398 of 2022

served a number of request letters and demand notes to the complainants
to ensure that the payments are made in a timely fashion.

That further, the original allottee approached the respondent and
expressed its intention in lieu of transferring the rights, title, interest of the
said property to the complainants. That pursuant thereto, an agreement to
sell dated 30.11.2011 was executed between the original allottee and the
complainants for transferring rights, title, interest of the said unit. Thus,
unit was transferred to the complainants by the original allottee upon the
execution of the affidavit dated - 14.03.2012 and indemnity cum
undertaking dated 14.(}3.20}-E'T‘b;f'Eﬁiﬁ%ﬂze__transferor and the transferee.
The transfer was thereafter aﬁcéﬁted-'bgt the respondent vide nomination
letter dated 21.03.2012. Further, an endorsement was also made in the
name of the complainants attached with-the buyer's agreement.

That at this instance, the complainants being subsequent buyers, have no
right to seek delay pussés_sian charges. That at the time of nomination of
the complainants, the project was already delayed due to reasons beyond
the control of the respundéﬁiﬁat'-lﬁvingknnwledge of the existing delay,
due to circumstances beyond the control of the respondent, the application
of occupancy certificate having been made, the complainants willingly and
voluntarily entered into the agreement for sell and the transfer documents
thereof leading to their nomination. That such prior knowledge, willing
and self-initiated endorsement of the complainants, without any protest,
amounts to acceptance of the existing circumstances and the complainants
now cannot be allowed to reap benefits by extracting monies from the
respondent and forgoing their complete satisfaction against the unit.
Hence, the complaint is liable to be dismissed with costs against the
complainants.
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HAERE Complaint No. 7398 of 2022

Despite there being a number of defaulters in the project, the respondent
had to infuse funds into the project and have diligently developed the
project in question. That it must be noted by this Authority that despite the
default caused, the respondent applied for occupation certificate in respect
of the said unit on 28.06.2013 and the same was thereafter issued vide
memo bearing no. 7P-308/SD(BS)/2015/5253 dated 01.04.2015. It is
pertinent to note that once an application for grant of occupation
certificate is submitted for apprnf&lin the office of the concerned statutory
authority, respondent ceases to have any control over the same. The grant
of sanction of the uccupatmn certil"cate isthe prerogative of the concerned
statutory authority uver whit:ﬁ thev respondent cannot exercise any
influence. As far as the respondent is concerned, it has diligently and
sincerely pursued the matter with the concerned statutory authority for
obtaining of the occupation certificate, No fault or lapse can be attributed
to the respondent in the facts and circumstances of the case. Therefore, the
time period utilized b}' the statutory authority to grant occupation
certificate to the respundentisﬂaaﬁskarﬂy required to be excluded from
computation of the ‘time peried’ utilized for implementation and
development of the project.

That it is further submitted that on receiving the occupation certificate
from the competent authorities, the respondent issued an intimation of
possession dated 07.04.2015 duly intimating the complainants about the
receipt of the occupation certificate and procedure of handing over the
possession of the said unit. That the said intimation of possession was duly
acknowledged by the complainants. That thereafter, an indemnity cum
undertaking for possession dated 29.04.2015 of the said unit was executed
between the complainants and the respondent for use and occupation of
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HARERA Complaint No. 7398 of 2022

the said unit whereby the complainants have declared and acknowledged
that they have no ownership right, title or interest in any other part of the
project except in the unit area of the unit in question.

That thereafter, without any protest or demur, whatsoever, consequently,
the conveyance deed was executed on 08.01.2016. It was specifically and
expressly agreed that the liabilities and obligations of the respondent as
enumerated in the allotment letter or the buyer’s agreement stand
satisfied. They have intentionally: dlsl.forted the real and true facts in order
to generate an impression that the,s respundent has reneged from its
commitments. No cause of qcl:ipn_ has arisen or subsists in favor of the
complainants to ins_tiﬁttﬁ' :ﬁr ‘prosemte ;be instant complaint. The
complainants have preferred thﬁ-insmﬂf complaint on absolutely false and
extraneous grounds in order to needlessly victimize and harass the
respondent. That it is inns_t,;'hqmbiy submitted that the respondent has
raised objections with respi!act to the maintainability of the complaint 7
years after execution of the conveyance deed. That in accordance with the
facts and circumstances hétgé a'd?ayg; ‘the present claim is barred by
limitation. The Article 113 of Sehedule Iof the Limitation Actis applicable
and the present complaint was filed after 7 years of passing of conclusion
of contract, which cannot' be condoned under any circumstance
whatsoever.

That moreover, after the execution of the conveyance deed, the contractual
relationship between the parties stands fully satisfied and comes to an end.
That there remains no claim/grievance of the complainants with respect
to the agreement or any obligation of the parties thereunder. That after the
execution of the conveyance deed, the parties are estopped from making
any claims at this instance. That the present reply is without prejudice to
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the contentions of the respondent on maintainability of the present

complaint which have been filed separately vide application dated
03.05.2023. The contents of the same are not repeated herein to avoid
repetition.

XVIl. That moreover, without accepting the contents of the complaint in any
manner whatsoever. The respondent has given a credit of Rs.3,43,826/-
and Rs.179/- and without prejudice to the rights of the respondent,
delayed interest if any has to be eaiculated only on the amounts deposited
by the allottees ;'cnmplamantse tawa’i"‘dﬁ the basic principal amount of the
unit in question and not on any ammmtt:redlted by the respondent, or any
payment made by the allottees/complainants towards delayed payment
charges (DPC) or any raxes /statutory payments, etc.

XVIIL. That in light of the bona fide conduct of the respondent, no delay for the
complainants, the peaceful possession having been taken by the
complainants, non- e:dﬁtenc& of cause of actmn, claim being barred by
limitation and the frivolous-complaint fi filed by the complainants, this
complaint is bound be distnissed with costs in favor of the respondent.

XIX.  All other avermentsmade in the complaints were denied in toto.

10. Copies of all the relevant-d@cuménts’- have béen filed and placed on the record.
Their authenticity is not in dispute. Hence, the complaint can be decided on the
basis of these undisputed documents and submission made by the parties.

E. Jurisdiction of the authority

11. The authority observes that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given below.
El  Territorial jurisdiction

12. As per notification no. 1/92/2017-1TCPdated 14.12.2017 issued by Town and

Country Planning Department, the jurisdiction of Real Estate Regulatory
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Authority, Gurugram shall be entire Gurugram District for all purpose with

offices situated in Gurugram. In the present case, the project in question is
situated within the planning area of Gurugram District. Therefore, this
authority has complete territorial jurisdiction to deal with the present
complaint.

EIl  Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be

responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder: SR
Section 11 RGHNY
(4) The promoter shall-_ .~ 4 L

(a) be responsible for all o.!gﬁgdﬂaﬁ;ﬁesﬁﬂrfsfbiﬁﬁes and functions under
the provisions of this Act or the rules and regulations made thereunder or
to the allottees s per the agreement for sale,.or to the association of
allottees, as the case may be tili the conveyanceof all the apartments, plots
or buildings, as the case may be, to the allottees, or the common areas to
the association of allottees or the competent autherity, as the case may be;
Section 34-Functions of the Authority:

34(f) of the Act providésto ensure compliance of the obligations cast upon
the promoters, the allottees and the real estate agents under this Act and
the rules and regulations made thereunder.
So, in view of the provisions of the Act of 2016 quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance of
obligations by the promoter leaving aside compensation which is to be decided
by the adjudicating officer if pursued by the complainants ata later stage.

Objections raised by the respondent.

F.I  Objection regarding maintainability of complaint on account of
complainant being investor.

The respondent took a stand that the complainants are investors and not

consumers and therefore, they are not entitled to the protection of the Act and
thereby not entitled to file the complaint under section 31 of the Act. However,

it is pertinent to note that any aggrieved person can file a complaint against the
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promoter if he contravenes or violates any provisions of the Act or rules or

regulations made thereunder. Upon careful perusal of all the terms and
conditions of the allotment letter, it is revealed that the complainants are
buyer’s, and have paid a total price of Rs.1,20,41,223 /- to the promoter towards
purchase of a unit in its project. At this stage, it is important to stress upon the
definition of term allottee under the Act, the same is reproduced below for
ready reference:

“2(d) “allottee” in relation to a realestate project means the person to whom ¢
plot, apartment or building, as the case may be, has been allotted, sold (whether
as freehold or leasehold) or otherwise transferred by the promoter, and includes

the person who subsequently acquires the said allotment through sale, transfer
or otherwise but does not include a person td whom such plot, apartment or

building, as the case may,be{s given.on rent;"

In view of the above-mentioned definition of "allottee” as well as all the terms

and conditions of the buyer's agreement executed between promoter and
complainant, it is crystal clear that the complainant are allottee(s) as the subject
unit was allotted to them. by the promoter. The cencept of investor is not
defined or referred to in theAct, As per the definition given under section 2 of
the Act, there will be “prometer” and “slottee” and there cannot be a party
having a status of "investor". Thiis “the-conitention of the promoter that the
allottee being investor are not @nﬂilqd tosprotection of this Act also stands
rejected. |

Findings on the relief sought by the complainants.

G.1 Direct the respondent to pay the interest on the total amount paid by the
complainants at the prescribed rate of interestas per the Act 0f 2016 from
due date of possession till date of actual physical possession.

G.Il Direct the respondent company to pay the balance amount due to the
complainants from the respondent on account of the interest, as per the
guidelines laid in the Act, 2016.

G.IIl Direct the respondent to provide the amenities and golf driving range as
per brochure and layout plan provided at the time of booking,.

G.IV Direct the respondent company to set aside the one-sided indemnity bond
get signed by the respondent.
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On the above-mentioned reliefs sought by the complainant, are being taken

together as the findings in one relief will definitely affect the result of the other
relief and the same being interconnected.

The original allottee i.e, M/s LG.E. (India) Limited was allotted a unit bearing
no. L-1203, 12t floor, admeasuring 2125 sq. ft, in project of the respondent
named “The Palm Drive" at Sector-66, Gurugram vide provisional allotment
letter dated 25.10.2007 and an apartment buyer’s agreement was also executed
between the original allottee and the :&spondent regarding the said allotment
on 11.03.2008. Thereafter, the ungiua’la‘ﬂ’attae i.e, M/s LG.E. (India) Limited
sold it's unit to the first subsequent allutteja i:e;,complainants (Sanjeev Mahajan
and Savita Mahajan) vide agfﬁemgntt’nseildated 30.11.2011 and the same was
endorsed by the requﬁﬂé‘ﬁt}prﬁfﬁﬁer: ‘dtﬁrnugh nomination letter dated
21.03.2012. Hence, in such-an eventuality-and.in the interest of natural justice,
delay possession charges ¢an only be granted to the complainant from the date
of nomination dated 21.032012 i.e, date on which the complainant stepped
into the shoes of the original allottee,

In the present complaint, the caﬁpléinaht intends to continue with the project
and is seeking delay possession charges as provided under the proviso to
section 18(1) of the Act of Zlﬁl-'ﬁ. T éf;ﬁﬁy&fiagrﬂment was executed between
the original allottee and the respondent on 11.03.2008 and as per clause 14(a)
of the agreement the respondent was directed to handover the possession of
the unit by December 2010 and a grace period of 90 months for applying and
obtaining the occupation certificate in respect of the complex. The said grace
period is allowed in terms of order dated 08.05.2023 passed by the Hon’ ble
Appellate Tribunal in Appeal No. 433 of 2022 tilted as Emaar MGF Lamd
Limited Vs Babia Tiwari and Yogesh Tiwari wherein it has been held that if
the allottee wishes to continue with the project, he accepts the term of the
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agreement regarding grace period of three months for applying and obtaining

the occupation certificate. The relevant portion of the order dated 08.05.2023,
is reproduced as under:-.

“As per aforesaid clause of the agreement, possession of the unit was to be
delivered within 24 months from the date of execution of the agreement i.e. by
07.03.2014. As per the above said clause 11 (a) of the agreement, a grace period
of 3 months for obtaining Occupation Certificate etc. has been provided. The
perusal of the Occupation Certificate dated 11.11.2020 placed at page no. 317 of
the paper book reveals that the appellant-promoter has applied for grant of
Occupation Certificate on 21.07.2020 which was ultimately granted on
11.11.2020. It is also well known.that.it takes time to apply and obtain
Occupation Certificate from the mﬁ&g}*ﬁﬁﬁu@ﬂmrﬂy As per section 18 of the Act,

if the project of the promoter is d&Ig?}ﬂ'md if the allottee wishes to withdraw
then he has the option to withdraw from the project and seek refund of the
amount or if the allottee doesnot intend tawi thdraw from the project and wishes

to continue with the project the allottee is to be paid interest by the promoter

for each manth of the delay. In ﬂlﬂ'-ﬂgfﬂiﬂ# meafhme wishes to continue with
the project, he accepts theterm of theagreement regarding grace period of three
maonths for app{wng;hhnﬂ'abmr‘ning the occupation certificate. So, in view of the

above said circumstances, the appellant-promoter is entitled to avail the
grace period so provided in the agreement for applying and obtaining the
Occupation Certificate. Thus, with inclusion of grace period of 3 months as per
the provisions in clause-11 (a ' of the agreement, the-tatal completion period
becomes 27 months. Thus) the due date of delivery of possession comes out to
07.06.2014." : :

20. Therefore, in view of the above judgement and considering the provisions of
the Act, the authority is of the view that, the promoter is entitled to avail the
grace period so provided fn the agreement for applying and obtaining the
occupation certificate. Therefore; the due date of handing over of possession
comes out to be 31.03.2011 including grace period of 90 days.

21. During proceeding dated 01.10.2024, in complaint bearing no. 7398 of 2022,
the unit bearing no. inadvertently mentioned as L-1203A, 12t floor, in Tower-
L, instead of L-1203, 12% floor, in tower-L, the same is corrected accordingly.

22. In the present complaint, the occupation certificate was received from the
competent authority on 01.04.2015 and possession of the unit was offered to

the complainant herein vide offer of possession letter dated 07.04.2015.
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Further, the possession of the unit was handed over to the complainants herein

vide unit handover letter dated 11.07.2015. Also, the conveyance deed bearing
vasika no. 25002 dated 08.01.2016 was also executed by it in favour of the
complainants in respect of the said unit. The complainant has filed the present
complaint after a long delay on 21.12.2022.

The respondent has filed an application dated 08.05.2023, with regard to
dismissal of complaint that the complaint is barred by limitation as the
complaint has filed by the cumplainants lapsed of 7 years from the date of
execution of conveyance deed. Thuugh bﬂﬂlﬂle parties through their respective
counsel advanced submissions. vﬂfh regﬁrd to the maintainability of the
compliant on the ground of the llm-ital:iun but in view of settled proposition of
law, the case of complainant cannot be thrown away being barred by limitation.
As discussed earlier, after me unit was allotted to the original complainant on
25.10.2007, a buyer's agreement in this regard was executed on 11.03.2008.
Though the possession of the unit was to be offered on or before 31.03.2011
after completion of the pruiéét-ﬁht.ﬂle.sgma’was offered only on 07.04.2015
after receipt of occupation certificate 61/01.04:2015 and ultimately leading to
execution of conveyancedeed of the same on 08:01.2016. So, limitation if any,
for a cause of action would accruetothe G:bmp!'ainant w.e.f. 07.04.2015 and not
from 08.01.2016. Therefore, the limitation period of three years was expi red on
07.04.2018 and accordingly, the period between 15.03.2020 till 28.02.2022 as
excluded by the Hon'ble Supreme Court in its order dated 10.01.2022 in MANO.
21 of 2022 of Suo Moto Writ Petition Civil No. 3 of 2020 shall not be excluded
while calculating the period of limitation as the limitation expired prior to the
beginning of the said period. The present complaint seeking delay possession
charges and other reliefs was filed on 21.12.2022 i.e., beyond three years w.e.f.
07.04.2015.
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As noted above, the possession of the subject unit was offered to the

complainant on 07.04.2015 after obtaining occupation certificate on
01.04.2015. Thereafter, the conveyance deed of the unit was executed between
the parties on 08.01.2016 and the present complaint was filed on 21.12.2022.
There has been complete inaction on the part of the complainants for a period
of more than 7 years and 8 months from the offer of possession till the present
complaint was filed in December 2022. The complainants remained dormant of
his rights for more than 7.8 years and they didn't approach any forum to avail
his rights. There has been such a lnrug uneatplﬂmed delay in pursuing the matter,
No doubt, one of the purposes hehind the enactment of the Act was to protect
the interest of consumers. However, ﬂais mnnnt be stretched to an extent that
basic principles of jurisprudence are to 'be ignored and are given a g0 by
especially when the complainant/allottees have already availed aforesaid
benefits before execution of conveyance deed.

One such principle is thatdelay and latches are sufficient to defeat the apparent
rights of a person. In fact, 'it':i;.isnuf*that there is any period of limitation for the
authority to exercise their pnwerl's under the section 37 read with section 35 of
the Act nor it is that therercan neyer be a case where the authority cannot
interfere in a manner after a phsﬁgﬁ-ﬁia&ﬂain fength of time but it would be
4 sound and wise exercise of discretion for the authority to refuse to exercise
their extraordinary powers of natural justice provided under section 38(2) of
the Act in case of persons who do not approach expeditiously for the relief and
who stand by and allow things to happen and then approach the court to put
forward stale claims. Even equality has to be claimed at the right juncture and
not on expiry of reasonable time.

Further, as observed in the landmark case i.e. B.L. Sreedhar and Ors. V. KM.
Munireddy and Ors. [AIR 2003 SC 578] the Hon'ble Supreme Court held that
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"Law assists those who are vigilant and not those who sleep over their rights.”

Law will not assist those who are careless of their rights. In order to claim one's
right, one must be watchful of his rights. Only those persons, who are watchful
and careful of using their rights, are entitled to the benefit of law.

In the light of the above stated facts and applying aforesaid principles, the
authority is of the view that the present complaint is not maintainable after
such a long period of time as the law is not meant for those who are dormant
over their rights. The procedure of law cannot be allowed to be misused by the
litigants even in cases where allntteeshﬂe mralled certain benefits prior to the
execution of conveyance deed. Itis a prﬁtcir.rle of natural justice that nobody's
right should be prejudiced for the sake of other'sright, when a person remained
dormant for such an unreasonable period of time without any just cause. In light
of the above, the complaint i§ not maintainable and the same is declined.

This decision shall mutatis mutandis apply to ¢ases mentioned in para 3 of this
order wherein the details of paid up amount along with offer of possession, unit
handover letter, possession letter and execution of conveyance deed is
mentioned in each of the complbiiiti |

Complaint as well as applications, ifany, stands disposed off accordingly.

Files be consigned to registry.

Vi ’{\/\/U\/

(Vijay Kumar Goyal) (Arun Kumar)
Member Chairman

Haryana Real Estate Regulatory Authority, Gurugram
Dated: 01.10.2024
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