HARERA

GURUGR A Complaint No. 900 of 2024
BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM
Complaint no. : 900 0f 2024
Complaint filedon : 06.03.2024
Date of order : 13.09.2024

1. Mr. Vishal Bhatia

2. Ms. Aarti Bhatia

Both R/o: - House no. A- 186, Near Mother Diary, Vikas Complainants
Puri, Delhi- 110018

1. M/s Bright Buildtech Pvt. Ltd. % : :
Registered Office at: - Aciﬁ%&s YA

01B, Greater Noida Express Wayj Se
Uttar Pradesh - 201303%@"3% &

- 201303 ﬁ%@ A %
3. M/s Orris Infrastru %ﬁr%& th;‘d. it ; e /{5
Registered Offlce ‘at i ]é 102/9; haser ¢
Gurugram, Haryana 1’@29@% g% - '/i%f}

4. M/s Ace Mega Structures;PVt“Iitd W%@w@ﬁ

Registered Office at: - §%E40®r fBlo fcmgq»@l‘B Greater
Noida Expressway, Sector - 126% “Noldfg, I,“I%’gtma{ Pradesh

- 201303 e A ?j@ﬁ b f}é%& Respondents
Shri Vi "”"UPU@E AM
Shri Vijay Kumar Goyal s W;%% W Member
APPEARANCE: ‘
Ms. Nandita Abrol and Laksh Tuli (Advocates) Complainants
Sh. Deeptanshu Jain for R1, R2 and R4(Advocate)
Ms. Charu Rustagi for R3(Advocate) Respondents

ORDER

1. The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
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short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia preécribed that the promoter
shall be responsible for all pbligations, responsibilities and functions as
provided under the provision of the Act or the Rules and regulations made
there under or to the allottees as per the agreement for sale executed inter
se.

A. Unitand project related details

2. The partlculars of unit details, “‘1

S.no_. Particulars

1. | Name of the pm]ecs;/ SWidac 1e%@@Re51dences Sector-89,
£ sGurugram, Harya r’1\a
2. | Nature of proﬁct @" Plg,tted\colon“} | =]
3. | Projectarea | Uz d 7 i rah.506 dcres) ﬁ 1“@
4. | RERA ré? '7',:s'f“te‘°f;:erdn/mot Reglsf:ered nge I;eglstratlon no.-34 of
registered e% %% ’ﬁ ? 2@)20£1Datéd£0g§i® 2020

5. | DTPC License fo.e® %l | 5910 BO1BAMAII 5 0f 2019
6. |Allotment letter‘*‘%ﬁ%%ﬂ 16@0;&201@’ >
‘%a,ff e aé\s,}soﬁfi aseitio. 39 of complaint)
7. | Unitno. B 48-SE G Second Floor
q 4 | \As‘?@n‘?p agemo. 3'9 of complaint)
hon 5 &SNS
8. | Unitarea adrrjiagﬁgﬁngﬁ i?J m,gqu@fjg Supe area]
( son page no 39 of complaint)
9. |Date of apartm"en”f b“ﬁ;?é || N6t executed, % T
agreement LIS IIGA w R/ ’“f

10. | Possession clause Not available

11. | Due date of possession 16.01.2018

[3 years from the date of allotment -
Calculated in view of judgement of
Supreme Court of India in Fortune
Infrastructure and Ors. vs. Trevor
D'Lima and Ors. (12.03.2018 - SC);
MANU/SC/0253/2018]]

12. | Total sale consideration | Rs.91,10,740/-

(As on page no. 40 of complaint)

TR
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Complaint No. 900 of 2024

13, [Amount paid by the | Rs.24,31,385/-
» | complainant .| (As admitted by the respondent)
14, Occupatlon certlflcate _ Not obtained

15. | Offer of possession | Notoffered

B. Facts of the complaint

i.

ii.

iii.

iv.

That the respondent no.1 is a company which is duly incorporated under
the provisions of the Companies Act, 1956 and respondent no.2 is the
leading company and promoter and was marketing the project to be
developed by respondent no. 1

That the respondent no.3 is a company.whlch is duly 1ncorporated under

the provisions of the Companles‘*” I5E
and will be developing the ma]o o

"yWhICh is duly incorporated under

RN
’Act ‘19156%& has taken over the

That the respondent no; 4613’3% %m |

£y

the provisions of /ﬁ;ch j@gmp%?
o T

6115“?1’“@‘7)’]¥ect and 5| all&sbe cc;x ; pletlng the same within

E

kg

management of th

NEE

stipulated time. %% ;

]
§ I
That in the initial m?athﬂf ,, r;;,,espondent companies by
means of their agentsta é%:p;\% chedthe ice f%ﬁént(s) and their friends
4@5‘ 5 ,;«‘,.- 32 t (’y’
through a telephonic call gs{if@mp;lzﬁnaﬁg were already looking for the

R o e

properties in the Delhl'\«N CR: \Igegl,@n kar}édatotll d<the complainant(s) about the
L e A

{64

new project to beizcairrledwgﬁmit W!yLresggndent%no 1 at sector 89/90

[}

Gurugram, Haryanafby’*UUn wOf Woo%\;@v@ﬂemdenmes (Hereinafter
referred as prOJect")

That the respondent no.2 also showed certain layout plans of the project
and asked the complainant(s) and their friends to choose the unit for them
so that the total consideration amount can be calculated. That the
complainant(s) asked for suggestions from the respondents who in turn
offered them for booking the unit having an area of 183 sq. yds. in the
project, for a total agreed consideration of Rs.91,10,740/- for' the

complainant(s).
Page 3 of 17



vi.

vil.

viii,

GURUGRAM Complaint No. 900 of 2024

That further, an application form to this effect was submitted by the
complainants to the said respondent companies dated 26.10.2013. That
the said application form did not bear any specific unit number rather it
only mentions/ specified the admeasures of the unit along with above-
mentioned total sale consideration amount.

That respondent no.1, 2 and 3 co-jointly issued a etter for offer of
provisional allotment vide a letter date 02.04.201; along with the

acknowledgement receipts of the previous payment.

That on the date agreed for the‘ e

delivery of possession bu ;non "‘”f"ed to provide any satisfactory
ﬁ"g LI 0%,
de I)Weryu@f the flat. The complainants

@Vﬁ‘iyf%

thereafter kept runmnéﬁifrom pl 'lagte) POSt asklr?ggfor the delivery of their

41)«» g

answer about the comple’ao ‘?4;

=N

home but could n@t%‘s cceed as thye‘@?constrl}ctlon of the project was
nowhere near comple{cmﬁp angi still h I

.;,l ot}) en c‘f);"i?mpleted.

Z s

e (1L e
Relief sought by the" cemp*laln%mts 4 ﬁ{é{&@ g
% @3&% S e *\?ﬁ"" &
The complainants have s@ughgthegieﬁlef@a%nentloned below:
a. Direct the res_pondents Kt Sl th}ewentlre amount paid by the
complainants aloﬁg Wlth 1nterm D f"%hﬁ

.....

AYMaY £

On the date of hea%nig "'the' Aut}“f"orlty_ explalned to the respondents

/promoter about thf:;rllitrséigr !'iloqngg’gﬁal Ieg ed%tgc\:e‘\hagve been committed in
relation to section 11(4) (a) of the Act.

Reply by the respondents.

The respondents have contested the comp‘laint on the following grounds:
That the respondent no’s. 1, 2 & 4 are the companies engaged in the
business of construction and development of real estate projects. The
present complaint is also not maintainable because it has sought reliefs

which ordinarily cannot be sought in the proceedings of this nature, where
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the only grievance of the allottee is delay in the handing over of the
possession. That project in question has been delayed on account of
various unenforceable circumstances, w;hich were beyond the control of
the answering respondents, however t}%ue project development took its
pace when the situation normalized afteli‘ Covid-19. .

The respondent no.1 (Bright Buildtech Pvt. Ltd.) is developing the project
namely ‘Woodview Residences’ (now known as “ACE Palm Floors”) on its

share in the project land measuring 101.081 acres situated at revenue

fes Pvt. Ltd. (formerly known as

q;({

& is

‘f':ab ey
inited’ )ﬁhas in past acted as one of the

ﬂf‘i .

vl and"has initially marketed the

£ (s, X ’

project which is belnggd'eva loped SEthe Tespondent no.1. It is pertinent to
fw EECRE TG LA

mention that there gs«“nc%)f’prm 1.0f corit] tV\feé’:? the respondent no.2
B &3 %

and the complama%t%:ltgls Sl ‘bm){ltte%

A | i%:he%y cca%nt i

gﬂ*

have any responsibility gv@ ]
completion and dehvery%ﬁ;

the name of the respondentmmmovzrsh

parties. The respondent«no %1@“””3 V ?gsfg'ﬂ“c”‘é w”’g}a %tructures Private Limited
dit 58 Hgh »éi"ﬁ?}é\;elepment Manager’ for

(“Ace”) has beeni: a;%pelnfe
development, cons&CUogﬁ;%@@g%%ﬁg?még of the project vide
‘Development Management Agreement’ dated 23.05.2019 for
construction, sales and competition of the project with the objective of
ensuring expeditious . development of the project and to provide
professionally proficient customer-care interaction. Respondent no.1 had
informed complainant about the same. It is pertinent to mention that

there is no privity of contract between the respondent no.4 and the
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iii.

iv.

Coﬁlblaint No. éOO of 2624 ‘

complainant, therefore the complaint is liable to be dismissed qua the
respondent no.4. |

The complainants on his own free will and volition had approached the
respondent for allotment of ‘unit’ in said project and initially submitted
application form for booking the dwelling unit in the said project. Upon
submission of the application form for allotment of the unit, the
respondent vide letter of allotment dated 16.01.2015 has allotted to the
complainants flat no. B-48-SF, second floor (‘unit’). The allotment letter

also contained the details of thé ;%gmﬂ?_

unit allotted to the complaint ié v e

plan and the partlculars of the

3

,' *’cemplalnants have till date paid

an amount of Rs.24 31“«3\ /‘hd eLRS ii‘l%a‘;r{&] r portion of the amount
“ Z e R e, S
is due and payableg npldi ‘a‘nts,%%ﬁéi}} they have defaulted in
Wewed wad | Y gry
payment despite reques m, g %s«gndégngﬁpg.l. It is a matter of
=g G il =1
record, that a drat b ‘Tléfl%dér b ii“ agf ey as sent to the complainant,

3
A

W2 4

‘<

O

=
R

however they intenidhall 0s e the same. That the
B, “%lg 81»!1
CCAsIC d the complainants to

respondent no.1 on mu%l:;cla

’—l
@’
% les

‘%?ﬁz
iy
*@'
*&

17 % ¢
execute the agreement, h%‘ eﬁe'r they=chéSe not to sign the agreement.
Therefore, the pré&Sefit ¢gmpl ;J, F;é ’5\3 intainable before this
fﬁ Y _,_}bj;h s : f’mw
Authority, as the - eom-pl 1t & g’rﬁn@tﬁeanorce 5ny right against the
answering res ondent-uw1t texecutln n ‘?reement
g p Ww w lnws‘sf K g

That the respondent no.1 has bonafide reasons to state that project of the
has been reasonably delayed. It is pertinent to mention here that the
reasons for delay in project are stoppage of construction activities in NCR

region by the orders of Court, non-availability of construction material

“and labour, implementation of nationwide ‘lockdown’ to contain the

spread of ‘Covid-19’, etc. Moreover, all these situations and adverse
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conditions is ‘force majeure’ circumstance which is beyond the control of

the respondents.

Furthermore, itis pertinent to state that the said project of the respondent

no.1 is reasonably delayed because of ‘force majeure’ situation which is
beyond the control of the respondents. However, despite all odds, still, the
respondent along with the development manager ‘Ace’ is making all
efforts to complete the construction work at project site at full pace and is

expecting to handover the possession Very soon.

Other than the above reasons ’gh | ‘re%%l% handing over the possession of

en; caused due to various reasons

o

it

Shortage of Iabour @@ ﬁ,ﬁ‘%

Rising manpower anﬁg%‘%naﬁe zgl ctc%sts%,g |

Approvals and procec{u””alxdzfﬁc }tles; _,

It is reiterated that th\é’wch;efﬁ;’jciéu i&%&ﬁi@w s1te{&§§s shever stopped and hence,
there is no basis of sue}%‘ﬁﬁg m%m %zﬁw fde in the complaint. It is

ty has stopped at the

‘;m"

ai"beve’?sardwr fmforce -majeure’ which

Wb SEERE R R A B A
are beyond the control fth res I g

project site, it is duefm

e the demands of the .

{:
it
g
%
ei‘@
m.a

complainants shall not be entertalned.

The respondent no.3 has also filed reply and has mentioned that other
three respondents are the promoters in question who has issued the
various documents on record such as allotment letter, demand letter
payment slip etc. due to which the complainants falls in the category of the
being an allottee to the respondent no.1,2 and 4 and thus the present case

does not involve respondent no.3 anywhere.
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10.

11.
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The complainants are neither the customer of the answering respondent
nor the complainant has made any payment to the respondent. Nor any
communication, agreement has been exchanged between the complainant
and respondent no. 3 which could imply that the said respondent holds
any liability or accountability towards the complainants.

That any claim so raised by the complainants against the respondent no.
3‘ is liable to be dismissed as the complainants were the customer of the

respondent no. 1,2 and 4.

All the averments made in the ¢ owrr\i': ga

Jurisdiction of the a{%ho’iy ltym “3%‘35 ’ia vﬁ % 3%%‘3%
The Authority observe(g'that it.has; ter%rltorlalﬁ agy@Well as subject matter
| .

Tk
jurisdiction to ad]L%,drlkc‘a\t%e thge preéggmg'coﬁ‘?
B 1 )

e,i ({% t%y“'-; *i g 4§
E.L Territorial ]lll‘lSdlCthl‘l & @ﬁﬁw I

As per notification no. 1/9 2?&2%7 ﬁ*@zTC‘P«"'}d%ted 14.12.2017 issued by Town

and Country Planmn’? gr Départhy ‘*ent‘ff"*’th"’é ]LII‘ISGthIOI’l of Real Estate

AN s ol

Regulatory Authorlty, @urugram«shall@: € “éz?'ntlre’ Gli‘ﬁrugram District for all

purpose with offices 51tuategdﬁsqf§1 [ﬁGuFugra'frl%Ir‘f‘tH%%pfrésent case, the project

PAVI AR WA B
in question is SItuated within the plannlng area of Gurugram District,
therefore this authority has complete territorial jurisdiction to deal with
the present complaint. |
E.IL Subject matter jurisdictioﬁ

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:
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12.

13.

Section 11
(4) The promoter shall-

(a) be responsible for all obligations, responsibilities and functions
under the provisions of this Act or the rules and regulations made
thereunder or to the allottees as per the agreement for sale, or to the
association of allottees, as the case may be, till the conveyance of all the
apartments, plots or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;

So, in view of the provisions of the Act quoted above, the Authority has
complete jurisdiction to decide the complaint regarding non-compliance

of obligations by the promoter leaw;p-g a51de compensation which is to be

later stage. i

ll‘ma@ter";"&m view of the judgement

passed by the Homble Apex C%y{t in Iy fch Promoters and

éf i,

Developers Private lmlted VS .S'tate o, %?U %?&f&

"t‘v
W:}m

E‘ N |
reiterated in case ‘o gﬂ%‘/g Sana Réa féor;_é' Pg iy ge Limited & other Vs
A g e
Union of India & oth% slq SLP g,%(ClVll)“ N@ :;:5905 of 2020 decided on

12.05.2022wherein it has been dgd@wn as’under
%swmﬂ“gﬁ‘

“86. From the;scheme ﬁgf thq a?ﬁdetazled reference has been
made and taléfis (;gnotlekg“of 7 e {/zcatloﬁ delineated with the
regulatory authorztﬂanduad]udzcatmg }oﬁ‘icenuwhat finally culls out is
that although.the Ac; lndzcateg;,wthe distinct expressions like ‘refund,

4 E} A 3 0
‘interest’, penalty an 19, @mpe %&atlon? xod %onjgén$ﬁ§adlng of Sections 18
and 19 clearly mamfests tﬁ‘at“when it Combs t0 refund of the amount, and
interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question of
- seeking the relief of adjudging compensation and interest thereon under
Sections 12, 14, 18 and 19, the adjudicdting officer exclusively has the
power to determine, keeping in view the collective reading of Section 71
read with Section 72 of the Act. if the adjudication under Sections 12, 14,
18 and 19 other than compensation as envisaged, if extended to the
adjudicating officer as prayed that, in our view, may intend to expand the
ambit and scope of the powers and functions of the adjudicating officer

under Section 71 and that would be against the mandate of the Act 2016.”
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14. Hence, in view of the authoritative pronouncement of the Hon’ble

Supreme Court in the cases mentioned above, the Authority has the
jurisdiction to entertain a complaint seeking refund of the amount and

interest on the refund amount.

F.Findings on the objections raised by the respondents:

15.

16.

F.I Objection regarding delay in completion of construction of project due
to force majeure conditions.
The respondents raised the contention that the construction of the project

was delayed due to force ma]eured,‘
Hon’ble NGT prohlbltlng cons H0] '

’ leas advanced in this regard are

onditions such as the orders of the

«rai\nd around Delhi and the Covid-

devoid of merit ’ﬁ’;ﬁ&ﬁb Lol o,
Asnob Sibetins ‘*é"“’“ff"'d date of hand
S no buyer’s a reement as e ,’fs»e ue date of handing over
yersag SENE 2% °
i =3

of possession is calcullated as’ﬁ)eriFortune Inﬁgastructure and Ors. Vs.

o B
Trevor D'Lima andf (12 OB?OIK SC) MA % % b L /0253 /2018 ,that

% §
i & 9
is three years from t‘(g%% di % gf allotinent tg bgétaukeh as a reasonable time
‘ i
i 4 i

i A~ l@ﬁg
dateiand there«fOIE -_,"f ’ﬁ?“ef date comes out to be
‘m@,\% L %&4‘&‘ ﬁ’

16.01.2018. The events’“’*‘ Lk s%and“%arlous%rders by NGT in view of
q“‘*’%f & M&‘e‘w

weather condition of Delhl R%f“eglon Were for a shorter duration of time

ala’

CRRA
P

e

e
&-MM

while calculating due

ﬁf*

and were not contlrnu? séas" lgene is ga delay ofi‘more than three years
’g%- d «ﬁ i i&i‘h&m&d 'ﬂ.ﬁ. """

and even some hap)penmg aftelrg due-date.0 ‘ﬁandlng over of possession.

ol 1E) I

There is nothing ohwrécord that thefrgespondenfg& have even made an
application for grant of occupation certificate. Though some allottees may
not be regular in paying the amount due but whether the interest of all the
stakeholders concerned with the said project cannot be put on hold due to
fault of some of the allottees. Thus, the promoter-respondents cannot be
granted any leniency for aforesaid reasons. It is well settled principle that

a person cannot take benefit of his own wrongs.
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17. Asfar as delay in construction due to outbreak of Covid-19 is concerned,

18.

19.

Hon'ble Delhi High Court in case titled as M/s Halliburton Offshore
Services Inc. V/S Vedanta Ltd. & Anr. bearing no. 0.M. P (I) (Comm.) no.
88/2020 and L.As 3696-3697/2020 dated 29.05.2020 has observed that:

69. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for non-performance of a contract for which the deadlines were
much before the outbreak itself, "m
%@%ﬂ‘ﬁ

mplete’the construction of the project
& " f H 4

and the possession of the ,1c¢1
5

16.01.2018 and the resp@fﬁent;s;* 1end

2 AN ‘if
came into effect oné gB%@%W nea« tfi?e

elu?g date of handing over of

%%

possession was much;i‘p;réjor to tﬁ; ; ;;1% g%%c#;utb% - %%of Covid-19 pandemic.
(Dﬁij:}fils ofﬁt § bré:

§

n-

e

Therefore, the Aut

S

ﬁsﬁqm

uthbreak of a pandemic cannot

;
R
be used as an excuseﬁfplg no ce .g,é{f@a dontract for which the

ﬁ%

deadlines were muc}%}bef@re ;" Ithbreak
%@%& 2 qa,é wﬁ g}?i‘,{f

the said time period is notﬂzexcl?’d

over possession.

B

ns

Th d 53 (Ormi kle ; {*“tr}"(g“"“"‘ “Lr%;vtﬂ {Dt 41 vid di
e respondent no3(PruisyInfrasty m‘fuag BVt ) vide proceedings

Gz

dated 13.09.2024, c@@ntent«zic%““’cl}1 mtils%notﬂ%o ; cefr,&\rmlqd with the relief in the
e (ree— g s y
present complaint a;?;tgﬁls nv‘gt‘“aﬁpalji?gfg‘@”j{chegi aid buyer’s agreement.

However, as per record available the respondent no.3 was granted licence
by the Director, Town and Country Planning, Haryana vide licence no. 59
of 2013 to develop and coﬁstruct the plotted colony in a parcel of land
admeasuring 101.081 acres in Sector 89-90, Gurugram. Later respondent
no.3 vide agreement dated 18.05.2013 transferred development rights of
50% in the subjectland to respondent no.1(Bright Buildtech Pvt. Ltd.) and

made it co-developer in the subject land. But, merely by executing the
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Development Agreement dated 18.05.2013 with respondent no.1, the
respondent no.3 cannot escape its responsibility and obligations to the
allottees of the project being licensee of the project and is covered uﬁder
the definition of promoter within the meaning of 2(zk)(i), (v).

Promoter has been defined in section 2(zk) of the Act. The relevant

portion of this section reads as under: -

“2. Definitions, — In this Act, unless the context otherwise requires —
(zk) “promoter” means, —

(1) a person who constructs or causes to be constructed an independent
building or a building %tm%@f apartments, or converts an
existing building or a part\ ;'ere g’o apartments, for the purpose
of selling all or some of th ts to other persons and includes
his assignees; or :

(i) xxx p ‘J

(iti) xxx f?’ i

(iv) xxx E.@ ,ﬁ

(v) any other person who acts*h1m‘§’ebc'as a buzldel?r“%pgomser contractor,
developer, est%ltleﬁdevelopeig«orgby an}ﬁéothe K% 1ame or claims to be

acting astheqh@ derof pogver fatéorlgﬁyfr@ *’h}gowneroftheland
on which tfze &;b ﬁllﬁm ﬂ ﬁarté‘nen' i) constructed or plot is

developed forﬁsale, ”% égjﬁ‘y

E.uaﬂ-e—

21. As per aforesaid prowsmns of law, respondent no.1,2,3 & 4 will be

jointly and severally liable for the competition of the project. Whereas,
the primary responsibility to discharge the responsibilities of promoter
lies with respective promoter in whose allocated share the apartments
have been bought by the buyers. In view of the same, the

contention/objection of respondent no.3 stands rejected.

G. Findings on the relief sought by the complainants.

G.L Direct the respondents to refund the entire amount along with
interest.

22. In the present complaint, the complainants intends to withdraw from

the project and are seeking refund of the amount paid by them in respect
of subject unit along with interest. Sec. 18(1) of the Act is reproduced

below for ready reference:
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“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession ofan

apartment, plot, or building. -

(a)in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b)due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason, .

he shall be liable on demand to the allottees, in case the allottee wishes

to withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of that

apartment, plot, building, as the case may be, with interest at such

rate as may be prescribed in this behalf including compensation in the

manner as provided under this Act

Provided that where an alqukgt»ee‘zg’% SOt intend to wzthdraw from the

project, he shall be paid, by “’;E I m,@ e@vnterest for every month of delay,

till the handing over ofthe p ‘

19. Admissibility of refun@i “fong ‘E,f pxr‘{g"”scn}{lg‘ed rate of interest: The

ol AT
complainants are seekl%‘gﬁrefun

o il

qlhef' éimount%pald by them along with

& 7 Wﬁ@ﬂ%ﬁ e

interest prescribed ;raﬁ‘lcg?é of 1nterest as plj"@&ylded;u‘n(iéi r rule 15 of the rules.

Rule 15 has been 1f'e‘&)1€‘&(a)diucedgl

20. The legislature in itS WlSdOIn it

I N /E )
| =
‘z‘un ﬂerz,g ey, c:w f
% 0 ' §§ &ﬁ,ﬁ? i

Rule 15. Prescribéd rate of l?tet;est [Pﬁqxgls%t%&,sectwn 12, section 18

and sub-sectlonﬁ(ét\{gﬁandsﬁ%ggsection F(7) Oof. ﬂiectwn 19]

(1) For the purpose%%]?j)rowsmtoiseet%og%%ﬁ dg;?ectlon 18; and sub-sections
(4) and (7) of sectzan lgmthéﬁ‘ggmntef‘gﬁgﬂt«at the rate prescribed” shall be
the State Bank of Indza”‘“h(ghesbmargmal cost of lending rate +2%.:

Provzded;‘;{that R{z asen "é?gStateiBank @f India marginal cost of
lending ré"t”é ;Q[MCL ﬂ'iixn t P{Iﬁf@ USes J”t sh,aII@ be replaced by such

benchmark Iendmgwrﬁqte;%u whvzch*theMSfc%te’{BankAof India may fix from
time to tzme forle dmg Zﬁ eneral p‘gbl fs

A

e sub”ﬁ dlnate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

interest. The rate of| interest so determined by the legislature, is
! .

reasonable and if the éaid rule is followed to award the interest, it will

ensure uniform practice in all the cases.

21. Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the mérginal cost of lending rate (in short, MCLR) as on

A
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22.

23.

24,

e ;
“agreement has been f“executed etween

HARERA
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date i.e.,, 13.09.2024 is 9.10%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e., 11.10%.

An allotment letter has been issued by the respondents but no builder
buyer’s agreement has been executed. So, the
document/receipt/provisional allotment lefter so issued in favour of a
person can be termed as an agreement for sale to drag the developer
before RERA Authority and compelling him to fulfil his obligations against
the holder of that document.

situated in Sector-89 and 90,,»@u Hfagyana The complainants were
? ﬁ 5’& i,

allotted a unit bearing m 1“’48— ’e,eeu;;d?glkpog admeasuring 1090 sq.ft. of

super-area vide all@dement le%w% *’Jzeigl; 1%6 0?}2@15 No builder buyer
fea i "mﬂa AT
‘the partlxes :till date. The Hon’ble

ml o T

Supreme Courtin theg@ase o r;'tune I)‘gfrastl;u ure and Ors. Vs. Trevor
%‘%%%, [

D’Lima and Ors. {1‘%;0%?i !A8 SC] ;‘fﬁANU § /‘%253 /2018 observed
Ao %Q i

g
( Ag
“° "&r i L -'i-.:{;‘ﬁ;( AV
that “a person cannot b@% J{?@geﬂ k,o:;/Vt:‘,ﬁalﬂg.'c}%3 fdefinifely for the possession of

sindes

” és

m
NPt

to seek the refund of the

¥ ‘ﬂ\% R~ 2
the flats allotted to them and% %mgr&gmggn itle

i
TSGR
RS o

u

amount paid by theﬁi lon Y

) on;iAlthough we are aware
of the fact that when ‘ryfipei*lod stipulated in the
agreement, a- reasonablqgwtifrrglei @f [S el gmt‘ﬂ 0l consideration. In the
facts and circumstances of this case, a tlme perlod of 3 years would§ have
been reasonable for completion of the contract. The allotment in favour of
the complainants was made vide allotment letter dated 16.01.2015. The
period of three years from the date of allotment expired on 16.01.2018.
Therefore, the due date of haénding over possession is 16.01.2018. |
Itis pertinent to mention ovér here that even after a passage of more than

5 years neither the construction is complete nor the offer of possession of
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25.

25.

HARERA
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the allotted unit has been made to the allottees by the
respondent/promoter. The Authority is of the view that the allottees
cannot be expected to wait endlessly for taking possession of the unit
which is allotted to them and for which they have paid a considerable
amount of money towards the sale consideration. Further, the Authority
observes that there is no document placed on record from which it can be
ascertained that whether the respondents have applied for occupation

certificate / part occupation certificate or what is the status of construction

T“‘mei toned facts, the allottee intends

S
in view of section 18(1) of the‘ant
the Hon'ble Supreme Cou?%%g? IM ..thew«cases of Newtech Promoters

and Developers Prlvg“}e lelt’edﬁﬁzV“ Sta% %\%‘U P. and Ors. (supra)

HOHg Wog

reiterated in casefo m‘M/s Sana Realtors Prlvate Limited & other Vs
3 i
Union of India & ‘gthe; 01’5* of 2020 decided on

rs SLP i Nolf%lejO
g % Ag
“25. The unquallﬁed&\ng é Ofisthe; allaffee %seek refund referred Under
Section 18(1)(a) and Sec&oa;l&’[l[)@” thewAct is not dependent on any
contingencies or stipulationS<thereof*It appears that the legislature has
consciously prd%zded thﬁ;%;‘ngh “of reﬁmd:é*ﬁ‘*dergand as an unconditional
bsolute right tothe allottee; emmmoter ails: % ive possession of the
absolute rig 9 LpatieerlNale promaog f L9 give p
apartment, plot= or»&buzldmg WithinttheXire stlpulaf‘ed under the terms of
the agreemen egardle.‘s’f‘;gqf unforesee 13 event‘f 0{' stay orders of the
Court/Trlbunal th’ch I§ i eth ay not\attmbz%table to the allottee/home
buyer, the promoter is under an oblzgatzon to refund the amount on demand
with interest at the rate prescribed by the State Government including
compensation in the manner provided under the Act with the proviso that if
the allottee does not wish to withdraw from the project, he shall be entitled
for interest for the. period of delay till handing over possession at the rate

prescribed.”

’fﬂf”

12.05.2022. observee

_‘a,\

The promoter is responsible for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale

under section 11(4)(a). The promoter has failed to complete or is unable
Page 15 of 17
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26.

H.

27.

to give possession of the unit in accordance with the terms of agreement
for sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to pay the allottees, as they wishes to withdraw from
the project, without prejudice to any other remedy available, to return the
amount received in respect of the unit with interest at such rate as may be
prescribed.

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondents

are established. As such, the g r,’f‘lgéna-ts are entitled to refund of the

sorlsbed under rule 15 of the

Jzls _‘4 ; L’ X
Haryana Real Estatc?(%eg{ulaﬂo‘ﬁd evelopﬁ’i%nt) Rules, 2017 from the

HeaHed Sad \”
date of each paymentwtll!l the actuzig;datewof reffund%sof the amount within

I of’f?che‘%Haﬁnyalgé\Ru:les 2017 ibid.
3 i} /Ey@ uﬁ
49@ 74

s thl‘S ordf“' and issues the following

e

the timelines prOVldéﬁE g: rul

Directions of the aut%o'%&ty -
N %r N %,,I

&

directions under sectlon 37

_of th *‘?\ct‘to ensure compliance of obligations

R ‘zu“x@ = i
o Bom A
‘f % t}iok S enftrusted to the authority

under section 34(f) éfmthe Act @ P
D “!@&L gv

i. The respondents are dlrected to refund the amount of Rs.24,31,385/-

ii. paid by the complainants along with prescribed rate of interest @
11.10% p.a. as prescribed under rule 15 of thé rules from the date of
each payment till the date of refund of the deposited amount.

iii. A period of 90 days is given to the respondents to comply with the
directions given in this order and failing which legal consequences

would follow.

Page 16 of 17




7 HARERA

GURUGRAM cOmﬁla_int No. 900 of 2024

iv.  The respondents are further directed not to create any third-party
rights against the subject unit before full realization of the paid-up
amount along with interest thereon to the complainants and even if,
any transfer is initiated with respect to subject unit, the receivables
shall be first utilized for clearing dues of complainants-allottees.

28. Complaint stands disposed of.
29. File be consigned to registry.

V.{
o (Vijay Kumar Goyal)
o, Member
W\ ¢ %, Haryana Real Estate
) e “"cg:@ Regulatory Authority,
. &%e% Gurugram

@%% ate:13.09.2024
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