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GURUGRAM Complaint No. 898 of 2024
ORDER
The present complaint has been filed by the complainants/allottees under
section 31 of the Real Estate (Regulation and Development) Act, 2016 (in
short, the Act) read with rule 28 of the Haryana Real Estate (Regulation
and Development) Rules, 2017 (in short, the Rules) for violation of section
11(4)(a) of the Act wherein it is inter alia prescribed that the promoter
shall be responsible for all obligations, responsibilities and functions as
provided under the provision ofthe Act or the Rules and regulatlons made
there under or to the allottees: th "fagreement for sale executed inter
se.
*’é’ :

if any, have been d%ta%ed in the followmg tabular form:

S.no. | Particulars ; E’%Detaulf‘s

1. Name of the prc%j“ . v“W:vo\odwew Residences”, Sector-89,

) Gurugram Haryana

2. Nature of projﬁgct ott d '

3. Project area ‘*j* 1145506 acres

4, RERA reglstgréd/noti Reglstered vide reglstratlon no.-34 of

registered e © " ['2020. Dated -06.10.2020
5. DTPC License no. 59 0f 2013 and 115 0f2019
6. Allotment letter 16.01.2015
(As on page no. 41 of complaint)
7. Unit no. C-85-UGF, Upper ground
(As on page no. 41 of complaint)

L

Page 2 of 18



i.

il.

iil.

‘:;(a GURUGRAM Complaint No. 898 of 2024

8. Unit area admeasuring 1415 sq.ft. [Super-area]
(As on page no. 41 of complaint)

0. Date of apartment buyer | Not executed
agreement

10. Possession clause Not available

11. Due date of possession | 16.01.2018

[3 years from the date of allotment - Calculated
in view of judgement of Supreme Court of
i Indla 1n Fortune Infrastructure and Ors. vs.

12. Total sale consideratj

y “(Avs on Ppage no. 42 of complaint)

4;

‘ii»aRs 34; 83,588/~
\ (As admltted by both.the parties)

13. Amount pald
complainant # i %

?Not obtai'ned

:Not offered

the provisions of the
leading company an%lmpromoter cand .was marketlng the project to be
developed by respondent Ho. 1

That the respondent no.3 is a company which is duly incorporated under
the provisions of the Companies Act, 1956 is the partner in the said project
and will be developing the major portions of the project.

That the respondent no.4 is a company which is duly incorporated under
the provisions of the Companies Act, 1956, has taken over the

management of the project and shall be completing the same within

stipulated time.
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wed SRR

iv.

That in the initial months of the year 2013, respondent companies by
means of their agents approached the complainant(s) and their friends
through a telephotlic call, as the complainants were already looking for the
properties in the Delhi NCR region, and told the complainant(s) about the
new project to be carried out by respondent no.l at sector 89/90
Gurugram, Haryana by the name of Woodview Residencies (Hereinafter
referred as “project”).

That the respondent no.2 also showed certain layout plans of the project

and asked the complainant(s) ag friends to choose the unit for them

so that the total conmderatwr;%@ ﬁht can be calculated. That the

complainant(s) asked fo suggestlons rom the respondents who in turn

project, for a total aégeed con51derat10n of Rs 1,45,17,859.47 /- for the

complainant(s).

D

That further, an ap'

complainants to the‘ ,@aid\:.-.%eg'poédeﬁt corripanies dated 26.10.2013. That

the said application forfis, of bear any specific unit number rather it -

only mentions/ spec1f1ed the admeasures of the unit along with above-

mentioned total sale 51derat10n amount.

That respondent no 1, ’2“and 3 co ]omtly issued a letter for offer of
provisional allotmentwﬁ v1de a letter ‘date 02.04.2014 aong with the
acknowledgement receipts of the previous payment.

That on the date agreed for the delivery of possession, the complainants
approached the respondents and its officers inquiring the status of
delivery of possession but none bothered to provide any satisfactory
answer about the completion and delivery of the flat. The complainants

thereafter kept running from pillar to post asking for the delivery of their
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home but could not succeed as the construction of the project was

nowhere near completion and still has not been completed.

Relief sought by the complainants:

The complainants have sought the relief as mentioned below:

Direct the respondents to refund the entire amount paid by the
complainants along with interest.

On the date of hearing, the Authority explained to the respondents

/promoter about the contraventi -ds alleged to have been committed in

relation to section 11(4) (a) oft

present complaint
which ordinarily cann
possession. That prOJect "1n~ estlon has been delayed on account of

various unenforceable‘*‘cwcumsg nces; WhICh were beyond the control of

the answering respéndents however the project development took its
pace when the 51tuatlon normahzed after Covid-19.

The respondent no. Q]%Wf%rlghé Bulldtech Pvt. Ltd.) is developing the project
namely ‘Woodview Residences’ (now known as “ACE Palm Floors") on its
share in the project land measuring 101.081 acres situated at revenue
estate of village Hayatpur, Sector-89 and 90, Gurugram (‘said project’).
The respondent no.2, i.e.,, Broad Homes Pvt. Ltd. (formerly known as

“Lotus Green Developers Private Limited”) has in past acted as one of the

group companies of the respondent no. 1 and has initially marketed the
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project which is being developed by the respondent no.1. It is pertinent to
mention that there is no privity of contract between the respondent no.2
and the complainant. It is submitted that the respondent no.2 does not
have any responsibility whether contractual or otherwise, so far as the
completion and delivery of the units in the project is concerned, as such,
the name of the respondent no.2 should be deleted from the array of
parties. The respondentno. 4 i.e. M/s. Ace Mega Structures Private Limited
(“Ace”) has been appointed as..the ‘Development Manager’ for

development, construction, §a ‘marketing of the project vide

‘Development Management \:\[‘Agreement dated 23.05.2019 for

construction, sales and competltlonz,of the prO]eCt with the obJectlve of

there is no pr1v1t
complainant, theref

respondent no.4.

application form for;{ Qiéklng the dwelhng unit in the said project. Upon

submission of thej%app‘hcatlonwform for allotment of the Unit, the
respondent vide letter of allotment dated 16.01.2015 has allottedto the
complainants flat no. C-85, UGF (‘unit’). The allotment letter also
contained the details of the payment plan and the particulars of the unit
allotted to the complaint in the said project. The total consideration of the
unit agreed was Rs.1,45,27,826.13/-. The complainants have till date paid
an amount of Rs.34,83,588/-, however still a major portion of the amount

is due and payable by the complainants and they have defaulted in

Page 6 0f 18




iv.

vi.

1)
2)

a GURUGR/—\M ' | Complaint No. 898 of 2024

payment despite requests from the respondent no.1l. It is a matter of
record, that a drat builder buyer agreement was sent to the complainant,
however they intentionally chose not to execute the same. That the
respondent no.1 on multiple occasions requested the complainants to
execute the agreement, however they chose not to sign the agreement.
Therefore, the present complaint is not maintainable before this

Authority, as the complaint cannot enforce any right against the

answering respondent without executlng an agreement.

AL }

That the respondent no.1 has 66 asons to state that project of the

Furthermore, it is pertlnent t state that the said project of the respondent

no.l is reasonably delayed because of force majeure’ situation which is

respondent along Wlth thegdevelop}ment manager ‘Ace’ is makmg all

efforts to complete theaconstructlon work at project site at full pace and is
expecting to handover the possession very soon.

Other than the above reasons, the delay in handing over the possession of
the dwelling unit/ apartment has been caused due to various reasons

which were beyond the control of the respondents.

Non-booking of all apartments seriously affected the construction:
Other various challenges being faced by the Respondent:

Lack of adequate sources of finance;
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Shortage of labour;
Rising manpower and material costs;
Approvals and procedural difficulties.

[t is reiterated that the construction at site was never stopped and hence,
there is no basis of such allegations, as made in the complaint. It is
submitted that whenever the construction activity has stopped at the
project site, it is due to the above-said reasons of ‘force-majeure’ which
are beyond the control of the respondents, therefore, the demands of the

complainants shall not be enter: ;

The respondent no.3 has also ly and has mentioned that other

three respondents are the@pfomdfggsf in-question who has issued the

any liability or acc01"§§ntab1h towards the- complamants

That any claim so ralsed§ byft;e; complalnan’cs against the respondent no.
3 is liable to be dlsmlssed as the complainants were the customer of the
respondent no. 1,2 and 4.

All the averments made in the complaint were denied in toto.

Copies of all the documents have been filed and placed on record. Their
authenticity is not in dispute. Hence, the complaint can be decided on the

basis of theses undisputed documents.
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Jurisdiction of the authority

The Authority observed that it has territorial as well as subject matter
jurisdiction to adjudicate the present complaint for the reasons given
below.

E.L Territorial jurisdiction

As per notificationno. 1/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated 1;‘ 0 “'.ram In the present case, the project

E.IL Subject matter]urlsdlctlon o
5&2 ’f% \9

Section 11(4)(a] of the Act, 2016 prov1des that the promoter shall be

reproduced as here

Section 11
(4) The promotershall- o sopns

(a) be responszble for all obllgatlons responsibilities and functions
under the prowszons of th \ct_or the rules and regulations made
thereunder or“to“thé allo ?er the agreement for sale, or to the
association ojfgallotteeg fas,the ‘case'may be, till the.conveyance of all the
apartments, plotsaeor‘b Idmgs,;as the case'may be, to the allottees, or the
common areas to the association of allottees or the competent authority,
as the case may be;

So, in view of the provisions of the Act quoted above, the Authority has

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainants at a

later stage.
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13. Further, the Authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon’ble Apex Court in Newtech Promoters and
Developers Private Limited Vs State of U.P. and Ors. (Supra) and
reiterated in case of M/s Sana Realtors Private Limited & other Vs
Union of India & others SLP (Civil) No. 13005 of 2020 decided on

12.05.2022wherein it has been laid down as under:

“86. From the scheme of the Act.of which a detailed reference has been
made and taking note of'power of adjudication delineated with the
regulatory authority and g \atmg officer, what finally culls out is
that although the Act indjcates .the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and corr?ﬁ3 nsatio , a conjoint reading of Sections 18
and 19 clearly mamfest at whel "t_ comes to refund of the amount, and
interest on the refu% am ¢ rf‘dlrectmg payment of interest for
delayed dellverygo - éssésszon »\or penalty and .interest thereon, it is the
regulatory authorlg/wwhzch has- the ‘power to examine and determine the
outcome of a co_u plamt At the same time, when it comes to a question of
seeking the r""I'efofadjudgmg compensatzon and interest thereon under
Sections 12, g ) and 19, ‘the ad]udlcatmg officer exclusively has the
power to determine, keepmg in view the collective reading of Section 71
read with Sectzon*“72 ofthe Act if the adjudication under Sections 12, 14,
18 and 19 other thai ,;compensatlon as-envisaged, if extended to the
adjudicating oﬁzcef Aprayed that, in-our view, may intend to expand the
ambit and scope of the powers ana’functzons of the adjudicating offzcer

under Section 71 and that would be against the mandate of the Act 2016.”
14. Hence, in view ofgthe authoritative pronouncement of the Hon'ble

Supreme Court in %he‘%caseé mehitioned -above, the Authority has the
jurisdiction to ente{talnzav‘/c_’okmplalnt seeklng refund of the amount and
interest on the refund ;mbuht

F. Findings on the objections raised by the respondents:

- F.I Objection regarding delay in completion of construction of project due
to force majeure conditions.

15. Therespondents raised the contention that the construction of the project
was delayed due to force majeure conditions such as the orders of the

Hon'ble NGT prohibiting construction in and around Delhi and the Covid-
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19 pandemic among others, but all the pleas advanced in this regard are

devoid of merit.

16. Asno buyer’s agreement has been executed, the due date of handing over

17.

of possession is calculated as per Fortune Infrastructure and Ors. Vs.
Trevor D'Lima and Ors. (12.03.2018 - SC); MANU /SC /0253 /2018 , that
is three years from the date of allotment to be taken as a reasonable time
while calculating due date and therefore due date comes out to be

16.01.2018. The events such as and}ﬁvarlous orders by NGT in view of

granted any 1en1ency for aforesald reasons It is well settled principle that

a person cannot take beneflt of hls’fown wrongs

Services Inc. V/S Vedanta Ltd &Anr bearmg no. O.M. P (I) (Comm.) no.

88/2020and1As 3696-3697/2020 dated 29.05.2020 has observed that:

69. The past non-performance of the Contractor cannot be condoned due
to the COVID-19 lockdown in March 2020 in India. The Contractor was in
breach since September 2019. Opportunities were given to the Contractor
to cure the same repeatedly. Despite the same, the Contractor could not
complete the Project. The outbreak of a pandemic cannot be used as an
excuse for non-performance of a contract for which the deadlines were
much before the outbreak itself.”
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The respondents were liable to complete the construction of the project

and the possession of the said unitwas to be handed over by

.16.01.2018 and the respondents are claiming benefit of lockdown which

came into effect on 23.03.2020 whereas the due date of handing over of
possession was much prior to the event of outbreak of Covid-19 pandemic.
Therefore, the Authority is of the view that outbreak of a pandemic cannot
be used as an excuse for non- performance of a contract for which the

deadlines were much before the outbreak itself and for the said reason,

the said time period is not excluj ilg.calculating the delay in handing

over possession.

The respondent no.3(0 ¢, Infra tr,.iic‘tur:e Pvt. Ltd.) vide proceedings
et

dated 13.09.2024, confs _ t concerned with the relief in the
present complaint assz i1 not-a party in the said buyer’s agreement.
However, as per recoxd avallable the respondent no.3 was granted licence

by the Director, To ".d Country Plannmg, ‘Haryana vide licence no. 59
of 2013 to develop and construct the plotted colony in a parcel of land

admeasuring 101.081 acrej in ’j‘ctor 89 90, Gurugram. Later respondent

no.3 vide agreement dated _18.0 ‘ 2013 transferred development rights of

50% in the subject land;o mpondent no. 1(Br1ght ‘Buildtech Pvt. Ltd.) and

made it co- developerwln the sub]ect land. But, merely by executing the
Development Agreemae‘wrltwdated 18.05.2013 with respondent no.l, the
respondent no.3 cannot escape its responsibility and obligations to the
allottees of the project being licensee of the project and is covered under
the definition of promoter within the meaning of 2(zk)(i),(v).

Promoter has been defined in section 2(zk) of the Act. The relevant

portion of this section reads as under: -

“2. Definitions. — In this Act, unless the context otherwise requires —
(zk) “promoter” means, —
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(i) a person who constructs or causes to be constructed an independent
building or a building consisting of apartments, or converts an
existing building or a part thereof into apartments, for the purpose
of selling all or some of the apartments to other persons and includes
his assignees; or

(i) xxx
(iii) xxx
(iv) xxx
(v) any other person who acts himself as a builder, coloniser, contractor,
developer, estate developer or by any other name or claims to be
acting as the holder of a power of attorney from the owner of the land
on which the building o pa}:tment is constructed or plot is
developed for sale;” /. i
21. As per aforesaid provisions of law respondent no.1,2,3 & 4 will be

jointly and severally liable for the competition of the project. Whereas,
the primary responsibility to discharge the responsibilities of promoter
lies with respective promoter in whose allocated share the apartments
have been bought by the buyers. In view of the same, the
contention/objection of respondent no.3 stands rejected.

G. Findings on the relief sought by the complainants.

- G.L Direct the respondents to refund the entire amount along with
interest. R
22. In the present complamt the complalnants intends to withdraw from

the project and are seeking refund of the amount paid by them in respect

of subject unit along with interest. Sec. 18(1) of the Act is reproduced

below for ready reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an

apartment, plot, or building. -

(a)in accordance with the terms of the agreement for sale or, as the case
may be, duly completed by the date specified therein; or

(b)due to discontinuance of his business as a developer on account of
suspension or revocation of the registration under this Act or for any
other reason,

he shall be liable on demand to the allottees, in case the allottee wishes

to withdraw from the project, without prejudice to any other remedy

available, to return the amount received by him in respect of that

apartment, plot, building, as the case may be, with interest at such
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rate as may be prescribed in this behalf including compensation in the

manner as provided under this Act:

Provided that where an allottee does not intend to withdraw from the

project, he shall be paid, by the promoter, interest for every mon th ofdelay,

till the handing over of the possession, at such rate as may be prescribed.”
(Emphasis supplied)

19. Admissibility of refund along with prescribed rate of interest: The

20.

21.

22.

complainants are seeking refund the amount paid by them along with
interest prescribed rate of interest as provided under rule 15 of the rules.

Rule 15 has been reproduced as und.er:

Rule 15. Prescrlbed rate o m “[Proviso to section 12, section 18
(1) For the purpose ofprmiz 0
(4) and (7) ofsec ion, 19/ t7ze mterest at the rate prescrzbed shall be
the State Bank'of\

reasonable and if the sald ruleéls,;.followed to award the interest, it will

ensure uniform practlc)? 1n.aall the cases
Consequently, as i)r web51te of the State Bank of India ie,

https://sbi.co.in, the marglnal cost of lending rate (in short, MCLR) as on

“Siegat™

date i.e., 13.09.2024 is 9.10%. Accordingly, the prescribed rate of interest
will be marginal cost of lending rate +2% i.e, 11.10%.

An allotment letter has been issued by the respondents but no builder
buyer’s agreement has been executed. So, the
document/receipt/provisional allotment letter so issued in favour of a

person can be termed as an agreement for sale to drag the developer

7z
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before RERA Authority and compelling him to fulfil his obligations against
the holder of that document.

In the present case, the complainants booked a unit with the respondents
in its project “Woodview Residences” now known as “ACE Palm Floors”
situated in Sector-89 and 90, Gurugram, Haryana. The complainants were
allotted a unitbearing no. C-85, upper ground floor, pocket-1 admeasuring
1415 sq.ft. of super-area vide allotment letter dated 16.01.2015. No

builder buyer agreement has been executed between the parties till date.

The Hon’ble Supreme Court insthe: se‘"of Fortune Infrastructure and Ors.
’?aQ32018 - SC); MANU /SC /0253

/2018 observed that “a pﬁer\soﬁ can

Vs. Trevor D'Lima and Ors.

be made to wait indefinitely for the

in the agreement, aire @nable tlrne has to be taken into consideration. In
the facts and c1rcumstances of thls case, a time period of 3 years would
have been reasonable for completlon of the contract. The allotment in
favour of the complalnants \was ‘made vide allotment letter dated

16.01.2015. The pemod{f \

ree fars from the date of allotment expired
on 16.01.2018. Therefore the due date of handing over possession is
16.01.2018. Nl Wike
It is pertinent to mention over here that even after a passage of more than
5 years neither the construction is complete nor the offer of possession of
the allotted unit has been made to the allottees by the
respondent/promoter. The Authority is of the view that the allottees
cannot be expected to wait endlessly for taking possession of the unit
which is allotted to them and for which they have paid a considerable

amount of money towards the sale consideration. Further, the Authority
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25.

25.

observes that there is no document placed on record from which it can be
ascertained that whether the respondents have applied for occupation
certificate /part occupation certificate or what s the status of construction
of the project. In view of the above-mentioned facts, the allottee intends
to withdraw from the project and are well within the right to do the same
in view of section 18(1) of the Act, 2016.

the Hon’ble Supreme Court of India in the cases of Newtech Promoters
and Developers Private Limited,. Vs State of U.P. and Ors. (supra)
reiterated in case of M/s Sa;_ [ltors Private Limited & other Vs

Union of India & others SL 0. 13005 of 2020 decided on

apartment, plo’% o ‘%zldzng wzthzn the time stzpulated under the terms of
the agreementg‘regard ss of unforeseen events .or stay orders of the

buyer, the promote der an obllgatlon to refund the amount on demand

with lnterest at the ratek prescrlbed by the State Government lnclua’mg

The promoter is re%s?pon51b1e for all obligations, responsibilities, and
functions under the provisions of the Act of 2016, or the rules and
regulations made thereunder or to the allottees as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or is unable
to give possession of the unit in accordance with the terms of agreement
for sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to pay the allottees, as they wishes to withdraw from

the project, without prejudice to any other remedy available, to return the
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amount received in respect of the unit with interest at such rate as may be

prescribed.

26. Accordingly, the non-compliance of the mandate contained in section

H.

27.

11(4)(a) read with section 18(1) of the Act on the part of the respondents
are established. As such, the complainants are entitled to refund of the
entire amount paid by them at the prescribed rate of interest i.e, @
11.10% p.a. (the State Bank of India highest marginal cost of lending rate

(MCLR) applicable as on date +2%) as prescribed under rule 15 of the

¢ ‘%g;;%

casted upon the prom@ter a 'Uper the functlons entrusted to the authority

under section 34(f) oft,,:ef-:Act

i. Therespondentsare dlrecte(ito refund the amount of Rs.34,83,588/-

A\ﬁ
d

paid by the complam

ng w1th prescrlbed rate of interest @

11.10% p.a. as%’"rescrlb'ed under e:{'15 of the rules from the date of
each payment t;yLl;;thﬂeﬁ(dat{e Qfgf@fl,l_nd of the deposited amount.

ii. A period of 90 days is given to the respondents to comply with the
directions given in this order and failing which legal consequences
would follow.

iii. The respondents are further directed not to create any third-party
rights against the subject unit before full realization of the paid-up

amount along with interest thereon to the complainants and even if,

.
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any transfer is initiated with respect to subject unit, the receivables
shall be first utilized for clearing dues of complainants-allottees.

28. Complaint stands disposed of.

29. File be consigned to registry.

Wl —
- (Vijay Kumar Goyal)
Member
Haryana Real Estate
Regulatory Authority,

Gurugram
Date:13.09.2024
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