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The present complaint has been RIed by the complainants/

section 31 oa the Real Estate (Regulation and Development) 2016 (in

short, the Aco read with rule 28 ofthe Haryana Real Estate (

Development) Rules,2017 (in shorr, the Rules) for

ORDER

11(4)(a) of ihe Act wherein it is inter alia prescnbed that the promoter

shall be responsible lor all obligations, responsibilities and functions under

CooplaintNo.6373 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY,
GURIIGRAM
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I "Premier Terraces at the Paln Drive",
Sector 66, Curusran, Haryana

2

DS-2OO7 /24799 ot 2007

4

J.1002. Iortr rloor rowey'block.l

197.42 sq.mtr IsupeFarea]

166.62 sq.nt. [apartment area]

Alongwith 2 car parkinss

05.01.2008

[Asonpaee45ofreply)

Date of execution of buye/s 30.12.2008

[As on page 35 at aDnexure C-1 oI

t4 ANttsllolv
(o) fine oJ hdn.tinq ovq the

Subject to tems oI this clauv ond
subkct to the Aportnent Allottee loving
coftplied with oll the terhs ond
condxions ol this Agremqt, ond not
bejn, in defautt under ony of the
provisions oI rhis Agreenent ond
conplionce with all Dtovisions,

ComplarntNo. 6373 of 2021

the provision ofthe Act or the rules and regulations made thereunder or ro

the alloftee as per the agreemenr for sale execured interse.

Unlt and proJect relat€d detalls

The particulars of unit details, sale cons,deration, the amount paid by the

complainant, date ofproposed handingover th€ possession, detay period, if
any, have been detailed in the following tabular form:

2.
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fornoliries, docunentotion etc., as
presuibed bt the Cotupon)r, the conpany
Propos* to hand over the posse*ton al
the Aponnent/Villa/PenLhoueby
De@mber 2010. The Apartnent
A ottee agrees ond understamJs thot the
Conpant sholl be entitled to aemrc
peno.! ofgo .taa. ldr oCptvina ond
obtdinlhd the a..utlotia .erllttrat? in
rc!.t of the cmq EowinA
compler.

(Ason pageS3of complaintl

[& per the posesion dause)

Total sales consrd€.ation Rs.1,1405,810/-

(Ar on pase 40 of complaintl

Amountpaid by the complainant Rs,1,10,58,456/-

(As per S.O,A dated 10.04.2017 at page

70,04.2077

(As on pase Sl ofcomDlajn0

05.09.2017

[As on paee 90 ofcomplaino

Indennity cum undenakins 04.05.2017

[Ason paee 134 ofreply)

1,7.05.20t?

(As on p.ge 86 at annexuBc-3 of

B. Facts of the complaint

3. The complainants have made the following submission: -

I. That in 2007, the respondent issued an advertisement announcing a

Group Housing colony called "Premier Terraces at Palm Drive" at

Page 3 of17
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Sector - 66, curugram on the 45.48 acres ofland, under the license no.

DS-2007 /24799 of 2007 dated 27.09.2007, jssued by DTcp, Haryana,

Chandigarh. The respondenr th€reby invited apptications kom

prospective buyersfor the purchase of unit ,n the said project.

ll. That relying on various represenrations and assurances given by the

respondent, the complainants booked a unit in the project by payingan

amount of Rs.10,00,000/- dated 27 .72.2007 towards the booking of the

unit bearing no. Unit TPD I,10o&on 106 Ftoor jn Towe.I hav,ns super

area measuring 2125 sq.,fr,to.the respondent for a rotat sate

consideration ol Rs.1,0511,1,7V- alongwith car parking and other

spec,fications and provided the time frame within which the next

instalment was to be paid.

1ll. That a Buyer's Agreement was executed betlveen the a otree and

tv

respondent on 30.12.2008. As per clause 1a(a) of rhe buyers

agreement the respondent had to deliver rhe possession otthe unir by

December 2010 with a grace period of 90 days lor apptying and

oblaining the Occupation Certificate.

As per the demands raised by rhe respondent, based on the payment

plan, the complainant paid a total sum of Rs.1,10,58,456/-, roivards ihe

said unit against total sale consideration of Rs.1,05,41,175l-. 1'he

complainant approached the respondent enquiring rhe status ot rhe

constructjon and also raised objections rowards non-complehon of the
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V. That in terms of clause 1a[a) of the said buyer's agreemen! the

respondent was under dutiful obligation to complete the construdio.

and to otrerthe possession on or before December 20r0 with a grace of

90 days.

VII

It is abundantly clear that the respondent has played a fraLrd upon the

complainants and cheated them fraudulently and dishonesdy wirh a

false promise to complete the const.uction over the project site wirhin

stipulated period. The respondent had furrher malafidely fnjled ro

implement the Euyer's Agreement executed with rhe complainan!r.

Hence, the complainants being aggrieved by the oliendins misconduct,

rraudulent activities, deflciencyand iailure in seryice ofthe respondenr

is liling the present co mp laint.

That the complainant after many requestand emails; received dre offer

ofpossession on 10.04.2017.Itis pertjnentto note here thatalong with

the above said letter of offer of possession respondent raised several

illesal demands on account of rne following wh,ch were actually not

payable as per the Builder BuyerAgreeme.t:

iii.
iv.

vii

The area of the unit increased lrom 2725 to 2202.09 sq. ft. without
any prior intimation. Money in lieu of extra area was demanded
Rs.3,47 ,522 /--
Advance monthly maintenance for 12 monthsofRs.91,167l-
.Elecrricmeterchargesof Rs. 10,700/'
Clubmembershipchargesof Rs.1,75,000/-.

Gas connection charges of Rs.16,961/-.
Sewerage connection charges of Rs.165/..
Elechincation charses of Rs.79,919/'.
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VIII. That the respondent asked the complainanrs to sign the indemnity

bond as perquislte condition for handing over of rhe possession. The

complainants raised obiection to above said pre-requisite condition oi

the respondent as no delay possession charges was paid to the

complainants but respondent instead of paying the delay possession

charges clearly refuse to handover to possession if the complainants do

not sign the aforesaid indemniry bond. Furrher, the comptainants left

THARERA
$-aIRUGRAI/

I\ That the complainants

HVAT. Furthermore. statino thet .olrr i
?

solar panels, golt range,

16.06.2017 to respondents

with respect to delayed

ower supply, car parking,

ive condominium associati

tlt.
at solar panels has been installed in

phase-1 oi the proj t--r-J4
agrped rerms of lhe bookrng and name ot lhe proje.l rt*lt rrdrl lI".king

thrt there will he pol

rr ofthe complainants, as per th€

that there will be golf range but till date respondents have failcd to

provjde the same. Thereafte., various .eminder emails and lettcrs was

sent to the resloodenti oo the above mendoned issues but till date

respondent failed to provide any satislactory response to the

It is perhnent to note that the complainants were enticed to book the

said project at a much higher price tha. the market price only ior the

reason thatthe proj€ctwas supposed to have largegreen landscapes by

way of a Golf Driving Range along with Putting Greens consisting of

x
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seatingareasfortheplayers,whichthecomptainantscouldenioyatong

with all other ameniti€s. The €omplaioants and residents agreed to

invest in such an expensive properry primanty because ot the colt

Driving Range and large green areas around rhe same. It is submitted

that the Colf Driving Range has not been detivered til date i.e. after

more than 10 yearsfrom thestiputated rime ofdetivery.

That the complainants after

(leanng aU the dues an ns all one'sided demands and

formalities as and w by the respondent goi rhe

Xll. That the compt

xt follow ups and remrnders, and airer

ib

with

to till

The.omplarnants have sou

i. Direcr rhe resp e prcscribed rate on the

possessron of sard u nrr

from the due date of possession till actual handing over of

Dnect the respondent to provide all the amenities and Solf driving

range as p€r the layout plan provided at the tlme ofbooking.

Setaside the one sided indemnitybond rhat the respondent got signed

from the complainants underundu€ influence.

C.

4.

Reliefsought by the

rii
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0n the date of hearin& the authority explatned ro the respondert/promoter

about the contraventions as alleged to have been committed in relatjon to

section r1(4) (a) oftheAct to plead guilty or not to plead guilty.

Reply by the respondent.

The respondent has contested thecomplalnton the following grounds:

l. That the present complaint is not maintainable in law or on racts. The

D,

tl

provisions ofthe Real Estate (Regulation and Developmenr) Act. 2016

(hereinafter referred to as the'Act'l are not applicable ro the protect in

question. The applicatio. for issuance of occupation certificate iD

respect ofthe tower in which the apartment in question is located was

made on 27.05.2015, i.€., befor€ the notificarion of the Hary:na Reat

Estate ReBUlation and Development Rules 2017 and the Occuparion

certificate was thereafter issued on 13.02.2017. Thus, in accordance

wjth the definition ol Rule 2(o) of the Rules, the project in quesrion

does not come within the meaning and ambit oa"ongoing protect" and

accordingly th,s court has no jurisdiction to deal with the presenr

That the complainants are nol "Allottees' but lnvestors who has

booked the apartment in question as a speculative investment in order

to earn rental income/pront from its .esale. The complainants

approached the respondent and expressed interest in bookrng .rn

apa(ment in the residential group housing colony developed by

respondent known as "Premier Terraces at Palm Drive" situated in

Sector 66, Urban tstate Gurgaon, Haryana.

That thereafter the complainants, vid. an application aorm dated

27 -72-2007 applied b rhe respondent aor provisional allotm e nt oi th e

unit. Pursuant thereto, unit bearing no TPD l F10 1002, located on the

I .
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VI

tv.

vTl

Tenth Floor Tower-l admeasuring 2125 sq. ft. (rentative area) was

allotted vide provisional allotment tetter dated 05.01.2008.

Thereafter, a Buyert Agreement dared 30.12.2009 was executed

between the complainants and the respondent. It is p€rtinent ro

mention that the Buyer's Agreemenr was consciously and voluntarity

executed betlveen theparties and theterms and conditions oathe same

are binding on the part,es.

That as per clause 14(a) of the Agreemenr, the due date otpossession

was subject to the allottees hal,ing compUed with all rhe terms and

conditions of the Agreement That being a contractual relarionship,

reciprocal prom,ses are bound to be maintained. That ir is respecrfuly

submitted that the rights and obligations of atlortee as well as the

builder are completely and eniirely determined by the covenants

incorporated in the Agreement which continues to be binding upon the

parties thereto with full force and effect.

It is subm,tted that the remittance ofall amounrs due and payable by

the or,ginal allottees under the agreement as per the schedule of

paymeDt incorporated in the Buyer's Agreement was ofrh€ essence. It

has also been provided therein that $e date for delivery oipossession

of the unit would stand extended in rhe event otthe occurrence oarhe

facts/reasons beyond the power and conlrolofthe respondent.

That it ,s submitted thar the complainants had defaulted/delayed in

making the due payments, upon which, rem,nders were also served to

the complainants and had paid delayed payment interest at muhiple

occasions.A listofthe demand notes, request letters, and reminderare



*HARERA
S-eunuenntt,l

VTII

complarnt No.6373 or 2022

r P o /5o2a2z / ?010 | 1 z7 lso 143561

rPDlmzar410rz0r r r6+rx031

rPD/6u3r4r0r?0sr0r4r r40i 74

ttI'

Furthermor€, the delivery of possession was also subiect to rhe /or.e
moreur€ circumstarces as under Clause 14[b)(i) and Clause 31 of rhe

AgreemenL At thisstage, it,s categoricalto note that in theyea.,2012

on the directions of the Hon'ble Supreme Court of India, the m,ning

activities of minor minerals (which includes sand) was regulated. The

I
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Hon'ble Supreme Court directed framing ol modern mine.al

€oncession rules. Reference in this regard may be had to rhe judgment

orDeepak xumar v. State of Haryana, [2012] 4 SCC 629. The competent

authorities took substantial time in ftaming the rules and in the

process the availability ofbuilding materials includingsand which was

an important raw material for development ofthe said Project became

scarce. Further the Respondent was faced wth cerrain other force

majeure events including but not limited to non,availabilty of raw

materialdue to various ordersofHon'ble Punjab & Ha.yana High Courr

and National Green Tribunal .thereby regulating the mining act,vities,

brick kilns, regulation of the construcnon and development activities

by the judicial authoritiei in tlCdon account of the e.vironmental

conditions, restrictions on usage of water, et . lt is pertinent to state

that the National Green Tribunal in several cases related to Punjab and

Haryana had stayed min,ng operations including in O.A No. 171l2013,

wherein vide Order dated 2.11.2015 mining activities by the newly

allotted mining contracts by the state of Haryana was stayed on rhe

Yamuna River bed. These orders in fa$ inter alia cont,nued till the

year 2018. Similar orders stalng the mining operations were also

passed by the Hon'ble High Court and the National Creen Tribunal in

Punjab and Uttar Pradesh as well. The stopping oi mining activity not

only made procurement of material dimcult but also raised the prjces

olsand/gravel exponentially. lt was almost 2 years that the scarcity as

detailed aforesaid continued, despite which all efforts were made and

materials were procured at 3'4 times the rate and the const.uction

continued without shifting any extra bu.den to the customer. The time

taken by the Respondent to develop the project,s the usual time taken

to develop a project of such a large scale and despite all the for.e
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mal€xr€ circumstances, the Respondent completed the construction of

the Project diligently and timely, without imposing any cost

implications of the aforementioned circumstances on the Complainants

and demanding the prices only as and when the construction was

That a period of 166 days was consumed on account ofcircumstances

beyond the power and control ofthe responden! owing to the passinS

Complaint No. 6373 of2022

04.06.2015 and the same was tlre.eafter issued on 13.02.2017.

on dated 10.04.2017. lt is

n at this instance that a meager increase of 3.62%
m

e super area as cornputed after the.eceipt of
?

e in area ,s within the terms

and within the perm'ss'ble

Agreement and hence no

ofOrders by the statutory authorities.

It is furtber submifted that despite ihe detault caused, the respondent

applied for Occupation Ce4iflFt€ in respect of the sa,d unit on

xl

hmirs as per the

"o,t",tio"r"u$$fi1fi $'ft,c4, t" **n"a.
XIl. It rs submitted lhat thfAS+pn$ Athf cemFlainants lhal possessron

w* 
" 

m aat"r".a ty bJ.tJL/ld.ti"te wrons. .,io6d€ and resuh

ofan afterthought in view ofthe fact that the €omPlainan6 had made

several payments to the respondent even after December 2010 lnfact,

the last payment was received ftom the complainants on 01.05.2017, if

there was infact a delay in delivery of project as alleged by rhe

complainants, then the complainant would not hav€ remifted

instalments after December, 2010

04.06.2015 and the same was tlre.eafter issued on 13.02.2017.

That thereafter, the complainants were offered possession of the unit
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xll Thatthe Respondenrhas credited an amounr ofRs.7,60,110/- [Rupees

Seven lakhs Sixty Thousand One Hundred and Ten Only) to the

complainants on account of the delay caused due ro the defauh of the

complainants in timely remittance of instalments a.d due to the

.easons beyond the controlotthe respondent.

That thereafter, an indemnity curn undertaking for possessron dated

04.05.2017 of the said unit was executed between the complainants

and the respondent for use and occupation of the said unit whereby

the complainants have d€clared and acknowledged that they have no

ownership right, title or ,ntBreftjn. any other part ofthe project excepr

in the unitarea ofthe unitin question.

XV. The cornplainants finally took the possession ofthe unit on 17.05.2017

and consequently, the conveyance deed was executed on 05.09.2017.

After the execution of the conveyance deed, the contra.tual

relationship between the pates stands fully satisfied and comes to aD

end. That there remains no claim/ grievance ol the complainants with

respect to the Agreement or any obligation ofthe parties thereunder.

- Copie\ otJll rhe relevant documents have been irled and pldred.l (le

E.

record. Their authe.ticity is not i6 dispute. Hence,

decided on the basis ofthese undlsputed documents

Iurisdiction of the authorlty

The respondent has ra,sed a preliminary obje€tion/submission that the

authority has no iurisdiction to entertain the present complaint. The

objection ofthe respondent regarding rejection of the complaint on ground

oijurisdiction stands rejected. The authority obserues that it has territorial

the complaint can be

and submission made
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as well as sub,ect matter jurisdicrion to adjudicate the p.esent complaint

for the reasons given below:

E. I Territorlal iurisdicflon
9. As per notificarion no. t/92/20v-tTcp dated 14.12.2017 issued by Town

and Country Planning Department, the jurisdictjon of Reat Estate

Regulatory Authoriry, Curugram shall be entjre curugram Disrrict for all
purpose with otrices siruated in Gurugram. In the present case, the project

in question is situated within the planning area of Gu.ugram District,
Therefore this authorty has conphte terrjtorial jurisdict,on to deat with
the present complaint.

E.ll subiect matter iurtsdtcrion

10. Section 11[4][a) of the Act, 2016 provides that rhe p.omoter shalt be

responsible to the allotee as per agreement for sate. section 11(41(al is

reproduced as hereunder:

se.tion 11(4Xa)
De respansible Ior all obligotiohs, responsibjtities ond functians uhde. the
provisionsafthis Act or rhe rules ond tugttatians node the.eundet ot t
the otlottees os per rhe agreehent fot sote, or to thc ossadation af
r!o|"pt o.the .".p nov be t,lt thc,onvprto4,a ol olt r4c apott4aht
plats at brildings, os the cose nay be, to the oltottees, ot the .onnon
areos to the o$.iotiot olallon.es ot the cohpetent authorit!, us the

So, in view oa the provisions of the Act quoted above, rhe Authority has

complete jurisdiction to decide the complaint regarding non-comptiance of

obligations by the promoter.

tindi.gs on th€ obiectlons raised by the respondent.

F,l Wheth€. the .omplainant can .laim detayed possessioh char8es
after exe.ution otthe conveyaD.e deed ?

The respondent stated that the conveyance deed oa the unit has already

been executed in favour oi the conplainanrs on 05.09.2017 and rhe

m

11.

t2
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kansaction between the parties stands concluded upo. the execurion of

conveyancedeed.

13. The respondenthas argued thatupon the execution ofthe conveyance deed,

the relat,onship between the part,es is considered conctuded, prectuding

any further claims or liabil,ties by either parry. Consequentty, rhe

complainant is barred from asserting any interest in tighr of the

circumstances oathe case.

14. The Authority has already taken a view ,n Cr. No. 4031/2019 and others

titled as yrrrr Guptut y/s Emaar McF Ldnd limited and others and

observed that the execution of a conveyance deed does not €onclude the

relat,onship or mark an €nd to the liabilities and obligations of the

promoter towards the suhject unit and upon taking possession, and/or

executiDg conveyance de€d, the complalnt nevergave up his statutory righr

to seek delayed possession charges as per the provisions ofthe said Act.

F.Il. Wh€ther th€ complaint is barred by llhlEtlon or not?

15. So far as the issue of limitadon is concerned, ih€ Authority is cognizant ol
the view that the law oflimitation does not strictly apply ro rhe Real Estate

Regulation and DevelopmentAuthority Act of2016. However, the Aurhoriry

under section 38 of the Act of 2016, is to be guided by the principle oi
natural justice- It is universauy accepted maxim and the law assists those

who are vigilanf not those who sleep over th€ir rights. Therefore, to avoid

opportunistic and lrivolous litigation a r€asonable period of t,me needs to

be arrived at for a litigant to agitate h,s r,ght. This Author,ty ofthe view that

three yea.s is a reasonable time period for a litigant to i.itiate litigation to

prc\s h,s rights under normal ( r rcumstances.

16. It is also observed that the Hon'ble Supreme Court in its order dated

10.01.2022 in MA NO.Z1 of 2022 ofsuo Moto writ P€tition Civil No.3 of

2020 have held that the period lrom 15.03.2020 to 28.02.2022 shall stand,/

Pase t5 oi 17



fis HARERA
GURUGRA]V

excluded for purpose oflimitanon as may be prescribed under a.y Ceneral

orspecial laws in respect of all judic,al or quasi-judicial p.oceedings.

17 In the present matter the cause ofaction arose on 10.04.2017 when the olfer

of possession was made by the respondent. The complainant has filed the

present complaint on 10.10.2022 wh,ch is 5 years 10 months from the date

oi cause ol action. The complaint has not been filed within a reasonable

period of time nor have the complainants explained any grounds for the

delay in filing the same. In view ofthe above, the Authority is of the view

that the present complaint has not been filed within a reasonable time

pe.iod and,s barred bythe limitaiorl-

G. Findings r€garding r€liefsought by the complainant

c.l Direct the respondent to pay tlii lnterest at the pr€scribed rate
on the amount pald on account of delay ln dellvering possession
ofsaid apartmenl

G.ll Direct the respond€nt to provide all the amenitles and golf
driving range as per the layout plan provlded at the tim€ of
booklnS.

G.III Set asid€ the one stded tndemnity bond that th€ respondent got
signed from the complainants underundue influence.

18. In the present complaint, the buyer's agreement was executed on

30.12.2008. As per clause 14 (a) ol the agreement the respondent was to

offer the possession of the unit to the allottees by December 2010. The

date of execution of Buyer's Agreem€nt is 30.12 2008. The respondent is

also entitled to the grace period ot90 days- Thus, the due date comes out to

h.30 03.2011-

19. On consideration of the documents available on record and submissions

mad€ by both the parties rega.ding contravention of provisions oithe Act,

the Authority has observ€d that the Buyer's Agreement between the

complainants and the respondent was executed on 30.12.2008. Acco.djng

to the terms of this agreement, possession of the unit was to be offered by

Compla'nt No. 5371 of 2022
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21. Complainl stands di

22. File be consigned to

conplaintNo.6373 of 2022

December 2010 ptus an additional 90 days grace period is allowed to the

respondent, in ierms of the agreement. Therefore, the due date for

possession, considering the grace penod was 30.03.2011' The respondent

ohained the occupation cenificate for the rclevant tower on ll'02'2017 An

offer of poss€ssion was made to the comphinanls on 10 04-2017, and the unit

was formllly handed over on 17-05.2017,6 indicaled bv the h&dover letler

daled 17.05-2017. The convey ce deed was executed in favour of the

complainants on 05.09.201 7.

20. The cause ofaction for this co on 10.04.2017, when possessioD

was offered. The complainant present complaint on 10.10.2022,

resulting in a delay ol from the date the cause of

smissed being barred bY

Dated: 25 -09.2024

Estate

ority,


