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Shri] K Dang and Shri, Ishaan Dafig=====" o

i , ? %& & § 9
2 L 475 JORDERs & .0
€ present compléggq}ti‘ dgﬁgd MZ@B‘%Z;}ZZ&%%{ been filed by the

complainant/allottee under section 31 of the Real Estate (Regulation and

Development) Act, 2016 (in short, the Act) read with rule 28 of the Haryana

Real Estate (Regulation and Development) Rules; 2017 (in short, the Rules) for

violation of section 11(4)(a) of the Act wherein it is inter alig prescribed that

‘the promoter shall be responsible for all obligations, responsibilities and

functions under the provisions of the Act or the Rules and regulations made

there under or to the allottees as per the agreement for sale executed inter se.
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&9 GURUGRAM Complaint No. 5605 of 2022

Unit and project related details

The particulars of unit details, sale consideration, the amount paid by the

complainant, date of proposed handing over the possession, delay period, if

any, have been detailed in the following tabular form:

Sr. No. Particulars Details

1. Name of the project Gurgaon Greens, Sector 102, Gurugram,
‘ Haryana

2. Unit no. GGN-20-1202, 12t floor, building no. 20

measuring 1650 sq. ft.

Ve ’E’Eaéégggoif complaint]

3. Provisional allotment" 2?@%?3
letter : )%?of com lalnt]
fW ;ps &z U i '_ p
4, ( '
5 Possession clafisg :4144\{BOSSESSIOA7 ﬂgﬁ 3

7
& :
§ - § P fa«( a) Tlme of handmg}: §;ver the Possession
8 N

y{% g

3 §§S§'ub]e(:t tgo terms 5‘f L Is”§clause and barring force
. ma]egur ggondltlggn%@ubject to the Allottee having
@omplled*wzth dllthe ferms and conditions of this
§£ B3 i gﬁf @ d

Agreem t,;and otébemg in default under any of

o the«proVISzongﬁ;thls Agreement and compliance
¢ %Wlﬁ%‘?'aumpi;gﬁvmwn.? Sformalities, documentation
“Btezasprescribed by the Company, the Company
)SEs toHidind over the possession of the Unit

%%“@posgs o' ¢
i 3’6 gnr Six: months from the date of

wé

s&i‘%

wi
= stare o constfuction, subject to timely
= gcomp’lzanee of & the p provzszons of the Agreement by
y| the AHB"ﬁtéea@The AlIottee agrees and understands
that the Company shall be entitled to a grace
period of 5 _(five) months, for applving and
| obtaining the completion
certificate/occupation certificate in respect
of the Unit and/or the Project.

(Emphasis supplied)
[page 43 of complaint]

6. Date  of start of]16.06.2013
construction as per

statement of account
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a GURUGRAM Complamt}No. 5605 of 2022
dated 18.10.2022 at page
140 of reply
7. Due date of possession 16.06.2016
8. Total consideration as |2 99,82,767/-

per statement of account
dated 18.10.2022 at page
140 of reply

9. Total amount paid by the | ¥ 1,0 1,70,096/-
complainant as per
statement of account ,
dated 18.10.2022 at page CRURS
140 of reply Qe

10. Occupation certificate 0
}@;ﬁ,&“f" : .:

11.

12.

13.
paid to the cor
as per State
account

18.10.2022 at page
and 141 of repgéy vigg :

s, B

w le%oW%ngséﬁgmlss jor smn the complaint:
That the respondent had advertised itself as a very ethical business group that
lives onto its commitments in delivering its housing projects as per promised
quality standards and agreed timelines. That the respondent while launching
and advertising any new housing project always commits and promises to the
targeted consumer that their dream home will be completed and delivered to
them within the time agreed initially in the agreement while selling the

dwelling unit to them. They also assured to the consumers like complainant
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iii.

GURUGRAM Complaint No. 5605 of 2022

that they have secured all the necessary sanctions and approvals from the

appropriate authorities for the construction and completion of the real estate -

project sold by them to the consumers in general.

That the respondent was very well aware of the fact that in today’s scenario
looking at the status of the construction of housing projects in India, especially
in NCR, the key factor to sell any dwelling unit is the delivery of completed
house within the agreed and promised timelines and that is the prime factor

which a consumer would consider whlle purchasmg his/her dream home.

Respondent, therefore used thl@‘l‘
\}:"_
of gullible consumers, in its max

warranted to the consumers thét their dr éémﬁhome will be delivered W1th1n the

ﬁwé@?%

agreed timelines and cons%merf-

L
along-with the 1nstallments of homie:
s
market. P

k]

That somewhere in thé”%rfgi’s nfch§ of
Vol

business development 2550¢ cla ate a5'

c‘%giét #4 N
ln%%%%é}fg éﬁ
Respondent was going to launtk

invest and buy a flat

Sector-102, Gurugram .n @

respondent at the respon fefits branph offiﬁcJé““ETﬁzaar Busmess Park, Mg Road,
fméﬁﬁwi%fm W;?m i 4
Sikanderpur Chowk, Sector | 28 Gurugram% ;132%%2 where the respondent
explain the project details of “Gurgaon Greens” and highlight the amenities of
the project (Gurgoan Greens) like Joggers park, joggers track, rose garden, 2
swimming pool, amphitheater and many more and told that tower 16, 07, 20,
and 22 is only available for advance booking and each tower will have G+13
floors and on every 13t floor of these towers there will be a penthouse which

possessing floor no 13t and 14t floor, on relying on these details complainant

enquire the availability of flat on 12% floor in tower 20 which was a unit

Page 4 of 25



iv.

4
) t :
‘ GURUGRAM Complaint No. 5605 of 2022 |

consisting area 1650 sq ft. respondent represented to the complainant that the

respondent is a very ethical business house in the field of construction of
residential and commercial projectand in case the complainant would invest in
the project of respondent then they would deliver the possession of proposed
flat on the assured delivery date as per the best quality assured by the
respondent The respondent had further assured to the complainant that the

respondent has already processed the file for all the necessary sanctions and

approvals from the appropriate and concerned authorities for the development

b
£S5 R

material of the said project t@wt‘ﬁ @@

P

4
assured that the allotment%lettelz; an

projectwould be issue gl
by the complainant. T%l
believing them to be
1202 on 12t floor in 13

=
"@

measuring approx1matel

township to be develope

&
paid Rs.7,50,000/- th‘f:)ughégm%%e
cheque bearing no. 6‘97555”?

07.02.2012.

%@Accordlngly, the complainant have

That in the said apphcatlon Form the price of the sald flat was agreed at the
rate of Rs.4703/- per sq. ft. mentioned in the said application form. At the time
of execution of the said application form, it was agreed and promised by the
respondent that there shall be no change, amendrﬁent or variation in the area
or sale price of the said flat from the area or the price committed by the

respondent in the said application form or agreed otherwise,
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: GURUGRAM ‘Complaint No. 5605 of 2022
TR o

That approximately after one year on 27/01/2013 the respondent issued a

provisional allotment letter which consisted very stringent and biased
contractual terms which are illegal, arbitrary, unilateral and discriminatory in
hature, because every clause of agreement is drafted in a one-sided way and a
single breach of unilateral terms of provisional allotment letter by complainant,
will cost him forfeiting of 15% of total consideration value of unit. Respondent
exorbitantly increased the net consideration value of flat my adding EDC, IDC
and PLC and when Complainant opposed the unfair trade practices of

petitra

respondent they inform that EDC I)@%‘nﬁ?’fLC are just the government levies

; %_&@5‘ "y,
fatebag ;f yabout the delay payment
‘5 W Sl %ﬁ@"‘;@%
stanidard. ruleofiec

ruletof<company and company will

é
charges of 24% they sﬁ%%&

m&*

also compensate at the,‘rate of RS@Z 9 perf%q ft. p onth in case of delay in

possession of flat by om@anx C@g;mpgal
T AN EEE
unilateral and dlscrlmlnatory terrr%s ofiprovi

g B

‘**%‘“‘g %g §§ %g §

these illegal, arbitrary,

)
'r*all tment letter but as there

‘at ﬁéomplalnant stop the further
payment of lnstallments then in hé‘t%cas espondent forfeit 15% of total

omplainant. Thereafter on

! '%%%@Olf‘rﬁipg@&by
27% May 2013 bullder buyer agrg% eﬁt Wés exétuted on similar illegal,
o e A

arbitrary, unilateral an@;ﬁ dlscrlgnéwnw%ory gtfgrﬁl% énarrated by respondent in

provisional allotment letter.

That as per the clause - 14 of the said flat buyer’s agreement dated 27t May
2013, the respondent had agreed and promise to complete the construction of
the said flat and deliver its possession within a period of 36 months with a Five
(5) months grace period thereon from the date of start of construction.

That from the date of booking 7t February 2012 and till 31st May 2019, the

respondent had raised various demands for the payment of installments on
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m GURUGRAM Complaint No. 5605 of 2022

complainant towards the sale consideration of said flat and the complainant

have duly paid and satisfied all those demands as-per the flat buyers a'greément
without any default or delay on their part and have also fulfilled otherwise also
their part of obligations as agreed in the flat buyers agreement. The
complainant were and have always been ready and willing to fulfill their part
of agreement, if any pending.

That as per schedule of payments of buyer’s agreement the sales consideration
for said flat was Rs.92,58,383/ —exclusive of service tax and GST, but later at the

3%2;076/— in sale consideration and

h

time of possession respondent/’{ad
A

increase Sale consideration to Rs.9 /- without any reason for the same

Rs.1,57,576/- (Rs. 7505
arbitrary, unilateral % ?igu

A2
increase in sales consider rationyat
S,

4‘&% Bhe g : Sh
pay any attention to compla el
s %%

That the complalnant has palm;glge

Mwﬁ’:%?

‘gﬁAs per the statement dated

11.06.2022, issued by the re q 'est of the complainant, the

oy
complainant have alre%g Lol

% W% Y ;a
ald Rs 99 81“25%1%’/ ftow ards total sale consideration

and applicable taxes as on today to the respondent as demanded time to time
and now nothing is pending to be paid on the part of complainant. Although the
respondent charges Rs.1,57,576 /- extra from complainant.

That on the date agreed for the delivery of possession of said unit as per date of
booking and later on according to the flat buyer’s agreement is 16t June 2016,
the complainant had approached the respondent and its officers for inquiring

the status of delivery of possession but none had bothered to provide any
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m GURUGRAM LComplaint No. 5605 of2022—l

satisfactory answer to the complainant about the completion and delivery said

flat. The complainant thereafter kept running from pillar to post asking for the
delivery of his home but could not succeed in getting any reliable answer.

That the conduct on part of respondent regarding delay in delivery of
possession of the said flat has clearly manifested that respondent never ever
had any intention to deliver the said flat on time as agreed. It has also cleared

the air on the fact that all the bromises made by the respondent at the time of

ind frivolous promises, which the

,}‘_%;é Foep

respondent never intended tosfilfill

e sl Jile respendent in its advertisements had
LA i A0 o N
represented falsely regarditig’ thd dehive: Pt
Fard RIS

all kind of unfair trad}gjg;giggmes v\@ i

That the offer of pos;’séssmn %ﬁge?e .

’%gy
,:%i

. $ SEE ,»,:‘ n .5 i . h 5 N K
possession” was not a?;g—é*l%ld\ offer of posses SC

I 2
possession on dated Sﬁ@$§qyj§20§19 Wit]

s ykﬁig 1 ' o ‘{
amounts which are never"ﬁb%%%ﬂf% fﬁgaxgsp%% && s on 315 May 2019 e

AL tﬁe%gjmfé&gf offer of possession builder did

. Sap W, im o W
not adjust the penalty;@@yggde;l%y possession
fi, § ﬁkmﬁﬁ% iﬁ% -

I chafgedthe penalty
,;":'?"'\@ % 3 %
AN | g’ )

lon but CeRd 7l LT
possession builder gaV£§S%§5§ /gwfgmgmy%

&

& &
4

was delayed approx. three yeaI:‘S

delay payment, builde @2%}"% %r annum and in delay in

&

tﬁ%{, 15%%}éllegal, arbitrary, unilateral
and discriminatory. Respondent also demanded an Indemnity-cum-
undertaking along with final payment, which is illegal and unilatera] demand.
Respondent did not even allow complainant to visit the property at “Gurgaon
Greens” before clearing the final demand raised by respondent along with the
Offer of possession. Respondent demanded two year advance Maintenance
charges from complainant which was never agreed under the buyer’s

agreement and respondent also demanded a lien marked FD of Rs.2,52,929/-
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= GURUGRAM Complaint No. 5605 of 2022 |

on the pretext of future liability against HVAT for the period of (01-April-2014

to 30—]une-2017) which is also a unfair trade practice. Complainant informed

the respondent about his unfair calculation of delay possession penalty and also
enquires the construction status of rest of project through telephonically, but
nothing changed, and respondent does not want to answer any enquiry before
getting complete payment against his final demand. Respondent left no other
option to complainant, but to pay the payment two- -year maintenance charges

Rs.1,44,540/- and submit a fixed dep031t of Rs.2,52,929/- with a lien marked in

along with the offer of p 3
aforesaid property on o
That after taking pos $Ssi
that some major str‘; \/v“’ge§
“Gurgaon Greens” in cof : 1§§e

i

s
et

Phiwas.to S but in reality it is very small

T E g GUSS

as compare to 8 acre and respoti “‘d wg,w]iﬁsj@&bulld car parking underneath ‘Central
Park’. Most of the amengtles tardi nowherdfelist/fh project whereas it was

o gg%s & 3
highlight at the time of ooklng offlat; Res“ﬁ‘}z ‘grgiiden% dl‘%l&“’many structural changes

P ’%?"‘z@% gf‘%im‘% A

%
and cut down on the 1nternal fegt%ures ofgpr@] ee ,gbased on which respondent

i
T

sold this flat to complainant and gained undue amount of profit on the cost of
complainant and other buyers of the unit in project Gurgaon Greens.
Respondent did not even confirm or revised the exact amount of EDC, IDC and
PLC after considering the structural changes neither they provide the receipts
or documentary records showing the exact amount of EDC, IDC and PLC paid to
government and Respondent did not even adjust the surplus amount of EDC,

IDC and PLC charged from complainant and other buyers.
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Respondent charge exceptionally high PLC from complainant without even

transferring the ownership rights of amenities to complainant on the common
area of project. Respondent compelled almost every flat owner (total 672)
through unilateral buyer’s agreement to pay PLC.

Respondent did not provide the final measurement of above said unit No. 1202,
tower no. 20, “Gurgaon Greens”. Respondent charge all IDC, EDC and PLC and
maintenance as per area of unit as 1650 sq. ft. but there is no architect

confirmation provided by respondent about the final unit area which

papap ¢

possession of the apartm;%ﬂwggs;u
16 June 2016, therefore t@“‘e ; X
date of possession (16@?

Nn on the complainant if

=3

Iy
on complainant, smcé t ‘

S

%
=

NN E Y
§bf ﬂat%gvi’.‘_c;f in the time stipulated in the
% #e P ; ",

RS
4
; T

S |
ébfg% St o S ——
a. = R s

On 31.05.2019 complaln ai EESP: telephonically that respondent
o g 8% 5
s creating anomaly by not co mpensating.the’complainant for delay possession

g

charges at the rate of i 1nterestz §;pefa."f1'

g ‘%Mx:@

RERA Act2016. Complainant makes
Anlns
frespondentdoesnot compensate the complainant
IS ASTY A §

for delay possession 1nte§e3t£§gh§% will pproach the appropriate

o
it clear to respondent that®

forum to get redressal. Whenever complalnant enquire about the delay
possession charges, respondent making excuse of getting approval from
directors, but till date respondent did not credit the delay possession interest,

That the respondent has committed grave deficiency in services by delaying the
delivery of possession and false promises made at the time of sale of the said
flat which amounts to unfair trade practice which is unfair as well as illegal. The

respondent has also criminally misappropriated the money paid by the
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1 GURUGRAM _ Complaint No. 5605 of 2022

complainant as sale consideration of said flat by not delivering the unit on

agreed timelines. The respondent has also acted fraudulently and arbitrarily by
inducing the complainant to buy the said flat basis its false and frivolous
promises and representations about the delivery timelines aforesaid housing
project.

That the respondent has acted in a very deficient, unfair, wrongful, fraudulent
manner by not delivering the said flat situated at the project “Gurgaon Greens”
Sector-102, Gurugram within the timelines agreed in the flat buyer’s agreement
and otherwise. That as on 31.05@@@%&%@%%% a total delay of 3 years.

S

. L
That the cause of action accrued i

uing and is still subsisting

%

fa f
on day-to-day basis. . ;g g
Relief sought by the cgr‘:ﬁp‘%@a}n:
S AT
The complainant has soﬁgﬁgﬁg@%ll:_ i
“’ %%ﬁg ! 2 ’
I Direct the respondéy Qtﬁlgjgé%@ﬁ,tewﬁeg’f%gg%kfe rate of 18% on account of
delay in offering poss%ssj%ﬁé@%ﬁﬁ@ﬁgfl%m /-, paid by the complainant
St .

as sale consideration of the
: e o B
of delivery of po;sma;_seg%s%mn%

%&ﬁ% :
II.  Direct the respé%ndfgrygg to. retlirni R

ond L, 5/ 6/, amount unreasonably
charged by resp Qend*efntf-bgya&ir%crigeafs~i:r;l\gms%le;§13rgiige,?gfter execution of buyer’s
agreement betwggg?@goagg &écg@pgmﬁnt _

Il Direct the respondent to return entire amount paid as GST Tax by
complainant between 01.07.2017 to 24.07.20109.

IV.  Direct the complainant’s bank to remove the lien marked over Fixed
deposit of Rs.2,52,929/- in favour of respondent on the pretext of future
payment of HVAT for the period of (01.04.2014 to 30.06.2017). and also
order to direct respondent to assist the process of removing lien from
complainant’s bank by providing NOC for the same. :

V. Direct the respondent to pay an amount of Rs.55,000/- to the

complainant as cost of the present litigation.

saidfla

tfrom the date of payment till the date
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iv.

J GURUGRAM Complaint No. 5605 of 2022

On the date of hearing, the authority explained to the respondent/promoter

about the contraventions as alleged to have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty.

Reply by the respondent.

The respondent has contested the complaint on the following grounds.

That the present complaint is not maintainable in law or on facts. The present
complaint raises several such issues which cannot be decided in summary
proceedings. The said issues require extensive evidence to be led by both the

{Toontt (2

partles and examination and {grg”s“ é3:%{"‘3:9nat10n of witnesses for proper

5,

,f? %g% iiﬁ/ ad]udlcated by the civil court. The
10
present complalnt deserves%eﬁ% i ‘edﬁ@%gthls%ground alone.
) ﬁ 4 ;

complaint. The present}cﬁgm lalngﬁlsgbw%sfe‘ﬁ’z?ﬁ%
5 EEE

provisions of the Act égs%“f% ar% ini@iorfec

conditions of the buyer’ ngﬁ dagted‘§27

2.
i S

the submissions made i

of the present complaln‘t **s’o aéﬁ“‘té‘ ) g ut th
ibilities of the rhspohdehtas Wall-a ?t 5%
responsibilities of the respondent as wellas theeor

That the complainant is estopped by her own acts, conduct, acquiescence, laches,

> &w

7
mplamant thereunder.

omissions etc. from filing the present complaint.

That the complainant had approached the respondent and expressed their
interest in booking an apartment in the residential group housing project being
developed by the respondent known as “Gurgaon Greens” situated in Sector 102,
Village Dhankot, Tehsil & District Gurugram. Prior to making the booking, the

complainant conducted extensive and independent enquiries with regard to the
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Complaint No. 5605 of 202;,

project and it was only after the complainant were fully satisfied about all
aspects of the project, that the complainant took an independent and 'informed
decision, uninfluenced in any manner by the respondent, to book the apartment
in question.

That the complainant were provisionally allotted apartment no GGN-20-1202,
admeasuring 1650 sq. ft. approx. saleable area, in the said project. The
complainant had opted for an instalrnent/construcﬁon linked payment plan.
The buyer’s agreement was executed between the complainant  and the

respondent on 27.05.2013, willingslc St -@@“gsciously after duly understanding

and accepting all the terms and coz:

i X:.‘%&‘.
plan. Although the com%’éﬁﬁﬁ%kﬁh EX
.x’/.‘%“ ‘«.E&«_ + %ﬂ?,z '»'"'-',

payments in accordancggi@%‘cﬁthetpfﬁ{ T %‘%&ff

Wit \‘;V“f 3

irregular in payment§ g;g gf?ns‘cal,ﬁmgmtsfﬁb res|

reminders for paymen%}fﬁlﬁn ;g §§ h§e @§§®

the payment plan. @ | %f gé

Thatitis pertinent to mer;tiz% éh %at%%fﬁgytﬂb&eyterms and conditions of the
buyers agreement, the complz?*‘”"e w@iﬁﬁ?@g@;\?\%}é under a contractual obligation

le v ﬁ% the buyers agreement, on

5 Gk .

m”gﬁwﬁhlc}ﬁhe respondent is entitled to
RIS VAR A

levy delayed payment ct arges In ace > Withecl:

to make timely payrneﬁ?t@gﬁ?%ll ahotints ‘ag%ab**‘f’e und.

or before the due dates of pAyment £l

1n accordanege wi th'clause 1.2(c) read with clauses

TN R NP 1%
12 and 13 of the buyers agreement.

That in the meanwhile, the respondent registered the project under the
provisions of the Act. The project had been initially registered till 31.12.2018.
Subsequently, the registration of the project was extended till 31.12.2019. In the
meanwhile, the respondent completed construction of the tower in which the

apartment in question is situated and applied for the occupation certificate in
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~ required to be excludec«i%;wafr om comp

17 HARERA
qx GURUGRAM Complaint No. 5605 of 2022

respect thereon on 3 1.12.2018 the same was issued by the competent Authority
on 30.05.2019.

That it is pertinent to note that once an application for grant of occupation
certificate is submitted for approval in the office of the concerned statutory
authority, the respondent ceases to have any control over the same. The grant of
sanction of the occupation certificate is the prerogative of the concerned
statutory authority over which the respondent cannot exercise any influence. As
far as the respondent is concerned, 1t has dlhgently and sincerely pursued the

: ty for obtaining of the occupation
%%év

d to the respondent in the facts and

circumstances of the case, Thel;efo e%
&nsi»

o
%% ¥ f’t
authority to grant occup’ﬁj meé?t ICAEE
A \%““é’a‘“\w} %

GoxalT

Igf

implementation and de oépmen’tefsthr” Loje

That the complainant Wa%”sfj}r%ryﬁvgelléa
% a2 ; :

Yheh & o§ |

unit in question is deerged%tgigbeg exti
%“*é%""

circumstances and has acfuiiesc
*‘ﬁ%%
were raised after the so-called du}eﬁd

any protest or demur ac&%%rdlf%gly?% éw %‘
sV
timelines as per the buyers agf“eeméﬁlt Ts‘h early shows that the present

# oy g % P %a

complaint is just an aftertheug]gtx%kfo tlg’e;pérp@s%es‘:{f‘ extorting illegal gains by

car

arm twisting the respondent and abusing the due process of law.

That upon receipt of the occupation certificate, the respondent offered
possession of the apartment in question to the complainant vide letter dated
31.05.2019. The complainant were called upon to remit balance amount as per
the attached statement and also to complete the necessary formalities and
documentation so as to enable the Respondent to hand over possession of the

apartment to the complainant.
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Xiii.

Xiv.

XV,

7 GURUGRAM Complaint No. 5605 of 2022
That the complainant took possession of the apartment in question on 18.07.

2019.The present complaint has been filed as an afterthought to extract monies

from the respondent. Thus, the present complaint is time barred and deserves

- to be dismissed at this very threshold with exemplary costs. The present

complaint is nothing but a gross misuse of process of law.

That at the time of taking possession of the apartment, the complainant have
admitted and acknowledged themselves to be fully satisfied with regard to the
measurements, location, direction, developments et cetera of the unit and also

FEIRRS »(\<x

admitted and acknowledged that g he;g la}gnant do not have any claim of any
o

nature whatsoever against the

possession, the liabilities and obligations i

ﬁ@%@%;@; ‘

allotment letter/buyer’s agreefrgﬂ;,en’(

are estopped from flhng theﬁ%rese,v,gf*‘ﬂ" i

S,

;'t'? fied. Thus, the complainant

1nst1tutlon of the present

% | o wRd

. 1 g oo dst
respondent has duly %@fu 11edw§1ts gc ntra:ctu:v bli
} 3

5

complaint is nothlng g an ftseart o Tghts That%t% Is submitted that the

m
o S

54

agreement and therefo%e«

(D
&M o
=)
n
Gt
—
o
o T

o 3]

SN
complaint is absolutely un]us%:ﬂ‘e Fand{uny

:?4-‘5:;

That thus, it is evident that th n
web of lies and the falsg. amﬁﬂd fI“l%V

'%i W m. ,@;,'5' i
respondent. The respondetithas du
B

LIS AR A
in question and has also”ol;fer:e  Dogsession’ o of! the /same to the complalnant

within the time period stipulated under the buyer’s agreement. There is no
default or lapse on the part of the respondent.

That it is most respectfully submitted that the contractual relationship between
the complainant and the respondent is governed by the terms and COndlthl’lS of
the buyer’s agreement dated 27.05.2013. Clause 31 of the buyer’s agreement
provides that subject to force majeure conditions and delay caused on account

of reasons beyond the control of the respondent, and subject to the allottee not
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being in default of any of the terms and conditions of the same, the respondent
expects to deliver possession of the apartment within a period of 60 days from
the date of issuance of the occupation certificate by the competent authority.
The occupation certificate was issued by the competent authority on 30.05.2019
and the offer of possession was made one day later,i.e on 31.05.2010. Thus, there
is no delay in so far as the respondent is concerned.

That as has been submitted in the preceding paras of the present reply, the

respondent had completed construction of the apartment/tower by December

c%c%upation certificate on 31.12.2018.

‘, € competent authority on 30t May

| S*bl;QmiSSion of the application for

e
-e‘»’g‘vespo’ndent cannot be held liable in

31

=]

e -

S

rg,%é‘i
s gwc Ty R (D
2
>
@._..

@)
(@]
o

S e
v -
I3

% Dy S

—
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=
S mao:z*

% Sy
That thus, it is evident & ;%harg - thé en gcase o th

’&
web of lies and falseh® ods. and% ﬁ %base “§‘“ ”"’d frlvolous allegations made
£ 1y L ,Ma
against the respondent! areﬁnothlng Qgc anwafte

-uaghat gThe respondent has duly
completed construction of the apartment in question and has also offered
possession of the same within the period of extended registration under the Act,
well within the agreed timelines as provided under the buyer’s agreement. There
is no default or lapse on the part of the respondent.

That it is submitted that the interest for the alleged delay demanded by the

complainant is beyond the scope of the buyer’s agreement. The complainant
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cannot demand any interest or compensation beyond or contrary to the agreed

terms and conditions between the parties.

That it is evident from the entire sequence of events, that no illegality or lapse
can be attributed to the respondent. Thus, the allegations levelled by the
complainant qua the respondent are totally baseless and do not merit any
consideration by this Authority. The present complaint is nothing but an abuse
of the process of law. Thus, it is most respectfully submitted that the present

complaint deserves to be dismissed at the very threshold.

“ ',*@n/lnterest to the complainant is

'fc-\

ainant, being in default, are not entitled

to any compensation in t%ms"

& f
Furthermore, in termsﬁgféj};%%i; : o; "“h‘g buyer’s agreement, no
compensation is paya%; é(;i‘Ue toﬁ }\d%éla@ % f ceipt of the occupatlon
certificate, completlongé;%;?gt%ﬁcate ar ld mlssmn/sanctlon from
the competent authorli%éﬁeyyelji { to mention herein that
compensation amountl;‘%gfo %s 1%, ﬁ% Fedlted to the complainant
i ﬁ?

% % %
although in accordance W?E}%étﬁ§8 -agreemient, the complainant, being in

0 Bl B

T < S0 YT g

! @g% i i”«ggg ,mﬁy -
default of the buyer’s agreem enﬁz@lssmyyﬁgv;sﬁw t#entitled to any comperisation from
the respondent. Furthéf ﬁ%ﬁ anﬁ%@umﬁﬁﬁ f Rs.57/840 /-#as credited towards anti-

B

g\_ﬁ? A
profiting and EPR of Rs* 7,2‘%6‘%

&
fm, % ?&
Copies of all the relevant: $ @%%egt%gave be T gfll%%l d placed on record. Their

authenticity is not in dispute. Hence, the complaint can be decided on.the basis

Tted'to tl%‘%é complainant.
i T

of these undisputed documents and submission made by the parties.
Jurisdiction of the authority

The authority has complete territorial and subject matter jurisdiction to
adjudicate the present complaint for the reasons given below.

E.I  Territorial jurisdiction
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11. So, in view of the prov1sf’

’ GURUGRAM Complaint No. 5505 ofzozz—]

As per notification no. 1/92/2017-1TCP dated 14.12. 2017 issued by Town and

Country Planning Department, Haryana the jurisdiction of Haryana Real Estate

Regulatory Authority, Gurugram shall be entire Gurugram district for al]
purposes. In the present case, the project in question is situated within the
planning area of Gurugram district, Therefore, this authority has complete
territorial jurisdiction to deal with the present complaint.

EIl Subject-matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be responsible

3435,

Nli‘"”Sectlon 11(4)(a) is reproduced as

to the allottee as per agreemenggf@r*

hereunder:

Section 11

0nszb171t1é§§d%1d functions under
the provisions of thi Sf»A?ct or the rules ‘%J gulatlon ade thereunder or
to the allottees as§per the agreement sale ory I;%i;f’*the association of
allottees, as the case may, be, till thgge cor v yancegfcf ag the apartments plots
or buildings, as theffcase‘may"%e to the allettees ort _{\Common areas to

%
the association of allof;tees«*or the %ompjete%‘t author ds the case may be;
i ,

(a) be responsible f@rgﬁll @bllga ns ‘Fe g,

Section 34-Functzon%of the A&%%;ri;

34(f) of the Act provides to‘éensure?c é%plza c%of the obligations cast upon

the promoters, the allottees and&the realaestc'f?& e agents under this Act and

the rules and re ula ons made thereundele« — ,
T "N

g@f’f‘@g Actq %tedﬁ%@%ﬁ“ myég, the authority has complete

SRR

s

’g
S

R

eé‘?

jurisdiction to decide th&  Complaiat regardlf*fé’i‘«non stompliance of obligations by

é& ef{:,gﬁ! %J“&t:wm? “;a é_“,,.ua::
the promoter leaving aside compensation which is to be decided by the

SR

adjudicating officer if pursued by the complainant at a later stage.

Findings on the relief sought by the complainant.

FI  Direct the respondent to pay interest at the rate of 18% on account of
delay in offering possession on Rs. 99,81,521/-, paid by the
complainant as sale consideration of the said flat from the date of
payment till the date of delivery of possession.
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In the present complaint, the complainant intends to continue with the project

and is seeking delay possession charges as provided under the proviso to
section 18(1) of the Act. Sec 18(1) proviso reads as under-

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to complete or is unable to give possession of an
apartment, plot, or building, —

Provided that where an allottee does not intend to withdraw from the
project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of the possession, at such rate as may be prescribed,”

Clause 14 of the buyer’s agreement d@;ts%%% 7.05.2013 provides for handing over
;A;:fp;% y
by

- of

of possession and is reproduced@{‘%ﬁ
. P
14. POSSESSION |
(a) Time of handing over the'Possi ssion %@F :
Subject to terms of this clags@%ndfbﬁgﬂ%%@ﬂ reeMajeure conditions, subject to
the Allottee having QOm%jligdyvaiﬁ?fl }??éé e@%ﬁ%ﬁgnd conditions of this
Agreement, and nogﬁ Q;‘gi%gffn ’diéfg‘a\yit.«mﬁ%ﬁ"er cmy%"‘éj’"%gthe provisions of this
Agreement and com%lg‘;@nég withzglkprovisions, forﬁ‘n&fﬁﬁg@ documentation etc,
as prescribed by {i ?gkcgpmpany, gt;he C@‘@*pagy plg@o%sés to hand over the
possession of the Unitgwithin 36 éfﬁi@ﬁ Six) monthsifrom the date of start of
construction, subje%t 0] gf‘i“zmely}f cor pli@fncé%of thé=proyisions of the Agreement
by the Allottee, The‘éggllézt%éﬁaéfreeg ang, unﬁer&lgan‘g%ﬁéggtfthe Company shall be
entitled to a grace ﬁg‘;io@ oﬁ§5 (five) moﬁ%thggfbﬁ}?‘i‘p‘blying and obtaining
the completion certificate ‘%%%pﬁ%aﬁion gé%tﬁﬂéatgﬁn respect of the Unit
and/or the Project. &%%Wﬁ;ﬁ“ %@Wwf& QT
. T s 255 i .
Due date of possession and aggﬂ;ggﬁs—@}xlégyﬁof*’grace period: The promoter has
proposed to handovef%thgp%%esﬁiﬁn %%he‘gs%d unit within 36 months from
the date of commendenient of GoRbtiuction vand 4t is further provided in

agreement that prom@ter%gghafll l}eg ?gltL%ﬁggétgv a grag@?gf:)erlod of five months for

applying and obtaining completion certificate / occﬁpation certificate in respect

% Y i
KUV W

of said floor and /or project. The construction commenced on 16.06.2013 as per
statement of account. The period of 36 months expired on 16.06.2016. Further,
the complainant-builder has submitted that a grace period of 5 months may be
allowed to it for applying and obtaining the competition certificate /occupation
certificate in respect of the unit and/or the project in terms of order dared

08.05.2023 passed by the Hon'ble Appellate Tribunal in Appeal No0.433 of
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2022 titled as Emaar MGF Land Limited Vs. Babia Tiwari and Yogesh
Tiwari wherein it. Has been held that if the allotees wishes to continue with the
project, he accepts the term of the agreement regarding grace period of three
months for applying and obtaining occupation certificate. The relevant portion

of the order dated 08.05.2023, is reproduced as under:

“As per aforesaid clause of the agreement, possession of the unit was to be.
delivered within 24 months from the date of execution of the agreement i.e,
by 07.03.2014. As per the above said clause 11(a) of the agreement, a grace
period of 3 months for obtaining Occupation Certificate etc. has been
provided. The perusal of the OCcupa{t,\I:;qy_a% Certificate dated 11.11.2020 which
was ultimately granted on 11.11.2028308isalso well known that it takes time
to apply and obtain 0ccupatioﬁ56%§*§i$%}
: R 5 ) -
per section 18 of the Act, if the projectiofithe promoter is delayed and if the
allottee wishes to withdraw thenghe

Lheneneq; &?gthe option to withdraw from the
project and seek refund o f@ﬁ*ﬁé&arﬁdb%ﬁ ;

i;i“ }{f?bm the concerned authority. As

ﬁ%n%"& allottee does not intend to

withdraw from the proj@ét;%%n‘dmgﬁ%?;? sgggi?o, cofitinye with the project, the
allottee is to be paid iftereStby ther %fi’g’éf Yor gachmonth of delay. In our
opinion ifthe allotteé‘?w%s'h;@@‘s to con gﬁ?ﬁthe%g@}gé@ he accepts the terms
of the agreement régtirding gra‘}éé"wpée"‘ﬁio?ﬁ%j‘? threesmanths for applying and
obtaining the ocguputipn certificates*So, in VIeIKQ%O? the above said
circumstances, tﬁe%ﬂbellaﬂt-pggong%te% iséé;enti‘-leg!j to avail the grace
period so providé_d;ﬁ: %ggyeﬁ’égre"emfe’ffnt .gf%or c‘%ﬁél)ﬁl g éij_imd obtaining the

) PN A A M I I b
Occupation Certzﬁ’c;%g‘ge/. ﬁ%zusi wéih inclusion
per provisions of Sectia%gll {

St

o

i Y 1 fgra:\! @erlod 0f3 months as
[ fa)iof the %;fgreamentgﬁgg?zfé

& e | .. .

A pe dgreg ﬁ ﬁt%?al competition period

becomes 27 months. ThuSithe dueida te of delivery.6fipossession comes out to
FO o R AT o, Q} g.p

07.06.2014.” %5%@??% et e
in vi NGR4T . .
15. Therefore, in view of the aboVesjutlgément-and considering the provisions of

the
4

gp‘%gmg%‘ér is entitled to avail grace
: : S VS ANY VLAY
period so provided in the"dgreement fo%ﬁ“ﬁ%plyln”g and™

ST PN L A
certificate. Therefore, %Eh*e;dgyg date ojfgaQ flr%g{@V ,\

o g

the Act, the authority 1§ oftheé%iew that
b s Wiyt

| Epossession comes out to
be 16.11.2016 including grace period of 5 months.

16. Admissibility of delay possession charges at prescribed rate of 'i_nterest:
The complainant are seeking delay possession charges however, proviso to
section 18 provides that where an allottee does not intend to withdraw from
the project, he shall be paid, by the promoter, interest for every month of delay,
till the handing over of possession, at such rate as may be prescribed and it has

been prescribed under rule 15 of the rules.
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Consequently, as per website of the State Bank of India.e, , https://sbi.co.in, the

marginal cost of lending rate (in short, MCLR) as on date i, e, 13.08.2024 is @
9%. Accordingly, the brescribed rate of interest will be marginal cost of lending
rate +2% i.e. 11%.

On consideration of the documents available on record and submissions made
regarding contravention of provisions of the Act, the Authority is satlsﬁed that
the respondent is in contravention of the section 11(4) (a) of the Act by not
handing over possession by the due date as per agreement. By virtue of clause

14 of the buyer’s agreement ec‘-

respondent on 27.05.2013, the on of the subject unit to handover

21

within thirty-six months fromstfe | ate) ¢ f; art of construction i.e, 16.06.2013

along with grace period of 5g§oﬁn el

certificate/ occupatio gﬁ%%fﬁat%m peg itand/ or the projecti.e,
16.11.2016. Thereforg §§g§due@a%e§%ha?dgl

be 16.11.2016. In the %ﬁ%g;tc *th%; co% oy i 5

the respondent on 31%\&9“% @@gﬁ erg%obg’gal

30.05.2019 from the co?%“ét 1Al (thcnletyf&:}gg

view that there is delay on “thze%péiﬁ%%jtﬁf respondent to offer physical
5

possession of the all@-tt‘ Wthe complalnﬁant as per the terms and

LI - S, »if"czw‘@ 1% ¢‘mw
conditions of the buygr §“’agreem%nt a%n }“f’%dﬁblt not executed between the
W”'Q S e N ;
parties. %\%&w y. é‘%

Section 19(10) of the Act obligates the allottee to take possession of the subject
unit within 2 months from the date of receipt of occupation certificate. In the
present complaint, the occupation certificate was granted by the competent
authority on 30.05.2019. The respondent offered the possession of the unit in
question to the complainant on 31.05.2019. So, it can be said that the
complainants came to know about the occupation certificate only upon the date

of offer of possession. The handover letter was given to the complainants on
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05.10.2020. Therefore, in the interest of natural justice, the complainant should

be given 2 months’ time from the date of offer of possession. This 2 month of
reasonable time is being given to the complainant keeping in mind that even
after intimation of possession practically he must arrange a lot of logistics and
requisite documents including but not limited to inspection of the completely
finished unit, but this is subject to that the unit being handed over at the time
of taking possession is in habitable condition.

Accordingly, the non-compliance of the mandate contained in section 11(4)(a)

re.ad with section 18(1) of the %53% %?art of the respondent is established.

As such the complainant is entitl ““

prescribed interest @11% ped;
16.11.2016 till the date g,f @{gfé% o‘fr ~

’;om‘the due date of possession i.e.,

“&ﬁﬁ%‘v % 05.2019 plus two months

«@« """l»‘q« k.3 . T3
: eréﬁ arlier as per provisions of

O

g

rﬁg
oG
ﬁ?‘

Rs.1,57,576/- for the unreasoﬁ%“b‘*leweherg

by the respondent by increasing

®OF. A W WG e
sale price after executlton gf bu“}%eré sm;%r ;efrnent»é’ffOngzthe perusal of the complaint

I D VaUAY V)Y
the Authority finds that the co pla’;gant has, fauledg to place on record any
b % %

document to substantleteﬁth :afgiesald reheﬁ,clarmed by him. In absence of any

document, the aforesaid relief cannot be granted in favour of the complainant.
Further, the respondent shall not charge anything from complainant which is
not part of buyer’s agreement.

FII Direct the respondent to return entire amount paid as GST Tax by
complainant between 01.07.2017 to 24.07.2019.

That the counsel for the complainant submitted that GST came into force on

01.07.2017 and the possession was supposed to be delivered by 16.11.2016.

Page 22 of 25



23.

24.

GURUGRAM Complaint No. 5605 of 2022

Therefore, the tax which came into existence after the due date of possession

and this extra cost should not be levied on the complainant. The authority has
decided this issue in the complaint bearing no.7228 012027 titled as Vineet
Umesh Gupta Vs. M/s BPTP Limited & M/s Countrywide Promoters Pvt. Ltd
wherein the authority has held that for the projects where the due date of
possession was prior to 01.07.2017 (date of coming into force of 'GST), the
respondent/promoter shall bear the difference in amount of VAT charges and

GST the liability of GST had not become due up to the due date of possession as
F5Ea

per the buyer's agreements.

F.IV Direct the complainant’s bam emove the lien marked over fixed
deposit of Rs.2,52,929/- in, fé"*‘;v f 0 ﬁgl"espondent on the pretext of future
payment of HVAT for thgﬁif)erlo%di oﬁ;
order to direct resp0ndent»zs;git’Z‘ﬂf?i'?gg'J Sié ‘;'
complainant’s bank by provmdl g NOE

£
The authority has decgd %
as Varun Gupta y/s En ‘”ﬁ‘“‘é
the promoter is ent1t1

31.03.2014 @1.05% [o%

the promoter cannot cha
t\_, egame was to be borne by the

#ad
.
‘ en ;p_,,fi%oger«ls bound to adjust the said
amount charged from the. allettee Wijl hethemdues payable by him or refund the

g i 3 &4" i g 3 F

a?&w%u V A A

amount if no dues are pa\ﬁable by ]1'1m%'** 5 .

In the present complaint, the respondent has nor charged any amount towards
HVAT for the period of 01.04.2014 to 30.06.2017, however., vide letter of offer
of possession dated 31.05.2019 has demanded lien marked FD of Rs.2,52,929/-
towards future liability of HVAT for liability post liability 01.04.2014 till
30.06.2017. In Light of judgment stated above, the respondent shall not

demand the same and will initiated necessary action for the removal of lien.
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EV  Direct the respondent to pay of Rs.55,000/- to the complainant as cost of

the present litigation.

25. The complainant are also seeking relief w.r.t litigation expenses. Hon'ble

26.

Supreme Court of India in civil appeal nos. 6745-6749 of 2021 titled as M/s
Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors. (supra),
has held that an allottee is entitled to claim compensation & litigation charges
under sections 12,14,18 and section 19 which is to be decided by the
adjudicating officer as per section 71 and the quantum of compensation &

litigation expense shall be ad]uégi%etgi%,pthe ad]udlcatlng officer havmg due

legal expenses.

ke s
Directions of the authorl

Sy
5/
:;/;F’)

D

upon the promoter as p"‘ei“”

=

& RS
oAy

34(f): g
i. The respondent is E%‘Fe

ie., 16.11.201@1%&% drate of @ffe f 9§ g {glon i.e., 31.05.2019 plus

two months or the date of handlng over Whilchever is earlier as per
proviso to section 18(1) of the Act read with rule 15 of the rules. The
arrears of interest accrued so far shall be paid to the complainant
within 90 days from the date of this order as per rule 16(2) of the rules.
ii.  Also, the amount of compensation already paid by the respondent

towards compensation for delay in handing over possession shall be
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adjusted towards the delay possession charges to be paid by the

Complaint No. 5605 of 2022

respondent in terms of proviso to section 18(1) of the Act.
iii. The respondent is directed to execute conveyance deed in- terms of
section 17 of the Act, 2016.
iv.  The respondent shall not charge anything from complainant which is
not part of buyer’s agreement.
27. Complaint stands disposed of.
28. File be consigned to registry.

(Ashok Sangwan) %@@ : (Vijay Kumiiar Goyal)
Membe ‘ ‘% 73 ANECAN Member

s

g
SRR

B,

hofity, Gurugram

Haryana

Dated: 13.08.2024
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