HAREQA | Complaint No.5782 0f 2022
e GURUGRAM and 5888 of 2022

BEFORE THE HARYANA REAL ESTATE REGULATORY AUTHORITY, |
GURUGRAM

Date of decision: 20.08.2024

NAME OF THE M/s Emaar Mgf Land Ltd.
BUILDER
PROJECT NAME “Gurgaon Green”
S.No.| Case No. Case title ~ APPEARANCE

1 CR/5782/2022 Amba Aircon Pvt. Ltd. V/s . Adv. Sanjeev Sharma -
Emaar M(}F“Land Ltd. (Complainant)

2 CR/5888/2022
/>888/20 Adv. Dhruv Rohtagi

(Respondent)
CORAM: £ p
Shri Arun Kumar ; ey Chairman
Shri Vijay Kumar §(§ ) [ # % Member
Shri Ashok Sangvv%a = | Member
r&‘
1. This order shall dls "Bt Da tltled above filed before

%g;&f.

*%
this authority under se&%tlo;%@ *fSl%@@ﬁ‘*%tge *Real Estate (Regulation and

Development) Act, 2&0 116 (heireln‘"“ftermrefé?r“i”‘e*d as
28 of the Haryana Real‘ES%tate»:@Regul%ltr.n@andxbevelopment) Rules, 2017
Yy wgnd

hei?rﬁles;iﬂ%orrvlplamon‘ of section 11(4)(a) of

IO W |
the Act wherein it is 1nter alia prescribed that the promoter shall be

'?"--3\ Act”) read with rule

(hereinafter referred

responsible for all its obligations, responsibilities and functions to the
allottees as per the agreement for sale executed inter se between parties.
. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, ‘Emerald Hills Floor' being developed by the same respondent

promoters i.e., M/s Emaar MGF Land Ltd. The terms and conditions of the
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Complaint No.5782 6f .2‘0.22_.
and 5888 of 2022

builder buyer’s agreement that had been ééecﬁfed between the paftieé
Inter se are also almost similar. The fulcrum of the issue involved in all
these cases pertains to failure on the part of the promoter to deliver
timely possession of the units in question, seeking award for delay

possession charges and cost of litigation.

3. The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date of possession, total sale consideration, total

paid amount, and relief soughtas

% -in the table below:
. Gl g é}
1 2 3 5 : 6 7
S. | Complaint | Unitno. Total sale Relief sought
no. no. / and area consideratio
Title/ ) o, N and
Date of > amount paid
Filing / #
Reply F af;:
f§ & _
1) | CR/5782/ 008 i. Direct the
2022 %possessmn respondent to pay
I 1 ;;ga% ; .
<110, 315 09 ZOL§ interest on the
Amba ] Ieplys %(mc‘l‘udmg amount paid by
Aircon Pvt, i % gg ceg the complainant
Ltd. V/S . IOd)‘ %‘@5 TC- from due date of
Emaar Ty $R3$28 73,563/ possession - till
MGF Land N iﬁ?ﬁadver« ‘en%‘ (as per SOA actual handing
Ltd. dt. over of possession.
Conveyance‘w mmentloned 05.06.2023) |[ii. Direct the
DOF- e Deed- gmvth _; ; respondent to pay
29.08.2022 - 04; 07 201 %pr@ceedm" “f a sum of
9 && ; | ‘%M RS, Rs.50,000/- to the
Reply- Page no.81 20.08.2016 as per SOA complainants - as
14.06.2023 £ ofcr““”“i‘y) “ad jg dt. cost of litigation.
"f‘* ¥ 57T iéogﬁ)w@ogsg? .%023)
OoP-
01.02.2018
(pg.66 of
reply)
ocC-
08.01.2018
(pg.64 of
reply)
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i HARERA Complaint No.5782 of 2022
£ GURUGRAM and 5888 of 2022

2) CR/5888/ EP-FF-031 | 03.07.2010 Due dt. of 15.02.2018 |{i. Direct the
2022 possession respondent to pay
(Page no.34 (page 33 of - (page 72 of interest on the
Manish of reply) the reply) 03.05.2013 reply) amount paid by
Bhatnagar (including the complainant
V/S Emaar grace TC- till the amount
MGF Land period) Rs, paid by  the
Ltd. Conveyance (inadvertent | 49:40,577/- complainant .till
Deed- Iy due date (as per SOA actual ' physical
DOF- 04.07.2018 of possession dt. | possession,
29.08.2022 was 09.06.2023 at fii. Direct the
(Page 85 of mentioned pg.105 of respondent to pay
Reply- reply) as reply) a sum of
14.06.2023 03.07.2013 Rs.50,000/- to the
AP- complainant  as
Rs. cost of litigation.
49,85,607/-
(as per SOA
dt.
09.06.2023 at
X pg.105 of
.@%(gly)
S AN
w%@gfé)%?f of \"ﬂ Y
replys &\E&f‘ b
| | %“‘*‘a = 1
Note: In the table referred b bévelcertaifl ab'br fi‘atiqns , 5
follows: e A :
:qw =!
Abbreviation  Full form, \’g‘ﬁ‘ a
DOF Date of ﬁlmg’eomplamt : : b
TC Total conSIderatlon -
BSP Basic sale prlcea é&? »53; uf:
AP Amount paid by the@]lottee“% e
oP Offer of Possession el
S0A Statement OffAccdlint T, B
Dt. dated ip=i éﬂff %} i
.@i B BE m&m i_“’.ﬁ;

2 promoter on account of

pi

t~ment letter against the

'm(D

&

violation of the agrz?rgleglt tomsellwan

4. The aforesaid complaints were ﬁledwaga
i (%éallo
allotment of units in the upcoming project of the respondent/builder
and for not handing over the possession by the due date, seeking award
of possession along with delayed possession charges.
5. The delay possession charges to be paid by the promoter is positive
obligation under proviso to section 18 (1) of the Act in case of failure of
the promoter to hand over possession by the due date as per builder

buyer’s agreement.
Page 3 0of 22




;i&: HARE RA * Complaint No.5782 of 2022
&9 GURUGRAM and 5888 of 2022

6. It has been decided to treat the aforesaid Complaints'és an 4applicatipn.

for non-compliance of statutory obligations on the part of the promoter/
respondent in terms of section 34(f) of the Act which mandates the
authority to ensure compliance of the obligations cast upon the
promoters, the allottee(s) and the real estate agents under the Act, the
rules and the regulations made thereunder.

7. Thefacts of all the c'omplaints filed by the complainant(s)/ allottee(s) are
also similar. Out of the above- m@ *?tIO ed case, the particulars of lead

case CR/5782/2022 titled do W _ ircon Pvt, Ltd. V/S Emaar MGF

8. The particulars off,ggeéfp ; ' if‘of sale consideration, the
amount paid by theﬁ*é“o?nplaln sgbjcwt of P pesed handing over the

W?’

4l
possession, delay p p

@I‘LO

ailed in the following

tabular form:

V/S Emaar MGF Land Ltd.

- E g "’%Eameré“ld jElaza Sector 65,
%ﬁ? ARG W %ZﬁGurugram Haryana
2. Total area of the project 3.963 acres
3. Nature of the project Commercial colony
4, DTCP license no. 10 0f 2009 dated 21.05.2009
Validity of license 20.05.2019
Licensee Logical Developers Pvt. Ltd. and 8
others
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;@ HAR E RA | Cofnplaint No. 5782 of 2-022
o1 GURUGRAM and 5888 of 2922

Area for which license was 102.7412 acres
granted
5. Project registered /not Not registered
registered
6. Unit no. and size EPS-FF-008, admeasuring 344. 06
sq. ft.
[annexure R3, page 31 of reply]
7. Provisional allotment letter 05.07.2010
dated g

: y[a%nexure RZ, page 26 of reply] -

_&z

8. 5.11.2010
agxure R3, page 30 of reply]
9 ~QSSE%SION

fa)
+a)
DO

- §
. That th ep. g%gsg

%f handing over the

ssion of the Retail Spaces
ial Complex

?_ng.c

in
é% g 'sf“’”@’ )
hal’ e del. ) red and handed over to the
f llot eer] within thirty (30) months
R @‘0 <th?, execution _hereof subject
& RE gh’owever to the Allottee(s) having strictly
omplled with all the terms and
n%tl@ns foA f this Agreement and not
tbgmg g} default under any of the
pTovz‘szo‘*ns“ of this Agreement and all
“*?amou 7”:5 é"ue’% and payable by the
Y gAllotteé’( ) uﬁder this Agreement having
been paid in time to the Company. The
Company shall give notice to the
Allottee(s), offering in writing, to the
Allottee to take possession of the Retail
Spaces for his occupation and use
(“Notice of Possession”).

i. The Allottee(s) agrees and
understands that the Company shall be
entitled to a_grace period of one
hundred and twenty (120) days over
and _above _ the _period _more
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Complainf N05782 of2022 R
and 5888 0f 2022

Dartlcularlv Sneafled here-ln above
in_sub- cIause (a)(i) of cIause 16, for

applying and obtammg necessary

approvals _in _ respect _of _the

Commercial Complex.

(emphasis supplied) .
10. Due date of possession 15.05.2013 [as per possession
clause 30 months from the date of
execution ie., 15.11.2010
(Without grace period)]
S ‘LWS.{O9.2013 [with grace period of
1120 days as per possession clause.]
g;gadvertently mentioned in the
e oceedlng of the day 20.08.2016
. 5@2&2013)
11. Total con51de RE % :
[As per statemfent of account o
dated 05.06. 20;2%3 Pobe |
of reply] A
12. Total amount p‘ald@% the ’% 1 ). 2
complainant. [as%%per‘s{ca'eemeﬁt wé%ﬁ)% )
of account dated 05‘%(5)“6‘%240%2 3%%tw ;-f‘@‘%% e
page 122 of reply] %W; —
Uy 3§é§( %W%m WWW&Z W
13. Occupation certific ficate grant | 18}
on [pg.64 of reply] L 8 andie Mo
i “’“"’36 Ia f?
14, Offer of possessibns | % wd Sl §1 . 26)%.[85’
[annexure R6, page 66 of reply]
15. Unit handover letter dated 12.06.2018
[annexure R7, page 73 of reply]
16. Conveyance deed executed on | 04.07.2018

[annexure RY, page 81 of reply]
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@i HARERA Cdmpléint No.5782 of 2022
> SURUGRAM and 5888 of 2022 |

Delay compensation already | Rs. 119 727/
paid by the respondent in
terms of the buyer’s agreement
as per statement of account
dated 05.06.2023 at page 122
of reply

B. Facts of the complaint

9. The complainants have made the following submissions in the complaint:

i.

il

il

iv.

That upon the representation b&}hg respondent and advertisement done

located at sector 65 guﬁg

£ g

ossession of the unit'plrcha: L1
’ A

amenities as promg“s“‘e‘*’él ] TRUHT WO

That as per the ﬂg‘%%uyer ¥e

}%
parties on 15.11. 2“%{?% j

total sale considerat; ;oﬁ% the i

per clause 16(a) of the
2013. w )
That the respond;“é%nt%?dlé no’cT
request he offere@fthxe
possession was don
executed on 04.07.2018.

That Act of 2016 is a complete code in itself with clear intention of the
legislation to regulate the real estate sector while protecting the interest
of allottees. No limitation has been prescribed under the act, for fﬂin‘.g a
complaint under section 31. The RERA Act of 2016 prescribed the period

of limitation wherever legislation thought it should be prescribed such
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Vi.

C.
10.

i.

L HARERA Cofhpiaint N0.5782 of 2022

‘3?

P, GURUGRAM and 5888 of 2022

as section 44(2) and section 58(1) of the act. The legisiatufe i'n;its

wisdom has not incorporated any period of filling complaint under
section 31. Moreover in view of below mentioned judicial precedents the
limitation act 1963 applies only to proceedings before courts and not
quasi-judicial authorities. Complaint before the Authority is not a
complaint before court and may be for this purpose the act has barred
the jurisdiction of civil court u/s 79 of the Act of 2016.

That at the main dispute ands C ntg{llgon of application and reply is Jaw

j or/promoter did not get itself

of limitation. The respondép

ST % tices u/s 59 of the act are still
T
b Al Eho 1t§ on%gccount of being on-going
A
S 2[0)% of, ﬁh*%%HRERA rules, where

BTSN %
R4l {3“”7%?“3 A %
0 b 3l

development Wogks asre yet to” be..comp %né@fg%d and no completion
certificate under| %’f&:’gon 7 ) | %gséfﬁf% d by the competent
authority till date, "’jUnffg&s@§ ‘g %%

competent authorl%%’ f‘ﬁg} %

start running from the d4té g

the cause of action.to file com %ps wnen.certificate is issued.
Written submlssm%h ,_ bg y f

been taken on record‘aléld rgusedv‘fﬁrther &

B R s \:‘1
\o %@Méﬂ‘%aﬁ% e é%jg
Relief Sought by the complalnant

That complainant has sought the following relief(s):

Direct the respondent to pay interest on the amount paid by the
complainant from the due date of possession till actual handing over
of possession.

ii. Direct the respondent to pay a sum of Rs.50,000/- to the complainants
as cost of litigation.
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7 g HARERA | * Complaint No.5782 of 2022

11. On the date of hearing, the authority eXbléined to the

respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4)(a) of the Act to pleas guilty or not
to plead guilty.
D. Reply by the respondent:
12. The respondent contested the complaint on the following grounds:
i. That the complainant had approached the respondent and expressed an
interest in booking a commergia

developed by the respondenﬁgﬁd

wlt in the commercial complex

3‘i]gkéd the unit in question, bearing

respondent, known ag "‘e za<§i’?e’@fa‘1< at Sector-65, Gurugram,
Haryana. Thereaftgr AT ﬁ%ﬁ% plication form dated
18.05.2010 apphe %} Y %ﬁef@?ﬁr proyvisio SiQ Pal allotment of a unit
bearing number E %‘% ¢ prg(éj e@gk%‘ %efg i %}mplalnant consciously
and wilfully opted 6. la %s%suiét%‘é?té her for remittance of
the sale conmderaﬂg%; ign ;g\iesiigloﬁnd further represented to

“remit every instalment on
ethe respondent issued the
5 ng& @%he complainant.

ii. That subsequentlyf’ gei rgs,pg)?d ﬁ’ﬁeﬁﬁ tﬁli?% buy er's agreement to the
complainant, whiclr ‘was e%}c& %‘betéxﬁén ‘%}215‘? partles on 15.11.2010.
That as per clause 16(a) of the buyer's agreement provides that the
possession of the retail spaces in the commercial complex shall be
delivered and handed over to the allottee(s), within 30 months of the
execution hereof. "

lil. Thatitisreiterated that clause 18 of the buyer's agreement provides that

compensation for any delay in delivery of possession shall only be given
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iv.

Vi,

Vii,

Viii.

Complaint No.5782 of 2072
and 5888 of 2022

to such allottees who are not in default of their obligations envisaged

under the agreement and who have not defaulted in payment of
instalments as per the payment plan incorporated in the agreement.
That it needs to be highlighted that the respondent completed
construction and had submitted an application on 26.05.2017 for grant
of occupation certificate before the concerned statutory authority. The
occupation certificate has been granted by the concerned department
vide memo no. ZP-560-A/SD£%§2§@ 7/528 dated 08.01.2018.

That to take into reckoning ti)”?

b %plalnant was offered possession
2

of the unit in question thr%gi

01.02.2018. The uni;y‘q&%&éﬁsﬁﬁ@ IaShardde

[ e

12.06.2018 vide thefufiitMandp B

executed on 04.’@%%%%18. The " CoBupl ‘ »’%d also executed an
-y I

indemnity cum und&takin g
L y
§ 1t} omplainant specifically

That upon signing @}?ﬁé‘}wm _‘
and expressly agre@ﬁ%ﬂi‘f

1
P

n

d obligations of the

i . ¥ o %“ : % &
respondent as enumeraag_ed@f in sthegallof

; :: fletter dated 12.06.2018,

and execution of the deed
i

o

obtaining of posses‘é“i‘bxng of ’g"}“i*‘”e unitifiqiestion

-Qa‘mm:;gg‘ ?Eg‘v% :5,3 %g 'W~ L L L]
of conveyance dated’“04“f(§§7.20\1”8,%%h”‘§ gorr"ﬁolglgnﬁn}}c is left with no right,

entitlement or claim against the respondent. The transaction between
the complainant and the respondent stands concluded and no right or
liability can be asserted by the respondent or the complainant against
the other. The instant complaint is a gross misuse of process of law.

That it is submitted that the construction of the tower in which the unit

in question is situated has been completed by the respondent. The
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ix.

M HARE RA * Complaint No.5782 of 2022
J GURUGRAM and 5888 of 2022

respondent has already delivered possessioﬁ of the unit in que'stion to
the complainant. Therefore, there is no default or lapse on the part of the
respondent and there in no equity in favour of the complainant. That it
needs to be highlighted that respondent has paid an amount of
Rs.1,28,351/- as benefit on account of anti-profiting and Rs.1,00,000/-
onetime payment rebate.

That all the demands that have been raised by the respondent are strictly

in accordance with the terms_@dﬁ?’k& ditions of the buyer's agreement

Y
Bl 6
% e

g @gy can be attributed to the
o) tf%ﬁ%% mplainant are totally
12

Mj‘?ed that the present

“'?fi“”"*‘”*’?f"i1é"%‘ﬁ?‘g

respondent. The gllsegatlon ve

complaint deserv

That it is the com

ion. The reliefs sought in

the false and fr1v01@u plaintza : egﬁgoppel It is relevant to

Wi

aindfit as edrly as 0n 04.07. 2018, whereas

submit that the conveyanc y d’eedgg;f"ﬁhez’i”’fﬂitﬁan 2Stion had already been

=1

executed in favour of'thé comp

A
§;‘1
™

the present complaint has been filed on 18.08.2022, i.e. after almost 4
years 1 month and 14 days. The lack of bonafide of the complainant is
apparent that after conclusion of the entire trahsaction on the execution
of the conveyance deed and the completion of all obligations of the
respondent, it chose to remain silent for such a long period and has

approached this authority to extort money. The present complaint is not
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Complaint No.5782 of 2022
and 5888 of 2022

maintainable in view of the fact that the conveyance deed of the un1t in
question already stands executed in favour of the complainant, almost 4
years prior to the filing of the present complaint, without there being any
protest, demand of compensation, and allegation of coercion, undue
influence or misrepresentation. The transaction between the
complainant and the respondent stands concluded upon the execution of

the conveyance deed and the respondent is absolved of all or any

liabilities, except for as in ter

xi. That 1t is the contention of :

~1p Sertid
the limitation act, shfﬁif%l *ﬁ‘t@ga

applicable. However, é»

taken the possess;j on
any grievance in pes ect
shall come forward%fte

promoters.

xil. Written submission ha‘

w’erg};%&denied in toto.

xiii. All other avermen‘@s ma le=im, th plaints;

e

13 Copies of all the relevant dr”’é’"% U em“t““s‘“‘wh%a%e bee“n flled and placed on the

record. Their authg%;ﬁlt is not In dlspute H gnce the complaint can be

decided based on these undisputed documents and submission made by

the complainants.
E. Jurisdiction of the authority
14. The respondent has raised preliminary objection regarding jurisdiction

of authority to entertain the present complaint. The authority observes
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Complaint No.5782 6f 2622
and 5888 of 2022

that it has territorial as well as subject matter jurisdiction to adjudicate

the present complaint for the reasons given below:

E.1 Territorial jurisdiction

15. As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued. by
Town and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all

purpose with offices situated in Gurugram. In the present case, the project

E. 1l Subject mat
16. Section 11(4)(a) og”

responsible to theg : g 0Esa
reproduced as her 2}; Sy |
Section 11(4]?%14@ w B Ty
Be responsible for @171%§ blz‘g“’@ m ;?esppnﬁib@;%éy § and functions under the

provisions of this Ac“%‘@é?theﬁgule amdw gulgtlons made thereunder or to
the allottees as per the agreenien g%%b sale 61 to the association of allottees,
as the case may, be tlll the conveyance of. all the apartments, plots or -
buildings, as the-’f.case a){.&b mtteesror £he common areas to the
association of qlj ,otteeséo@ghe%compgtenkt ol hmﬂ% the case may be;

TN I
£

Section 34- Functggns ojéthe Authorlt),g ©

34(f) of the Acf{‘;r@vzdes to«ensure camplLa qe%of ] g§ §Eobligations cast upon

the promoters, the allottees and t??z”eﬁ"eal éstate ag n§ts under this Act and

the rules and regulations made thereunder.

17. So, in view of the provisions of the Act quoted above, the authority has
complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be

“decided by the adjudicating officer if pursued by the complainants at a
later stage.

F. Objections raised by the respondent:
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Cofnplaint No.5 782 ‘of 2022
and 5888 of 2022

F.I Whether the complainant can claim delayed possession charges after
execution of conveyance deed. |

18. The respondent stated that the complainants have alleged that the

19.

20.

possession of the unit was to be given not later than February 2018 and
therefore cause of action, if any, accrued in favour of the complalnants in
28018. The transaction between the parties stands concluded upon the

execution of conveyance deed as the same was executed in favour of the

complainant on 04.07.2018.
SR

It has been contended by the K »sp@?ﬁ: -e:ﬁ?t%échat on execution of conveyance

parties stands concluded and no

against the other. 'Ilghefeg%gre‘

&%f

o L %33%
claiming any 1nteres‘;§%w‘g; g’ghe fag%g{i and &ggmmga&cgs of the case.

Itis important to leg ga%c the gﬁe%gm%ti@ é%“fe%he t‘%%i%?n ideed’ itselfin order to
xter thel rd onship bﬁg&ﬁtﬁeen an allottee and

understand the exi nt%%o igth%
W

\Z Ve

b § .
promoter. A deed 1S%a%wy1»tte %OCBI& ent ér an%strument that is sealed
I
72

i g ’; )‘)’[ﬁ
£ ki %1‘*&{
signed and delivered b &gallwt e agrt?;i‘he?s%ﬁd"ﬁh* éentract (buyer and seller)

@ p“
%mmmﬁ Z

It is a contractual documeéntt

Ny

f*‘fa%n@*?ry fhat a deed should bé in

.y
olveddntist SIgnthe document. Thus, a

conveyance deed is essentlaf?fion%wh elnfbh%’%seﬁer transfers all rights
to legally own, keep and enjoy a particular asset, immovable or movable.
In this case, the assets under consideration are immovable property. On
signing a conveyance deed, the original owner transfers all legal rights
over the property in question to the buyer, agaihst a valid consideration
(usually monetary). Therefore, a ‘conveyance deed’ or ‘sale deed’ impluies
that the seller signs a document stating that all authority and ownership

of the property in question has been transferred to the buyer.
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@i HARERA Complaint No.5782 o‘fZ(.)ZVZ |
5&_;@ GURUGRAM | | and 5888 of 2022

21. From the above, it is clear that on execution of a sale/ conveyance deed,

only the title and interest in the said immovable property (herein the
allotted unit) is transferred. However, the conveyance deed does not
conclude the relationship or marks an end to the liabilities and
obligations of the promoter towards the said unit whereby the right, title
and interest has been transferred in the name of the allottee on execution

of the conveyance deed.

taking possession, and/or
’%

ﬁ

er gave up his statutory

ik e;prov151ons of the said

F.Il Whether the com@gmt

A

24. So far as the issue of hmltatlon concern d the

Authority is cognizant of
the view that the law of limitation does not strictly apply to the Real
Estate Regulation and Development Act of 2016. However, the Authority
under section 38 of the Act of 2016, is to be guided by the principle of
natural justice. It is a universally accepted maxim, and the law assists
those who are vigilant, not those who sleep over their rights. Therefore,

to avoid opportunistic and frivolous litigation a reasonable period of time
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HAR F RA " Complaint No.5782 of 2027
2, GURUGRAM - and 5888 of 2022

needs to be arrived at for a litigant to agitate his right. The A'uth’or.ity is of

the view that three years is a reasonable time period for a litigant to
initiate htlgatlon to press his rights under normal circumstances.

25. It is also observed that the Hon'ble Supreme Court in its order dated
10.01.2022 in MA NO. 21 of 2022 of Suo Moto Writ Petition Civil No. 3 of
2020 have held that the period from 15.03.2020 to 28.02.2022 shall stand

excluded . for purpose of limitation as maybe prescribed under any

es @mc’ient to the complalnant The

*@@

matter the three- ye > case also after taking
. '*’2?0;2@ to 28.02.2022 would

Alithority is of the view that

into account the exc

~

easonable period of time

G. Findings on the rehef SML ghy,ggm gﬁc;;mplalnant ;@f,
G.I Direct the respondentmto pawlnterest&oni the amount paid by the
complainant ‘t hgﬁ amouna@pal‘%by“’tlge%cemplamant till actual

physical possessmn

27. In the present complaint, the complainants intend to continue with the
project and are seeking delay possession charges as provided under the
proviso to section 18(1) of the Act. Sec 18(1) proviso reads as under:

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give possession of
an apartment, plot, or building, —

...........................
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jﬁ HARERA Complaint No.5782 of 2022
\ GURUGRAM and 5888 of 2022

Provided that where an allottee does not intend to wzthdraw from the
project, he shall be paid, by the promoter, interest for every month of

delay, till the handing over of the possession, at such rate as may be
prescribed.”

28. Clause 16 of the buyer’s agreement dated 15.11.2010 provides for
handing over of possession and is reproduced below:

16, POSSESSION
(a) Time of handing over the possession
I. That the possession of the Retail Spaces in the Commercial Complex
shall be delivered and handed over to the Allottee(s), within thirty (30)
.months _of the execution heregﬁ subject however to the Allottee(s)

having strictly complied wrth;f*af[ﬁ“%the terms and conditions of this
Agreement and not being 1 m

1 gg,er any of the provisions of this
Agreement and all amounts ; )

Jable by the Allottee(s) under this
Agreement having been p azg

possession of the y@eta:l@.?pa 6 s§£ Jlhise
Possession”). .
ii. The Allottee(s]»éhgré‘zs and

& ‘t‘%
'g ‘tha:t %e Company shall be
entitled to a grii o

"onehu ‘WF;e;dandtwen 120 days over

ﬁ‘g;‘% %%% don L
29. Due date of posses%g;g% %@ a? na%gys]t ;

promoter has proposed %%2% “ves‘r%w}gefp%ossessmn of the said unit within

ST

30 months from thewdat %f)fwgexecongand lg@ls further provided in

-

agreement that proimoter s@gl@e&emlﬂed to a‘ég?;gce period of 120 days

DR

$i 0 pated

for applying and olg)‘ceﬁnm§ %m E;% etion gc%%Eflc te/ioccupatlon certificate
in respect of sald floor a d/or “project. The execution date was
15.11.2010. The period of 30 months expired on 15.05.2013. Further, the
complainant;builder has submitted that a grace period of 120 days may
be allowed to it for applying and obtaining the competition
certificate/occupation certificate in respect of the unit and/or the project
in terms of order dared 08.05.2023 passed by the Hon’ble Appellate

Tribunal in Appeal No.433 of 2022 titled as Emaar MGF Land Limited
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Vs. Babia Tiwari and Yogesh Tiwari wherein it. Has been held that if

the allotees wishes to continue with the project, he accepts the term of
the agreement regarding grace period of three months for applying and
obtaining occupation certificate. The relevant portion of the order dated

08.05.2023, is reproduced as under:

“As per aforesaid clause of the agreement, possession of the unit
was to be delivered within 24 months from the date of execution of
the agreement ie, by 07.03.2014. As per the above said clause
11(a) of the agreement, a grace"’gerlod of 3 months for obtaining
Occupation Certificate etg g& joer -provided. The perusal of the
Occupation Certificate d Te 122020 which was ultimately
granted on 11.11.2020, Ith 1,:

I known that it takes time to
apply and obtain A&ngc,@upau@ré 16 ;{
authority. As per sgétigh F&@ftﬁé»
Is delayed and if tl;;ef allottee é,S to”%wzzt ?mw then he has the
e
option to withdy AWfrom the%r@] sand see wrefund of the amount

or if the allottee%oes not mt,“en\‘gci'*l %wzthdraawf@;o the project and

b

S
%“’ gﬁ@%%

wishes to cogtmu’e with h b B%VQT'O] the gllottee Is to be paid
interest by th@ 0 moter fo geag

R

rr? nth&ofde‘?%ygln our opinion if
the allottee WIS@G to’ﬁgon ;nué w éh the I @]e@t he accepts the

terms of the agreeme& iéeg rdz?zg éracég%lg%l of three months for
Honir

applying and obtaem; ng@th o a%zp ition” ce”?*tlﬂcate So, in view of
the above said® &CIreumstan es, “the 8,5 ppellant-promoter is
entitled to avallw’fhe é%ﬁ;ﬁfaCé§3permd so provided in the
agreement for applymg arid obt 'mng the Occupation
Certificate. Tﬁ%s Wzth ﬁ%gclusz@ @f%re erzodﬁof3 months as per

;
provisions of sec sectzem 41

FERAE

s

.M

%“'ﬁ

ta) @f‘*tfhe agre@%t@he total competition
period becomys;. 7 rgggzths Z;@g% ;tbe due dage of delivery of
possession comes.olit ﬁc;; %7?06%201,4 | s f”’*ﬁ ? v’)

and cons{lderlng the provisions

W

%

30. Therefore, in view ofthe%aa‘bove j""u‘*“’é{ge‘me
of the Act, the authority is of the view that, the promoter is entitled to
avail grace period so provided in the agreement for applying and
obtaining the occupation certificate. Therefore, the due date of handing

over of possession comes out to be 15.09. 2013 including grace period of
120 days.
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31. Admissibility of delay possession charges af plrescril-)ed raté of

32.

33.

interest: The complainant are seeking delay possession charges
however, proviso to section 18 provides that where an allottee does not
intend to withdraw from the project, he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15

of the rules.

Consequently, as per Web%lt ?ef the State Bank of India ie,
https://sbi.co.in, the margina {1
date ie., 20.08.2024 is @ 919"

On consideration ofﬁth %”doc

a% N
made regarding contrax?entlomi“ mfj\%%glons%o%the Act, the Authorlty is
s

satisfied that the respo;ndenﬁé in ent%o»ng@ the section 11(4)(a)

AR

ox%er zipo ssess 1on§§ék;)3}7§,g the due date as per
16 of

N

agreement, By Vlrt%@Qf@é‘laus

between the complalna%tw@an

of the subject unit, 50 hang

.

execution i.e., 15. 1@1 &@Jé@- ]

M
. 0 :
applying and obtalnl‘fi‘g the go l’eél"é‘n ”(”:""‘Ttlafl ca e/foccupatlon certificate

=1\
in respect of the unlt and/ or €he pf”é"gfegc t'ie, 15. 09 2013 (inadvertently

mentioned in the proceeding of the day 20.08.2016 as 15.12.2013).

%g

Therefore, the due date of handing over of possession come out to be
15.09.2013. The occupation certificate was granted by concerned
authority on 08.01.2018 and thereafter the possession of the subject unit
was offered to the complainants on 01.02.2018. Therefore, the authority
allows DPC as per the buyer’s agreementi.e., 15.11.2010 from due date of
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bossession i.e., 15.09.2013 till the offer of possessiéh i.e.'01.02'..2‘OA:'18 plus
2 months or actual handing over of possession, whichever is earlier. The
authority is of the considered view fhat there is delay on the part of the
respondent to offer physical possession of the subject unit and it is failure
on part of respondent to fulfil its obligations and responsibilities as per

the buyer’s agreement dated 15.11.2010 to handover the possession
within the stipulated period.

Section 19(10) of the Act obhga‘gge%g llottee to take possession of the
subject unit within 2 montﬁ?@% : ?- u date of receipt of occupation
certificate. In the presen\ Athe occupation certificate was
granted by the comp‘ef‘éju:zlsi’!j ' 01.2018. The respondent
offered the possessiz%% Dotk to the complainant on
01.02.2018. So, it cﬁg’%ﬁéial thatt W a%lnan%s came to know about
the occupation cen%@’%éte on Eof{éz;f ffer of possession. The
handover letter Was&%‘veﬁ”ﬁ f ;§ 2.06.2018. Therefore,
in the interest of n%\@%g4§l¥ > cotny iéf‘iﬁant should be given 2
months’ time from th'é%f ession. This 2 month of

reasonable time is.bein

even after intimatio

v, o

logistics and requisitesdpcliives

of the completely fi‘ﬁ’i’gh.edjg ljﬁl

Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with section 18(1) of the Act on the part of the respondent
Is established. As such the complainant is entitled to delay possession
charges atrate of the prescribed interest @11.10% p.a.w.ef. from the due

date of possession i.e., 15.09.2013 till the date of offer of possession i.e,
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01.02.2018 plus two months or actual handing over of possession,
whichever is earlier as per provisions of section 18(1) of the Act read with

rule 15 of the Rules,

G.II Direct the respondent to pay a sum of Rs, 50,000/- to the
complainants as cost of litigation.

36. The complainant is also seeking relief w.r.t litigation expenses. Hon'ble
Supreme Court of India in civil appeal nos. 6745-6749 of 2021 titled as
M/s Newtech Promoters and Developers Pvt. Ltd. V/s State of Up & Ors.

(supra) has held that an al@tteé%‘?‘ :tltled to claim compensation &

fetion tso*%‘ea

g@%g

1 with the complaints

in respect of compensa’@ion le

H. Directions of the A%tﬁo ¥1t3§§

%&

37 Hence, the authority Reft
directions under section 37
cast upon the prom@ S

under section 34(f) of the Act:

AR/

L. The responden“t/pjfomngg F}l%@‘@@% ”t ‘%pjy delayed possession

%j? :

charges at the prescribed rate of interest 11.10 % per annum for
every month of delay on the amount paid by the complainant from
due date of possession Le, 15.09.2013 till the date of offer of
possession plus two months or the date of handing over whichever
is earlier as per proviso to section 18(1) of the Act read with rule 15

of the rules. The respondent is further directed to pay arrears of
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Interest accrued so far within 90 days from the date of order of this

order as per rule 16(2) of the rules.

ii.  Also, the amount of compensation already paid by the respondent
towards compensation for delay in handing over possession shall be
adjusted towards the delay possession charges to be paid by the
respondent in terms of proviso to section 18(1) of the Act.

lii. The respondent is directed to hot to charge anything which is not
part of the buyer’s agreements

’é} : ;‘/\ ‘ y .
38. This decision shall mutatis m@ ' ;ply to cases mentioned in para 3

of this order.

/fjay Kumar Goyal)
Member

Haryana Real&Estate ’e ulat@r Auo 1 ..Guru ram
Dated: 20.08.2024 o | AN A’
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