g HARER

@ GURUGRAM

Complaint no. 5408 of 2023 and 3 others

BEFORE THE HARYANA REAL ESTATE REGULATORY
AUTHORITY, GURUGRAM

Date of Order: 30.10.2024

Name of the Ocean Seven Buildtech Pvt. Ltd.
Builder
Project Name Expressway Towers
S.no. | Complaint No. Complaint title Attendance
1. | CR/5408/2023 Mayank Kathuria V/s Ocean Seven B.L Jangra
Buildtech Pvt. Ltd. (Complainant)
Kt Arun Yadav
(Respondent)
2. | CR/5409/2023 B.L Jangra
(Complainant)
Arun Yadav
PE N~ BN L2\ (Respondent)
3. | CR/5420/2023 { - Divya Chaudhary V/s Ocean Seven B.L Jangra
' ~ “Buildtech Pvt. Ltd. (Complainant)
- %1 Arun Yadav
/ 2 | « (Respondent)
4. | CR/5433/2023 Shashi Saxena V/s Ocean Seven B.L Jangra
Buildtech Pvt. Ltd. (Complainant)
Arun Yadav
\ ! (Respondent)
CORAM:
Ashok Sangwan Member

ORDER

This order shall dispose of all the 4 complaints titled as above filed before
this authority in form CRA under section 31 of the Real Estate (Regulation

and Development) Act, 2016 (hereinafter referred as “the Act”) read with

rule 28 of the Haryana Real Estate (Regulation and Development) Rules,

2017 (hereinafter referred as “the rules”) for violation of section 11(4)(a) of

the Act wherein it is inter alia prescribed that the promoter shall be

responsible for all its obligations, responsibilities and functions to the

allottees as per the agreement for sale executed inter se between parties.
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: GURUGRAM Complaint no. 5408 of 2023 and 3 others

2. The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Expressway Towers” at Sector 109, Gurugram being developed by
the respondent/promoter i.e., Ocean Seven Buildtech Private Limited. The
terms and conditions of the builder buyer’s agreements fulcrum of the issue
involved in all these cases pertains to failure on the part of the promoter to
deliver timely possession of the units in question, seeking award of
possession and delayed possession charges etc.

3. The details of the complainﬁs‘-__ Qp}y§tatus, unit no., date of agreement,

possession clause, due date aﬁ posses ion, offer of possession, total sale

consideration, amount paid Up,,.rj‘c}nd; relléfs'asought are given in the table
F AT N\
below: /o L )TN

SEi

Project: “Expressway Towers at Sector 109, Gurugram

Possession clause in Affordable Housing Policy-

1 (iv) All such projects shall'be required to be necessarily completed within 4 years from
the date of approval of buflding plans or grant of environmental clearance, whichever is
later. This date shall be refgﬂed to as the “date of commencement of project” for the
purpose of the policy.

1. Date of sanction of building ﬁlﬂns‘-"Datéf-of:szijlgztib-"fx of building plans is 26.09.2016
as per information obtained from-the plagngglg branch.

2. Date of grant of environmental ,clgamnce- Date iof grant of environmental
clearance is 30.11.2017 as per information obtained from the planning branch.

3. Due date of handing over of possession- 30.05.2022

(The due date has been calculated 5554'éyéai's from date of grant of environmental
clearancei.e.,, 30.11.2017 as per policy of 2013 + 6 months as per HARERA notification

no. 9/3-2020 dated 26.05.2020 for the projects having completion date on or after
25.03.2020).

4. Occupation certificate- Not obtained

5. DTCP License no. 6 of 2016 dated 16.06.2016- Shree Bhagwan is the licensee for
the project as mentioned in land schedule of the project.

6. RERA registration - 301 of 2017 dated 13.10.2017 valid upto 12.10.2021.
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Sr.| Complaint Reply Unit No. Date of Due date | Total sale @:lief
No{ no./title/ status | andarea | execution | of consideration ught
date  of admeasur | °f possession | and amount
complaint ing apmtment (s  Offer| FUGby e
(Carpet buyer’s possession Complainant
area) agreement (s)
1. |CR/5408/2023 | Reply 705, Tower | 23.06.2017 | 30.05.2022 |TSC: DPC and
Mayank ;l;cewed ?Page 34 of Offer of ?:;cffazi:'g{]oo{;f :?SEGSS!O
KathuriaV/s | 07.08.20 | complaint) possession- applicable taxes
Ocean Seven 24' ' Not offered and charges)
Buildtech Pvt.
Ltd. (As per BBA on
page 37 of
DOF- complaint)
08.12.2023
AP:
Rs. 27,14,626/-
(As per ledger
account on page
69 of complaint)
2. |CR/5409/2023 | Reply ( 09 TSC: DPC and
‘ received e Off&; ofy Rs. 26,2_6,000/- Possessio
Manju BalaV/s | on [%e 35 of {1 ] o, 9 - | (excluding of i, CD
M/s Ocean ov.oa.zo1 @mplamt) A goto e@ applicable taxes
Seven 24 | - ~d "+ | |and charges)
Buildtech Pvt. ;f 3 AT
Ltd. s \ ¢ (As per BBA on
W § page 35 of
DOF- \'.a : complaint)
08.12.2023 3 : !
o ; AP:
Rs. 27,14,628/-
' (As per ledger
. dated 28.04.2023
g J on page 68 of
.~ . /7 | complaint)
3. |CR/5420/2023 | Reply y‘T?OZ, ! j Ol.f "-30,0‘5 2022 s DPC and
received @ T:;ﬁ;r ;% f“ JA\ "”"‘a' B Oﬂ‘e%f " |Rs. cziﬁ,:Q,SDOI- : Possessio
Divya on “(Page"36 ‘of | ' (excluding of | n,CD
Chaudhary V/s | 07.08.20 | complaint) E?:Sts:fsfzm- applicable taxes
Oc;.-:n ngen 24 and charges)
Buildtech Pvt.
Ltd. (As per BBA on
page 36 of
DOF- complaint)
08.12.2023
AP:
Rs. 27,24,962/-
(As per ledger
account on page
71 of complaint)
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e

CR/5533/2023 | Reply 207, Not executed | 30.05.2022 |TSC: DPC and
received | Tower3 Offer of Rs. 27,18,250/- Possessio
Shashi Saxena | on (Page 27 of ossession- | (excludin of n,CD
V/s Ocean 07.08.20 | complaint) p . &
Sovun 24 Not offered | applicable taxes
Buildtech Pvt. and charges)
Ld. (As per CRA on
DOF- page 21 of
08.12.2023 complaint)

AP:

Rs. 27,18,250/-
(As per ledger
account on page
28 of complaint)

Note: In the table referred above certain ahluﬁvlatfons have been used. They are elaborated as
follows: 1 yg e,
Abbreviations Full form

DOF- Date of filing complaint il Ra
TSC- Total Sale Consideration LRBA
AP- Amount paid by the allottee(s) '

4,

The aforesaid corn@laints weﬁ@“‘ﬁle&%y fhe complamant(s) against the
promoter on accounb%f .‘vmlatlon oﬁ the bu1lder buyer’s agreement executed
between the partle;“n;ter se 11;1 respect of said unit for seeking award of
possession and delayed possessmn chargesetc.

It has been decided to. treat the said. cemplamts as an application for non-
compliance of statutory obhgat:lons on thepart of the promoter/respondent
in terms of section 34(f) of the Act which mandates the authority to ensure
compliance of the obligations cast upon the promoter, the allottee(s) and
the real estate agents, under the Act, the rules and the regulations made
thereunder.

The facts of all the complaints filed by the complainant(s)/allottee(s) are
also similar. Out of the above-mentioned case, the particulars of lead case
CR/5408/2023 titled as Mayank Kathuria V/s Ocean Seven Buildtech
Pvt. Ltd. are being taken into consideration for determining the rights of the

allottee(s) qua possession and delayed possession charges.

Project and unit related details
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The particulars of the project, the details of sale consideration, the amount

paid by the complainant(s), date of proposed handing over the possession,

delay period, if any, have been detailed in the following tabular form:

CR/5408/2023 titled as Mayank Kathuria V/s Ocean Seven Buildtech

Pvt. Ltd.
S.N. | Particulars Details
1. Name of the project “Expressway Towers”, Sector 109,
Gurugram
o Nature of the project | Affordable Housing
3 DTCP license no. and 6-0f2016 dated 16.06.2016
validity status ; g_(
4, RERA Registered/ not | Ifof 2017 dated 13.10.2017 valid upto
registered g @,210.2021
5. Allotment Letter .~ 2605 2017
7. _¥(page 29 of complaint)
6. Unit no. _ m3705& Tower 5
(Page 34 of complaint)
7 Unit area admeasuring | 644 sq. ft. (carpet area), 100 sq.ft balcony
area
(Page 34 of complaint)
8. Date of execution of 23.06.-20?;’,12:
buyer’s agre%eme,n"t - [ﬁagezBZ«id’fcomplaint)
9. Possession clause - in |'1 (iv) .
Affordable  Housing{ All such projects shall be required to be
Policy _| necessarily completed within 4 years
| |from the date of approval of building
© “Iplans or grant of environmental
| clearance, whichever is later. This date
‘| shall be referred to as the “date of
commencement of project” for the
purpose of the policy.
10. | Date of environmental | 30.11.2017
clearance (as per information obtained from the
planning branch)
11. | Date of approval of |26.09.2016
building plans (as per information obtained from the
planning branch) n
12. | Due date of possession | 30.05.2022
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(Calculated as 4 years from date of grant
of environmental clearance e,
30.11.2017 as per policy of 2013 + 6
months as per HARERA notification no.
9/3-2020 dated 26.05.2020 for the
projects having completion date on or

after 25.03.2020)
13. Total sale | Rs. 26,26,000/-
consideration (As per BBA on page 37 of complaint)
14. | Amount paid by the |Rs.27,14,626/-
complainant (As per ledger account on page 69 of
complaint)
15. | Occupation certificate :g.%ggtained
/Completion x{;;
certificate = R
16. | Offer of possession nr 'o%offerefd
B. Facts of the complamt Sk
8. The complainant ha&made the follomng submissions: -

IL.

That the complairfant was allotted a umt/ flat bearmg no. 705 in Tower 05
on 7th Floor adméasurmg 644 sq. ft. carpet area and 100 sq. ft. balcony
area in the project of the respondent named “Expressway Towers” at
Sector-109, Gurugram vide allotment letter dated 20.05.2017. Thereafter,
an agreement to;selhdated 23: % *17 was executed between the parties
regarding the said aIlntme%t ‘for "a‘:total' sale consideration of
Rs.26,26,000/-.

That the respondent mischievously did not mention specific date of
handing over the physical possession of the flat/unit. It was mentioned in
the clause no. 5.2 of the agreement to sell that the company shall sincerely
endeavour to complete the construction and offer the possession of the

said unit within five years from date of receiving of licence.
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IV.

VI

VII.

VIIL

GURUGR AM Complaint no. 5408 of 2023 and 3 others

That the respondent obtained building plan approval on 26.09.2016 and
received environmental clearance on 30.11.2017. However, the
respondent had neglected to complete the project till date.

That the respondent cannot override clause 1(iv) of Affordable Housing
Policy, 2013 relating to completion of construction and possession. Hence
the due date of possession is to be reckoned from environmental
clearance that is 30.11.2017 which comes to 30.11.2021.

That the complainant had avaued a home loan of Rs.25,00,000/-against
mortgage of the said flat @8.3 ;__ﬁ'?’;i":_e;:cent p.a. from Aditya Birla Finance
Services with EMI of Rs. 21-~f9r the period of 240 months. In this
regard Aditya Birla Finance Serwces had issued a sanctioned letter dated
14.08.2017. It is submltted f that ‘as, the  understating among the
complainant, respondent and Adltya Birla Finance Services a tri- -partite

agreement dateé 28. 07 2017 had been entered.
That the complmnan@ is also entitled to seek Input Tax Credit of GST

pursuance to the order dated 05?.:1 1.20 1-9%-51 case no. 55 /2019, case titled
as “Shri Hardev Sih%ﬁg'& Ors. Vf?s‘?ﬂ/s d‘féean Seven Buildtech Pvt. Ltd”
passed by the National Anti= Proﬁteermg Authority. However, despite
repeated request and nerhmﬂea;s For.settlement of the above in the cost
and other payables by the complainant but the respondent refused to give
the same hence committed the violation of the said judgment.

That the respondent under clause 4.9(iii) and (iv) of the agreement to sell
has demanded labour cess, VAT, Work Contract Tax, Power Backup
charges. The same cannot be legally demanded as has been noted by this
Hon’ble Authority in Tinki Jain vs Spaze Towers Pvt. Ltd., CR No. 35 of
2021 and Varun vs Emaar MGF Land Itd. CR. No. 4031 of 2019.

That the complainant had paid sum of Rs.27,14,626 /- full and final sale

consideration, but despite the receipt of entire sale consideration the
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ii.

10.

12.

ii.

i HARERA .
foR GURUGRAM Complaint no. 5408 of 2023 and 3 others

respondent neglected to complete the project till date and no
construction activity is going on.
The complainant visited several times in the office of the respondent
calling upon to complete the project and handing over the possession, but
it gave evasive reply and demands illegitimate money under the pretext
the construction cost has gone.

Relief sought by the complainant:

The complainant has sought follo,wmg relief(s):

i s‘,, -5-_'

Direct the respondent te,_ha- : 'e;jg_,possessmn of the unit, to execute
conveyance deed and to pa) felay p
To restrain the respondent fron
Contract Tax and PoWer" Bg '
On the date of hearmgghe authority éxplaméd" to the respondent/ promoter

about the contraventiﬁns as alleged to have been committed in relation to
section 11(4) (a) of the act to plead guilty or not to plead guilty.
Reply by the respondent |

. Vide proceedings dated 07. 08 2024, the defence of the respondent was

struck off for not ﬁllng of reply in the, mater.However, on the date fixed i.e.

07.08.2024, the respondent has “ﬁled a copy of reply in the registry of the

Authority after supp!ymg a cagy §pf the. same to the counsel for the

complainant. Therefel;e, }or p_rep;}--;djudicaﬁon of the matter as well as in

the interest of justice, the same-is being taken on record.

The respondent has contested the complaint on the following grounds.
That this Authority lacks jurisdiction to adjudicate upon the present
complaint as vide clause 16.2 of the builder buyer agreement, both the
parties have unequivocally agreed to resolve any disputes through
arbitration.

That the complainant is a willful defaulter and deliberately, intentionally

and knowingly have not paid timely installments.
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That starting from February 2023, the construction activities have been
severely impacted due to the suspension of the license and the freezing of
accounts by the DTCP Chandigarh and HRERA Gurugram, respectively.
This suspension and freezing of accounts represent a force majeure event
beyond the control of the respondent. The suspension of the license and
freezing of accounts, starting from Feb 2023 till date, have created a zero-
time scenario for the respondent. Further, there is no delay on the part of
the respondent project as it is_covered under clause number 5.5 force
Majeure, which is beyond C’q;n“" gfthe respondent.

That the final EC is CTE/ CT(?}"% : as been received by the respondent
in February 2018. He,;fce the §t~‘a§‘§ date of project is Feb 2018 and rest

details are as follow& ? -"' TN
ov1d and NG'I‘ Restrictictions

Project completlcm Date _an, 1 Feb-22
Covid lock down waiver R | 18 months
NGT stay (3 months approx. for every
year)i.e. 6*3 ) 18 months
Total Time extended to be extended
(18+18) months : 36 months

Feb 2023 till
Accounts freezed &license sus etgded  date
further time to be extended ti

unfreezing of the accounts i.e. f’e -Nov
2023 (10 months) : Nov-23

Final project completion date (incase
project is unfreezed) further time would

be added till unfreezing the accounts Nov-25

As per the table given above, the final date for the completion of
construction is Feb 25 in case the accounts are unfreezed by the
competent authority on the date of filing this reply. From Feb 2023, the

license has been suspended and accounts have been freezed by the DTCP

Chandigarh and HRERA Gurugram.
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14.

15.

16.

i

FO® GURUGRAM Complaint no. 5408 of 2023 and 3 others
—

v. That the complainant has claimed relief for restraining it from

demanding labour cess, VAT, work contract tax and power backup
charges. However, the project has not been completed yet and no cause
of action has arisen for the complainant to file a complain based on false,
fabricated and erroneous grounds. The complainant has not paid the
outstanding installments with interest. For that reason, the respondent
has cancelled his unit and allotted to some other buyer.

Copies of all the relevant documents have been filed and placed on the

record. Their authenticity is nbgm d}spute Hence, the complaint can be

decided on the basis of these “ﬁ. f' ted documents and submission made

by the parties. ) |
Jurisdiction of the authorlty zf ) Bl

The authority observes ‘that 1t has temtona] ‘as well as subject matter
jurisdiction to ad]udleate the pP@Sent complamt for the reasons given below.
E.1 Terntonal]urlsdiction |

As per notification nio. ,/92/2017-1TCP dated 14.12.2017 issued by Town
and Country Plannihg._ *Depeii‘tiﬁ’ent the jurisdiction of Real Estate
Regulatory Authority, Gurugram-shall be entire Gurugram District for all
purpose with ofﬁcég situated in Eurﬂgram In the present case, the project
in question is sitli_;:lted within the planning area of Gurugram District.
Therefore, this authority has complefé territorial jurisdiction to deal with
the present complaint.

E.Il Subject matter jurisdiction

Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11

(4) The promoter shall-
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.

(a) be responsible for all obligations, responsibilities and
functions under the provisions of this Act or the rules and
regulations made thereunder or to the allottees as per the
agreement for sale, or to the association of allottees, as the
case may be, till the conveyance of all the apartments, plots
or buildings, as the case may be, to the allottees, or the
common areas to the association of allottees or the
competent authority, as the case may be;

Section 34-Functions of the Authority:

34(f) of the Act provides to ensure compliance of the
obligations cast upon the promoters, the allottees and the
real estate agents under this Act and the rules and
regulations made thereunder.

So, in view of the provisions of the Act quoted above, the authority has

« W

complete jurisdiction to decide the complaint regarding non-compliance of

L TETEY 33

P42 e
obligations by the promoter..~ "ﬁfﬂ

A
|

Findings on the objections raiﬁgdll;y
F.I Objections regarding force mz;iem"e.

The respondent/pr.omoter has raised the contention that the construction
of the project has been delayed due to force majeure circumstances such as
ban on construction due to orders passed by NGT, major spread of Covid-19
across worldwide, suspension of license by the DTCP, Chandigarh and
freezing of accounts by HRERA Gurugram etc. which is beyond the control
of the respondent and are coveféd under clause 5.5 of the agreement. The
respondent has furth.er submi&ed that suspension of the license and
freezing of accounts, starting from Feb 2023 till date have created a zero-
time scenario for the respondent. Furthermore, the final EC is CTE/CTO
which has been received by the respondent in February 2018, hence the
start date of project is Feb 2018. However, all the pleas advanced in this
regard are devoid of merits. As per clause 1(iv) of the Affordable Housing
Policy, 2013 it is prescribed that “All such projects shall be required to be
necessarily completed within 4 years from the date of approval of building

plans or grant of environmental clearance, whichever is later. This date shall
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be referred to as the “date of commencement of project” for the purpose of this
policy. The respondent has obtained environment clearance and building
plan approval in respect of the said project on 30.11.2017 and 26.09.2016
respectively. Therefore, the due date of possession is being calculated from
the date of environmental clearance, being later. Further, an extension of 6
months is granted to the respondent in view of notification no. 9/3-2020
dated 26.05.2020, on account of outbreak of Covid-19 pandemic. Therefore,
the due date of possession was 30 05 2022. As far as other contentions of
the respondent w.r.t delay in _c_onstructlon of the project is concerned, the
same are disallowed as ﬁretly the orders passed by NGT banning
construction in the NCR region was for a very short period of time and thus,
cannot be said to 1mpact the respondent -builder leading to such a delay in
the completion. Secondly, the" ﬁméence of the prb]ect of the respondent was
suspended by DTCP Haryana VIde memo dated 23.02.2023, due to grave
violations made by itin makmg comphance of the terms and conditions of
the licence and thereafter due tb several contmumg violations of the
provisions of the Act, 2046 by the resgondent in view to protect the interest
of the allottees, the bank accounﬁoﬁthe respondent related to the project
was freezed by this Authqutyvo db~order dated 24.02.2023. Thus, the
promoter/respondent cannot be glven any leniency on based of aforesaid

reasons and it is well settled principle that a person cannot take benefit of

his own wrong.

E. Il Objection regarding complainant is in breach of agreement for non-
invocation of arbitration.

The respondent has submitted that the complaint is not maintainable for the
reason that the agreement contains an arbitration clause which refers to the
dispute resolution mechanism to be adopted by the parties in the event of

any dispute. The authority is of the opinion that the jurisdiction of the
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. A
authority cannot be fettered by the existence of an arbitration clause in the
buyer’'s agreement as it may be noted that section 79 of the Act bars the
jurisdiction of civil courts about any matter which falls within the purview
of this authority, or the Real Estate Appellate Tribunal. Thus, the intention
to render such disputes as non-arbitrable seems to be clear. Also, section 88
of the Act says that the provisions of this Act shall be in addition to and not
in derogation of the provisions of any other law for the time being in force.
Further, the authority puts reliance on catena of judgments of the Hon’ble
Supreme Court, particularly in lggﬂqnal Seeds Corporation Limited v. M.
Madhusudhan Reddy & Anr. (,a*ozzzgz SCC 506, wherein it has been held
that the remedies provided underfthe Consumer Protection Act are in
addition to and not in;ederogatfbiiéﬁi;e‘;the;r.;laws in force, consequently the
authority would not-be bounc;' 'j}tzdmre'fér pai'ties to arbitration even if the
agreement between the parties-had an arbitration clause. Therefore, by
applying same analogy the presence of arbitration clause could not be
construed to take away the jurisdiction of the authority.

Further, in Aftab Singh and. ors. v. Emaar MGF Land Ltd and ors.,
Consumer case no. 701 of 2015 decided on 13.07.2017, the National
Consumer Disputes Redressal Commission, New Delhi (NCDRC) has held
that the arbitration clause in agreements between the complainants and
builders could not-circumscribe the jurisdiction of a consumer. Further,
while considering the issue of maintainability of a complaint before a
consumer forum/commission in the fact of an existing arbitration clause in
the builder buyer agreement, the hon’ble Supreme Court in case titled as
M/s Emaar MGF Land Ltd. V. Aftab Singh in revision petition no. 2629-
30/2018 in civil appeal no. 23512-23513 of 2017 decided on 10.12.2018
has upheld the aforesaid judgement of NCDRC and as provided in Article 141

of the Constitution of India, the law declared by the Supreme Court shall be
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binding on all courts within the territory of India and accordingly, the
authority is bound by the aforesaid view. Therefore, in view of the above
judgements and considering the provision of the Act, the authority is of the
view that complainant is well within his right to seek a special remedy
available in a beneficial Act such as the Consumer Protection Act and RERA
Act, 2016 instead of going in for an arbitration. Hence, we have no hesitation
in holding that this authority has the requisite jurisdiction to entertain the
complaint and that the dispute does not require to be referred to arbitration

necessarily.

Findings on the reliefs sougloié,; by the
G.1 Direct the respondents to hﬁnd‘over possession of the unit, to execute
conveyance deed»a'n_d’to, pay'-ﬂél@y-possession charges as per the Act.

The complainant intends. to co_ggfnu:e:;Mth the project and is seeking delay
possession charges as provided under the proviso to section 18(1) of the
Act. Sec. 18(1) proviso reads as under.

“Section 18: - Return of amount and compensation
18(1). If the promoter fails to complete or is unable to give
possession of an'apartment, plot, or building, —

Provided that where anallottee does not intend to withdraw
from theproject, he s}gggl@e paid, by the promoter, interest
for every ‘month-of delay, till the handing over of the
possession, at such rate as may be prescribed.”

22. Clause 5.2 of the flat buyer’s agreement dated 2306.2017 (in short,

agreement) provides for handing over of possession and is reproduced
below:

5.2 Possession Time

“The Company shall sincerely endeavor to complete construction of
the said unit within 5 years from the date of receiving of licence
(commitment period), but subject to force majeure clause of this
Agreement and timely payment of installments by the Allottee(s).
However company completes the construction prior to the period of
5 years the Allottee shall not raise an in taking the possession after
payment of remaining sale price and other charges stipulated in the
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to Sell. The Company on obtaining certificate for occupation and
use by the Competent Authority hand over the said unit to the
Allottee for his/her/their occupation and use, subject to the All
complied with all the terms and conditions of the said Policy and
Agreement to Sell and payments made as per Payment Plan...”
(Emphasis supplied)
At the outset, it is relevant to comment on the preset possession clause of

the agreement wherein the possession has been subjected to all kinds of
terms and conditions of this agreement and application, and the
complainant not being in default under any provisions of these agreements

and compliance with all prov: ¢ formalities and documentation as

prescribed by the promoter. Tli g of this clause and incorporation of

such conditions are not fmly va @and uneertain but so heavily loaded in
favour of the promoger and agamghé allottees that even a single default
by the allottees fm fulﬁllmg formalities ‘and ' documentations etc. as
prescribed by the pmmoter may make the possession clause irrelevant for
the purpose of allottées and the commitment date for handing over
possession loses its meaning. The incorporation of such clause in the buyer’s

agreement by the promoterr is. not only in.grave violation of clause 1(iv) of

the Affordable Housmg Pohcy, Zai-awbut also deprive the allottees of their

.
: .

. s§0n ThJS is just to comment as to how

right accruing afte@de;lay"’ih po:
the builder has mlsused his dommant position and drafted such
mischievous clausein.the agreement and the allottees are left with no option
but to sign on the dotted lines.

Clause 1(iv) of the Affordable Housing Policy, 2013 provides for completion
of all such projects licenced under it and the same is reproduced as under

for ready reference:
1 (iv)

“All such projects shall be required to be necessarily completed within 4 years
from the date of approval of building plans or grant of environmental
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clearance, whichever is later. This date shall be referred to as the “date of
commencement of project” for the purpose of the policy.”

Due date of handing over of possession: As per clause 1(iv) of the
Affordable Housing Policy, 2013 it is prescribed that “All such projects shall
be required to be necessarily completed within 4 years from the date of
approval of building plans or grant of environmental clearance, whichever is
later. This date shall be referred to as the “date of commencement of project”
for the purpose of this policy. The respondent has obtained environment
clearance and building plan ap,proval in respect of the said project on
30.11.2017 and 26.09.2016 rg'pacnvely Therefore, the due date of
possession is being calculated"f’l‘aﬁr the date of environmental clearance,
being later. Further, an thenq;gggf;@_;glonths is granted to the respondent
in view of notiﬁcaﬁi}ﬁ no. 9;3-2020 dated 126.05.2020, on account of
outbreak of Cov1d-f§ ‘pandemic. Therefore, the due date of possession
comes out to be 30.05. 2022 | '

Admissibility of delay possessnon charges at prescribed rate of
interest: Proviso to section 18 puovides that where an allottee does not
intend to withdraw from. the pm]ect he shall be paid, by the promoter,
interest for every month of delay,_.tlll the handing over of possession, at such
rate as may be pregcribed and it has been prescribed under rule 15 of the
rules. Rule 15 has been reproduced as under:

Rule 15. Prescribed rate of interest- [Proviso to section
12, section 18 and sub-section (4) and subsection (7) of
section 19]

(1) For the purpose of proviso to section 12; section 18;
and sub-sections (4) and (7) of section 19, the “interest
at the rate prescribed” shall be the State Bank of India
highest marginal cost of lending rate +2%.:

Provided that in case the State Bank of India
marginal cost of lending rate (MCLR) is not in use, it
shall be replaced by such benchmark lending rates
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which the State Bank of India may fix from time to time
for lending to the general public.
The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so determined by the legislature, is reasonable
and if the said rule is followed to award the interest, it will ensure uniform

practice in all the cases.

Consequently, as per website of the State Bank of India i.e., https://sbi.co.in,
the marginal cost of lending rate(ln éhart MCLR) as on date i.e., 30.10.2024

is 9.10%. Accordingly, the pre: f Ti
B v 1 SO

of lending rate +2% i.e., 11, 190}“-

gate of interest will be marginal cost

% 5’ s :
The definition of termy mtere,stw?‘sw@egped under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
promoter, in case of”’default shall be-equal to the rate of interest which the
promoter shall be llabﬁ: to pay. the allottee, in case of default. The relevant
section is reproduced below *

“(za) "interest™ me&ﬁ.s the rates of mterest payable by the

promoter or the Z‘:Ilﬁttee, as tﬁe case may be.

Explanation. —For the purpose of this clause—

(i) the rate of interegt-: «chargeable from the allottee by the
promoter, in cas default, shall be equal to the rate of
interest which promoter shall be liable to pay the
allottee, in case of default;

(ii)  the interest payable by the promoter to the allottee shall be
from the date the promoter received the amount or any
part thereof till the date the amount or part thereof and
interest thereon is refunded, and the interest payable by
the allottee to the promoter shall be from the date the
allottee defaults in payment to the promoter till the date it
is paid;”

30. Therefore, interest on the delay payments from the complainant shall be

charged at the prescribed rate i.e, 11.10% by the respondent/promoter
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which is the same as is being granted to the complainant in case of delayed
possession charges.

On consideration of the documents available on record and submissions
made by both the parties, the authority is satisfied that the respondent is in
contravention of the Section 11(4)(a) of the Act by not handing over
possession by the due date as per the agreement. By virtue of clause 1(iv) of
the Affordable Housing Policy, 2013, the respondent/promoter shall be
necessarily required to completg. the construction of the project within 4

years from the date of approvalg_ﬁhgﬂdmg plans or grant of environmental

clearance, whichever is later. ;5? in view of the findings given above,

k-

the due date of handing »O“ver offbbs%essmn was 30.05.2022. However, the
respondent has failed twhandovef 583& session of the subject apartment to
the complainant tlll the date of thls order. Accordingly, it is the failure of the
respondent/prom@ter to fulfil its obligations and responsibilities as per the
agreement to hand Q,;:eg the pbss:gssion within-the stipulated period. The
respondent vide its_', reply dated 07.08.2024 has contended that the
complainant has not p'aid tﬁ-.e%o&ﬁ‘fstanding installments with interest. For

that reason, the respondent has canteﬂed his umt and allotted to some other

buyer. However, as‘*ﬁef'record the Ca‘i'nplaméntls not at default and has paid
a considerable amount of money towards the sale consideration of the unit.
Further, there is no-decument available on record to substantiate the claim
of the respondent. Accordingly, the claim of the respondent is rejected being
devoid of merits. Moreover, the authority observes that there is no
document on record from which it can be ascertained as to whether the
respondent has applied for occupation certificate or what is the status of
construction of the project. Hence, this project is to be treated as on-going

project and the provisions of the Act shall be applicable equally to the

builder as well as allottees.
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Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession i.e.,
30.05.2022 till valid offer of possession plus 2 months after obtaining
occupation certificate from the competent authority or actual handing over
of possession whichever is earlier, as per section 18(1) of the Act of 2016
read with rule 15 of the rules.

d séction 17(1) of the Act of 2016, the

Further, as per section 11(4-')[_f)‘”"”"

promoter is under an obligatiﬁg'?;ﬁﬁbé‘:gét the conveyance deed executed in
favour of the complainant. Whereas as per section 19(11) of the Act of 2016,
the allottee is also ohligated to pé‘rtfcipate towards registration of the
conveyance deed of the unit in questlon However, there is nothing on the
record to show that the respondent has applled for occupation certificate or
what is the status of the development of the above-mentioned project. In
view of the above, the respondentis directed to handover possession of the
flat/unit and execute conveyancé”deed in favour of the complainant in terms
of section 17(1) of the Act of 2016 on payment of stamp duty and
registration charges as appllcable ‘within three months after obtaining
occupation certificate from the competent authority.

G.II To restrain the respondent from demanding Labour Cess, VAT, Work
Contract Tax and Power Backup charges.

The complainant has sought the relief to restrain the respondent from
demanding Labour Cess, VAT, WCT and power backup charges. Although, as
per record, no demand under the above said heads have been made by the
respondent till date, however in clause 4.9 (iii) and (iv) of the buyer’s
agreement dated 23.06.2017, it has been mentioned that the allottee is

liable to pay separately the above-said charges as per the demands raised
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by the respondent company. Therefore, in the interest of justice and to avoid
further litigation, the Authority is deliberating its findings on the above said
charges:
¢ Labour Cess:- The issue of labour cess has already been dealt with
by the authority in complaint bearing no.962 of 2019 titled Mr.
Sumit Kumar Gupta and Anr. Vs Sepset Properties Private
Limited wherein it was held that since labour cess is to be paid by
the respondent, as such no, labour cess should be separately
charged by the respondent. Tha @uthonty is of the view that the

A
allottee is neither an empl,, °r nora contractor and labour cess is

not a tax but a fee. Thﬁs, the ,ﬁéhﬁmd of labour cess is completely
arbitrary and the comylainm{t cannot be made liable to pay any
labour cess to the respondent and it is'the respondent-builder
who is solely responsnble fqg‘ disbursement of the said amount.

e VAT:- The prom@éérsgs entitled to charge VAT from the allottees
where the same ’\:vasil'e.—x}jable, at the applicable rate, if they have
not opted for co;ﬁ];diéi*tion" SCHéfﬁe“ However, if composition
scheme has been avalled no VAT is leviable. Further, the
promoter shall charge actuah?A’I‘ frogn the allottees/prospective
buyers paid by thg.' prﬂmoter to . the concerned
department/authority on pro -rata ba51s i.e. depending upon the
area of the flat allotted to the complainant vis- a-vis the total area
of the particular project. However, the complainant would also be
entitled to proof of such payments to the concerned department
along with a computation proportionate to the allotted unit,
before making payment under the aforesaid heads.

¢ WTC (Work Contract tax): - The complainant is seeking above

mentioned relief with respect to restraining the respondent from
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demanding Work Contract Tax. At this stage, it is important to
stress upon the definition of term ‘work contract’ under Section
2(119) of the CGST Act, 2017 and the same is reproduced below
for ready reference:

“(119) — works contract means a contract for building, construction,
fabrication, completion, erection, installation, fitting out, improvement,
modification, repair, maintenance, renovation, alteration or
commissioning of any immovable property wherein transfer of property
in goods (whether as goods or in some other form) is involved in the
execution of such contract;”

After considering the above_, thg Authorlty is of the view that the

complainant/allottee is nel_}' ) ahernployer nor a contractor and

the same is not appllca[ilé%’i‘l%%e present case. Thus, the

complainant/ allottee cannp‘tf ! 'ade hable to pay the same to the

respondent. |
Power Backup ffh?rges: - The issue of power back-up charges
has already been clarified by the office of DTCP, Haryana vide
office order dated 31 .01. 2024 wherein it has categorically
clarified the mandatory services” to be provided by the
colonizer/developer in affordab]e group housing colonies and
services for which maintenance e'harges cantbe charged from the
allottees as per consumptmm Accordmg, the promoter can only
charge mamtenance/use/uullty charges from the complainant-
allottees as per consumptiori as prescribed in category-II of the
office order dated 31.01.2024.

Directions of the authority

directions under section 37 of the Act to ensure compliance of obligations
cast upon the promoter as per the function entrusted to the authority under
section 34(f):

Hence, the authority hereby passes this order and issue the following
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The respondent/promoter is directed to pay interest to the
complainant against the paid-up amount at the prescribed rate
of 11.10% p.a. for every month of delay from the due date of
possession i.e., 30.05.2022 till valid offer of possession plus 2
months after obtaining occupation certificate from the
competent authority or actual handing over of possession,
whichever is earlier, as per section 18(1) of the Act of 2016 read
with rule 15 of the rules.

The arrears of such intereétj_-'éacprued from 30.05.2022 till the

date of order by the auth;:_ fl be paid by the promoter to

the allottee within A perloqﬁqﬁio days from date of this order

mﬁ;&%—m

and interest fof’ e,very mmﬁx of ¢ delay shall be paid by the
promoter to th@élldttee b%é?ofei()th of the subsequent month
as per rule 16(2) of the rules.

The respondent/promoter shall handover possession of the
flat/unit and execute conveyance deed in favour of the
complainant(s) in terms of section 17(1) of the Act of 2016 on
payment of stamp duty and' riegi'éfration charges as applicable,
within three monﬂlsa&er ohtalﬁlng occupation certificate from
the competent authorlty .

The complamanﬁ is .dlrected' to-pay outstanding dues, if any,
after adjustment of interest for the delayed period.

The respondent/promoter shall not charge anything from the
complainant which is not the part of the buyer’s agreement or
provided under the Affordable Housing Policy, 2013.

The rate of interest chargeable from the allottee by the
promoter, in case of default shall be charged at the prescribed

rate i.e.,, 11.10% by the respondent/promoter which is the same
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rate of interest which the promoter shall be liable to pay the
allottee, in case of default i.e,, the delayed possession charges as

per section 2(za) of the Act.

36. This decision shall mutatis mutandis apply to cases mentioned in para 3 of

this order.

37. The complaints stand disposed of.
38. Files be consigned to registry.

AR
Haryana Reaﬁﬁsté;{e‘kagulat' 'y Authority, Gurugram
f)ated ho 10.2024
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