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Both RR/o:- 164, Phull..ain Enclave, Patiala, Punjab
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APPEARANCE:
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Also at: Emaar MGF Business Park, M.G. Road,
Sikanderpur Chowl! Sector- 28, Curgaon- 122002.

CORAMI

Shri Vijay Kumar Goyal
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27.09,2022
or_1o.2024

Respondent

Chairman

Complainants

ORDER

l. The present complaint has been nled by th€ complainant/allottees in

Irorm CRA under section 31 of thc Real sstate (Regul:rtion arrd

Development) Act,2016 (in short, the Actl read w,th rule 28 or the

Ilaryana Real Estat. (Regulation and Developmentl Rules,2017 [jn

short, the ltulesl ior violation of sectjon 11(4)(al of the Act whcrcin it

is inter alia prescribed that thc promoter shall be responsible lor all

obligations, responsibilities and functions to the allottees as per the

agrecmcnt for sale cxccutcd inter se them.

Complainants
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u.it related deLlils

The particulars of the projec! the details of sale consideration, the

amount pa,d by the complaina.ts, date ofproposed handing over the

possession, delay per,od, il any, have been detailed in the following

PremiPrTerr:.cs it rhe
5eLtur 66 Cur u! .rnr lli

\ 224 o( 2007 dared 27.09-2007.
valid/renewed up to 26.09.2019.

ll. 93 of 2008 dated 12.0s.2008.
valid/renewed up to 11.05.2020.

11.50 of 2010 dar.d 24062010
valid/renewed up to 23.06.2020.

L-1202, 12$ floor, ToweFL
measurins 1900 sq. ft. Guper areal
Paee no.42 of.omblaint

25.14 2007

lPase no.33

11.03.2004

lpase 39 oi

03.05.2012
transferred the unit to 1(
subsequent allottee i,e.,

lasdeep Singh Bhasin &
Pawandeep Singh Bhasin
vide nomination letter

1n subsequent allottec
transfe..ed the subject unit

conplainants i.c. surender
Agarwal & Sunita Agarwal

ment to selldated 25.06.2016
35 of complaintl and the same

a.knowledged by the
ndent vide nomiDatioD letter

otreplyl

lPase

lPasc
l

za.oa.20t6

P rcvis ional allothent lctte.
was rssued in lavou. of
original allottcc namcly

Date oiexecution otbuye.'s
agreenrent between
Ori8inal allottce and the

11. POSSESSTON

B
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G) rlne oI handtng over the

subject to tems ol this clause ond
subject to the Apdrtneht Allotee
having camplied with oll the tems
ond conditions of this Agrcetueht,
on.l not bei"s ih delouh uhderant of
the pravisiohs ofthit Aqrcehent ahd
.onplidnce whh all provisions,

lormolities, docunentotion etc., as
prescribed by the Conpony, the
Compony proposes ta hond over the
porsersio, oI
Apa ttnent/Vi I I a / Pen th ou e by
December 2010 lhe Aportnent
Allottee dgrees and unde6tands that
the Conpon! sholl be entttled to o
gfoce Penod ol ai&g_Q0JJl9J.t
ls--qt Mrsrtd-- Lsilitc ic

31.03 2011

lNoter 90 days g.ace

Rs.1,07,52,835/.

Total amount paid by the
conrplain.nt as Per
statement of account dated
08.06.2023 at page 149 of

k.t,a1 5'2436/-

occupation cerhflcate

Letrer .f intimation
possession to the
subsequent allottees
Jasdccp Sinsh Bhasin &

the Grouo Housino (nmpl.t

Due dJte ufposse$ion

Total considcratron as pe.
sratcmcnt olaccount dated
08 06.2023 at page 149 of

Pawandeep Sinsh Bhasin

occu pation .erti fi co te in resbectol

12

13

.A
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r5

Conveyance deed executed
between the respondent
and the complauants

10.03.2017

B,

3.

Facts ofthe complaint

'lhe complainants made the iollowing sub m issions in the complainr:

i. That in the year 2007, the respondent company issued an

advertisement announcing a group housing colony project called

,Premier Terraces At Palm Drive" at Sector 66, Curugram was

launched by Emaar l\.{GF Land Ltd. on the 45.48 ac.es ofland, under

the license no. DS-2007/24799 o( 2007 dated27.09.2007, issued

by DTCP, Ilaryana, and Chandigarh and thereby invited

appli.ations from prospective buyers for the purchase oi unit in

the said project. Respondent confirmed that the projects had got

building plan approval arom the authority.

ii. The compla,nant while search,ng for a flat/accommodation was

lured by such advertisements and calls from the b.okers of the

.espondent for buying a house in their project namely Paln llrive.

Thc respondent company told the complainant about the

moonshine rcputation of the company and the represcntativc ol

the respondent company made huge presentanons about the

prole.t men ti oned aboveandalsoassured that they havedeIvered

Possession offer letter
issued by the respoDdent to
rlLc roiiplainJnt\ h!, r n

llnit handover lette. issued
in favo. oa ih.

23.09_2076

lPage 85 ofcomplaintl

11.tt.2016



.' HARERA
GURUGRAIU

Complarnt No. b369 of2022

several such projects in the natioDal capital region. The respondent

handed over one b.ochure to the complainant whjch showed the

projccl like heaven and in every possible way tried to hold the

complainantand incited the complainant for payments.

That relyiog on various representations and assurances gjven by

the respondent company and on beliefoasuch assurances, onginal

allottee namely Iasdeep Singh Bhasin and Pawan Singh Bhasin,

booked a unit in the projectbypaying an amount o1Rs.10,00,000/'

dared 1 1.10.2007, towards the bookingof rhesaid unit bearing no

l. '2n2 rlz' tloor. roweFLl, in sector bb hdving !Lper orer

nreasuri.g 1900 sq. ft. to the respondent dated 11.10.2007 and the

sane was acknowledSed by the respondent. The total sale

consideration of Rs.96,63,380/- along with car parking and other

specifications oithe allotted unit and providingthe time lrame

]'hat a buyer's agreement was executed between lhe oriSinal

allottee and respondent on 11.03.2008. As per annexure oi the

buyer's agreement the sale price of the said apartment shall be

Rs.96,63,38o/-.That would include the basic sale prjce, EDC, IllC,

prelcrential location charges and exclusive right to use the

dedjcated car parking. Further, the complainants havinE dream oI

its own residential unit in NCR signed the agreement in the hope

that the unit will be delivered on or belore by Decembe.2010.

They were also handed overone detailed paynent plan which was

construction linked plan. 1t is unfo(unate that the d.eam ol

i\.
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owni.ga un,t oithe complainants was shattered due to dishonest,

unethical artirude of rhe respondent. As per clause 14(al ot the

buycls agreement the respondent had to deliver the possession of

the unit by Dccember 2010 with a grace period oi 90 days lor

rI'fly'rg Jnd obraininB lhe o., uparon cerr,rr.dre.

That the original allottees subsequently transferred/endorscd the

propcty in ravour ol lhe complajnants vide "Agreement to Sell

dated 25.06.2016" jn iavourof thecomplainants foran appropriate

.onsideration. The balance amount fo. obtaining th. property

which was still under construction was paid by thc complarnants

according to the d.mands raised by the respondent. The

respondent/promote., videtheirnomination letter, recorded their

consentto thetransfer bystating: "Accordingly, nowthe captioned

p.operty stands in the namc oithe complainants.

That the agreenrent to sell is executed between Jasdeep Singh

Bhasin and PawaD Singh Bhasin and complainants on 25.06.2016

Thereafter, a nomination confirmation olthe unit is executed on

05.08.2016 in favour of complainants. That as per th. d.mands

raiscd by thc respondent, based on the payment plan the

complainant to buy the captioned unit already paid a total sum ol

Rs.1,10,31,822l-, towards the said unit against total salc

consideration of Rs.96,63,380/-. That the payment plan was

designcd in such a way to extract maximum payment fronr the

buyers viz a viz or done/completed. The complainants approached

ConDlaintNo 4,369oI2022
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the respondent and asked aboutthe status ofconstruction and also

raised objections towa.ds non'completion ol the project. It rs

pertinent to state he.ein that su.h arbitrary and illegal practices

have been prevalent amongst builders before the advent ofRERA,

wherein the payment/demands/etc. have not been transparent

and demands werc being raised without sufficient justifications

and maximum payment was extracted just raisiDg sEucture

leaving all amenities/fi nishing/lacilities/common area/road and

other things promised in the brochure, which counts to almost

50% ot thc total projcct wo rk.

vii. ]'hat the respondent despite having made multiple tall

representations to the complainant, the respondent has chosen

deliberatelyand co.temptuously notto act and lullilthe promises

and have given a cold shoulder to the grievances .aised by the

cheated allottees. The respondents have completely failed to

honour their promises and have Dot provided the se.vices as

promised and agreed through the brochure, BBA and the diflerent

advertisements released from time to time. Further, such acts of

dre respondent js also illegaland against the spirit ofAct,2016 and

the Rules. 2017.

viri The complainant have suffe.ed a loss and damage in as much as

they had deposited the money in the hope ofgetting the said Unit

ibr residcntial pu.poses. They have not only been dcprived of the

timely possession oithe said Unit but the prospective.eturn they
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could have got ii they had invested in fixed deposit in bank

Therefore,thecompensationinsuch.aseswould necessarilyhave

to be higherthan what is agreed in the BBA. The co mpla inant after

mnny requests and emailsj received the offer ol possession on

23.09.2016. It is pertinent to note here that along with the abovc

said lctter oloiler oipossession respondent raised several illegal

demands on account ol the following which are actually not

payable as per the builder buyer agreement. The area of the unit

inc.eased f.om 1900 sq. ft. to 1947 sq. ft. Without any prio.

l hat offering possession by the respondent on payment ofchar€cs

which the flat buyer is not contractually bound to pay, cannot bc

considered to be a valid otler of possession. lt would be not'ccd

ftom the details provided above that those charges s'ere never

payable by the complainants as per the Agreement, by the

complainant and hence the offer of possession. Further, the

respondent is asking for 12 months ol advance maintenance

ch.rges lrom the complainants which is absolutely 
'llegal 

and

against the laws oithe land.

Thatthe responsibility for upkeep and maintenance ofthese areas

is collective. The contributions made for the same are in the fonn

of a stipulated lee to manage expenses for the management and

repai. of any damnge to the same. This amount contributed for

operationalexpenditurc on the common areas ofthe prenrises is
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called common areas maintenance. Thecommon area maintenance

charges are calculated on monthly basis, based on actualcharges

and are then paid by the owners of the units to the maintenance

agency or to the association which manages the complexwhere the

units aresituated. Hence theseare paid monthly o nce the expenses

have been incu..ed and billed to the owner ol the unit and

thcrefore demandine sas a deposit ol annual common area

maintenance charges along with the final payment is unjustified

and illegal and therefore needs to be withdrawn immediately as

the same is not payable bythe complainants at all.

That the respondent asking for electric meter charges of and

electrilicat,on charges from the complainants is absolutely illegal

as ihe cost ol the electric meter in the market is not more than

Rs.2,500/ . Hence ashng for such a huge amount, when the sanre

is not a part oi the builder buyer agreement is unjustified and

illegal and therefore needs to be Mthdrawn immediately. So are

the other demands required to be withdrawn, as per delails

provided above and those lrhich are not a part ol ihe buyer's

agrcement. The palm drive amenities are 24x7, power back up,

24x7 Security, badmiDton cour! basketball couri, broadband

connectiviry, club house, covered parking, creche, Gym, health

bcilities, intercom facility, kids play area, lawn tennis court,

nraintenance stafl open parking, recreation facilities, religious
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visitorparking.
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shopping arcade, swimming pool,

xii.'l'hattherespondentaskedthecomplainantstosigntheindemnity

bond as perquisite condition for handing over ofthe possession.

Conrplainants raised objection to above said pre requisite

condition ol the .espondent as no delay possession charges was

paid to the complainants but respondent instead oi paying the

delay possession charges clearlyrefuse to handover to possession

if the complainants do not sign the aioresaid indenrnity bond.

I:urther, the complainants leftwith no optron instead ofsigning the

same. The fact is that the complainant has never delayed in makinE

any payment and has always made the payment rather much

before the construct,on linked plan attached to the BBA The

allottee has approached the company with a request for paynrent

olconrpensation, despite not making payments on time and on the

assurance that he shall make the payment of the delay payment

charges as mentioned above along with all other dues to the

xiii. l he purpose ofquoting this example is that not only the BBA is onc

srded heavily loaded in favour of the respondent but .ven the

settlement cum amendment agreement is also heavily loaded irr

lavo u r o I th e respond ent. N eedless to mentio n that such one_sided

agreements have been held to be unconstitutional and hence jn

valid by the Honourable Supreme Court and the Honourable IIigh
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Courts in number of cases. Though not agreeing to but even ilwe

presume thatthe same is legal, in view ofabove it would be noticed

that the respondents not having honoured the date of possession

even as per the settlement cum amendment agreement, are not

e.titled to take advanhge of the same and deny the delayed

compensation charges as per the Act o12016 and the rules lramcd

thereuDder. 1he stand ot the respondent not to pay the delayed

possession charges is therefo.e against the text and context,leuer

and spirit ofAct, 2016 and the Rules,2017.

xiv. That the complainants after many lollow ups and reminders, and

aiter clea.ingatl the dues and fulfilling allone-sided demands and

tormalities as and when demanded by the respondent got dr.

conveyance deed erecuted dated 10.03.2017. While thjs sale deed

acknowledges that the compla,nant have paid the total

consideration oi Rs.1,10,31,822l-, towards full and final

consideration of the said apartment and applicablc taxes ctc., it

nrakes no provision for compensating the complainants lor the

huge delay in handing over the flat and project. They were not

given any opportunity to negotiate ths terms of the said sale deed

lhecomplainantwas told thatthe salc deed will encompass all the

relevant issues at hand. 1t is submifted that this agreement and

various clauses therein amount to an unconscionable agreement

that js an agreement containing terms that are so extremely unjust,

or overwhelmingly one sided in lavour oi the parry who has dre
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supe.ior bargaining power, that they are conrrary to good

xv. Thatthe complainantis theone who has invesred rheirlile savings

in the said project and are dreaming ola home for rhemselves and

the Respondents have not onlycheated and betrayed them butalso

used their hard ea.ned money for their enjoymenr The

complainaDt is entitled to get delay possessioD charges with

'nterest 
at the prescribed ratef.om date olapplication/paymenfto

till the realization oi money under section 18 & 19(4) ol Act. Thc

complainant is also entitled for any other reliel which they arc

tound entitled bythis Authority. That the Complainant has not filed

any other complaint before any other forum against the erring

respondents and no other case is pending in any other court oflas,.

Hcnce the present Comp la int.

C.hnl:,nt N. 6169.f 7077

C.

4.

Reliefsought by rhe complainants

'l-he complainants are seekjng the followins.elief:

i Directthe respondent to pay ihe interest on th e totalamountpaid

by the complainantat the prescribed rate ofinterest as per RERA

trom due date ofpossession tilldate ol actual physical possession

ii. Direct the respondent to pay the balance amount due to the

complainants from the respondent on account olthe interest, as

per the guidelines laid in the Act o12015.
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.espondent to set aside the one-sided iDdennity bo.d

by the respondeDtfrom the complainant under undue

5. On the date of hearin& the authority explained to the respondent

/promoter about the contravention as alleged to have been committed

in relation to section 11[4](a) of the Act and to plead guilty or not to

I

D,

GURUGRAIU

iii. Direct the

plead guilty.

Reply nled by the respoDdent

The respondent hascontested thecomplaint on the following grounds,

i. That the complainants have eot no locrs rarndi or cause ofachon

to iile the present complaint. The present complaint is based on an

erroneous irterpretation ol the provisions ol the Act as wellas an

incorrect understanding olthe terms and conditions ofthe buyer's

agreement dated 11.03.2008 as shall be evident from the

submissions madein the following paragraphs ofthe present rep1y.

ii. That the present complaint is not maintainable in law or on facts.

l he present complaint raises several such issues which cannot be

decided in summa.y proceedings. The said issues require

extensive evidence to be led by both the parties and examination

and c.oss-examination of witnesses fo. proper adjudication.

Therefore, thedisputes raised in the present co mplaini are beyo Dd

the puruiew of this Authority and can only be adjLtdicated by th€

Adjudicating Officer/Civil Cou( Therefo.e, the presentcomplaint

desewes to be dismissed on this sround alone.
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iii. That the present complaint js not maintainable in law or on lacrs.

The provisions oithe Act, 2016 are not applicable to the proiect in

question. The application for issuance of occupation ceilificate in

respect olthe tower in which the apartmenr in question is located

was made on 28.06.2013 i.e., beiore the notification ofthe Rules of

2017 and the occupation certificate was rhereaater rssued on

01.0.1.2015.'lhus, in accordance with the definition ol Rule 2(o) of

the Rules, the prolect in quesaion does not come withirr rhe

m.aning and ambit of"ongoing projecf'and accordingly this coun

has no jurisdiction to dealwith the present marter.

iv That the complainants have not come before this Authority w,th

clean hands and havc suppressed vital and material facts lrom rhis

Authority. The correct lacts a.e set out in the succeeding paras ol

the present reply.lt is vehementlyand most humbly stated that the

true and correct facts and circumstances as shau be stated

hereunder are without prejudice to the contention of the

respondent that the Authorityhas no jurisd,ction to denlwith ihe

present matter and thatthe present complai.t is not maintainable

fbr reasons stated in the present reply.

v. That the complainants a.e not allottees" but Investors who have

booked the apartment in question as a speculative rnvestment 
'n

order to earn rentalincome/profit from its resale. The apartment

in question has been booked by the complainaDt as a sp.culative

ComDlaintNo.6369of 2022
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investment and not for the purpose ol self-use as his .esidenc..

Therelore, no equity lies in favour olthe complainants.

vi. That ].G.E India Limited (Through Mr. S. Murali and 1.4r. lqbal A.

l,lohanred) had booked the unit in question, bearlng number TPD

L-F12-1202, admeasuring 1900 sq. ft. situated in the project

dcvelopcd by the respondent, known as "Prenrier Terraces" at

Palm Drive, Secto.66, Gurugram, Haryana, vide application form.

Th at the original allottee, prior to approach ing th e respon de n t, had

conducted extensive and independent inquiries regarding the

proj.ct and itwasonlyafterthe original allott.e was fuUysatisfied

with regard lo all aspects ofthe project, including but not limited

to the capacity ofthe respondent to undertake development oldre

same, that the or,ginal allottee tookan independent and informed

decision to purchase the unit, un influenced in any manner by the

respondent. The original allottee conscjoudy and willlully opted

lor a construction-linked plan for remittance of the sale

consideration for the unit i. question and furthe. represenled to

the respondent that they shall remit every installment on time as

per the payme.t schedule. The respondent had no reason to

suspect boralide of the original allottee and hence, issued thc

provisional allotment letter dated 25.10.2007. Thereaiier

subsequently, the respondcnt sent the buyer's agreement to the

original allottee, which was executed between the parties on
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vri That thereafter the orjginal allottee transferred rhe unit to N4r.

lasdeep Sinsh Bhasin and Mr. Pawandeep Singh Bhasrn

Ihereinafter referred to as "Erstwhile Allottees"J. This transfer by

the original allottee was accepted by the respondent and

consequently, nomination letter dated 03.05.2012 was issued

ackDowl.dging the transfer of the unit in favour of rhe ersrwhile

allottees. The nomination letrer dated 03.05.2012, acknowledging

the transfer of the un,t in favour of the erstwhile allottees, 14r

lasdecp singh Bhasin and Mr. Pawandeep S,ngh Bhasin. That

thereafter, the erstwhile allottees further sold the unit to the

co m plainants herein and requested the respond.ntto endorse the

co mplainants. The unit was transierrcd to the complai.antsby the

erstwhilc allottees upon the request ofthe erstwhile aUotlees and

the complainants, the transler was accepted by the respondent

vide nomination letter dated 28.08.2016.

viii. That as per clause 14(a) of the agreement, the due date oi

possession was subject to the complainant having complied with

all the terms and conditions ol the agreeme.t. That being in a

contractual relationdrip, reciprocal promises are bound to be

maintained.Thatthe rightsand obligationsolan allotteeas well as

the builder are completcly and enti.ely determined by the

.ovenanc incorporated in thc agreement which continue to be

bindingupon the parties thereto with iullfo.ce and eflect
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ix. That the remittance ol all amounts due and payable by the

complainants under the agreement as per the schedule ofpayment

incorporated in the agreementwas ofthe essence.lt has also been

provided therein that the date for delivery ofpossession ofthe unit

would stand exte.ded in the event oi the occurrence of rhe

facts/reasons beyond the power and control olthe Respondent. lt

is pertinentto mention that itwas categorically p.ovided in clause

14{b)(vil that in case of any deaault/delay by the allottees in

payment as per the schedule of payment incorporated in the

agreement, the date of handing over of possession shall be

extend.d accordingly,solelyontherespondent'sdiscretiontillthe

paynrcnt ol all outstanding amounts to the satisfaction ot the

respondent. Since the complainant has defaulted in timely

remittance olpayments as per the schedule oipayment the date of

Compl.rnt No 6'169 of 202U

delivery olpossession is notliableto be dete.mined in the manner

sought to be done by the complainants.

x. That there have been miserable defaults in timely remittance of th e

instalments and hence the date ofdelivery oapossession ofthe unit

in question is noi liable to be determined in the manner sought by

the complainants. The complainants a.e conscious and aware of

the said agrecment and have filed the present complaint to harass

the respondent and compel the respondent to surrender to their

illegal demands. It is submitted that the liling ol the present

complaint is nothins but an abuse ofthe process of1aw.
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At this stage, it is categorical to note that in the year, 2012 on the

directions of the Hon'ble Supreme Court or lndia, the mining

activities ofminor mine.als (which includes sandl v/as regulated.

The Hon'ble Supreme Court directed rraming of modern mineral

concession rules. Reference in this regard may be had to the

)ldgment ol Deepak Kumar v. State ol Hatyana, (2012) 4 Scc

629. The competent autho.ities took substantial nme in framrng

the rules and in the process ahe availability of building materials

nrcluding sand which was an important raw material for

development ol the said project became sca.ce. further, the

respondent was faced with certain other force ma,eure events

including but not limjted to non-availability olraw materialdue to

various orders ol tlon'ble Punjab & Haryana High Court and

\Jriundl Grepn Tnbun"l thereby reguldLrng rl'e rrrrnB Jcr.vir .\.

brick kilns, regulation of the construction and development

activities by the judicial authorit,es in NCR on account of the

environmental conditions, restrictions on usage olwater, etc.1t is

pertinent to state thatthe N ational Green Tribu nal jn severalcases

r.lated to Punjab and Haryana had stayed mining operations

including in O.A No. 171l2013, wherein vide Order dated

2.11.2015 mining activitres by the newly allotted mining contracts

by the state olllaryana was stayed on the Yamuna Rjver bed.1'hese

orders in fact iraer o/,o continued tillthe year 2018. Sjmilar orders

staying the mining operahons were also passed by the Hon'ble
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High Coun and the National Creen Tribunal in Punjab and Utrar

Pradesh as well. The stopping of mining activity not only made

procurcment of material djmcult but also raised the prices of

sand/gravel exponentiauy. It was almost 2 years rhar the scarcity

as detailed aforesaid continued, despite whi.h aU efforrs were

made and materials were procured at 3-4 times the rate and thc

.on.iru.r'on.ont:nJed wrrhour \h,Iing dny e\lrd bJrden ro rh"

customer. Thetime taken by the respond ent to develop the projccr

is the usual time taken to develop a project of such a largescaleand

despite all the force najeue circumstances, the respondent

completed the construction of the project diligently and timely,

without imposing any cost implications of the aforementioned

circumstanceson the complainants and demand ing the prices o n ly

as and when the construction was beingdone.

xii. That the time consumed on account ofcircumstances beyond the

power and control ofthe respondent, is bound to be removed tor

calculation of delay, if any. All the circumstances stated

hereinabove comewithin the meaningof/or.€ maierr€, as stated

above. Thus, the respondenthas been prevented bycircumstances

beyond its powe. and cont.ol i.om undertaking the

implementation of the project during the time period indicated

above and therelore the same is not to be taken into reckonirg

while computing the pe.iod oldelay, ifany.

Combl.intNo 6169ot2027
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xiii. Despite there being a number of defaulters in the projecr, the

respondenthad tojnluse funds into theprojectand have diligently

developcd the project in question. That it must be noted by this

Authority that despite the default caused, the respondent applied

lor occupation ceftiricate on 28.06.2013 and the same was

thereafter issued on 01.04.2015.1t is pertinent to note that once an

applica on ior grant of occupation ce(ificate is submitted fbr

approval in the oifice oi the concerned Authority, respondcnt

ceases to have any controlover the same. The grant otsanction of

the occupation certificate is the prerogative ol the concerned

statutory authority over which the respondent cannotexercise any

lnnuence. As iar as the respondent is concerned, it has diligently

.rnd sincerely pursued the matter with the concerned statutory

authority for obtaining of, the occupat,on certificate. No fault or

lapse can be attributed to the respondent in the facts and

c'rcumstances of the case. Therefore, the time period utilized by

tbe statutory authority to grant occupation ce.tificate to the

respoDdent is necessarily required to be excluded f.om the

comp utation ol the time period utilized fo. the implementatio n and

developmentof the project.

xrv. l'hat a meager increase of 2.49% was made in the tsntative super

area, as computed after the rec.ipt of the occupancy ce.ti[icale.

The said increase i. area is within the terms and conditions of the

agrcemcnt and within the pe.missible limits tts per the model

ComDlaint No 63rt9.12022
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agreementto sale and hebce no contention/allegarion rn regard to

the same can be accepted-

xv. That at this instance, it ,s categorical to note that the offer of

possession was made to the erstwhile allottees on 15.04.2015. The

e.stwhile allottee has failed in taking rhe due payment and taking

possession, hence, possession reminders dated 13.05.2015 and

05.06.2015 were also given. That an oaler for possession marks

termination ol the period of delay, il any. 1t was aater the

possession had already been offered, that the transier was made

by the erstwhile allottee to the complainanrs. It is a matter of tact

that the agreement to sell was executed betlveen the erstwhile

allottees and the complainants on 25.06.2016 and the unit was

subsequendy nominated on 28.08.2016. Hence, there was no iota

of delay for complainants, who had bought the unit after over 1

year ol it being ready to use and the offer of possessjon being

issued to th e o riginal allottee.

xvi. That on the bas,s ofthe above, the complainants are not entitled to

contend that the alleged period of delay continued even alter

recejpt ofoiier for possession. The complainants have consciously

and maliciously refrained lrom obtaining possession ofthe unit in

question. Consequently, the complainants are ljable lor the

consequences including holding charges, as enumerated in the

buyer's agreement, iornotobtainingpossession.The.omplainants

finally took the possession of the unit on 11.11.2016 after

ComDlaintNo.6369ot2022
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executing the indemniry cum underraking for occupancy and use

ofthe unit on 08.11.2016 and consequendy, the conveyance deed

was .xecuted on 10.03.2017. It was specifically and expressly

agreed that the liabilitjes and obligations ol the respondent as

enume.atcd in the allotment letteror rhe buyer's agreement srand

sat,slied. They have intenhonally distorted the real and rrue facts

in order to generate an impression that the .espondenr has

reneged iiom its commitments. No cause ol action has arisen or

subsists in favour ofthe complainanrs to institute or prosecule rhe

instant complaint. The compla,nants have p.eferred rhe instant

complaint on absolutely false and extraneous grounds in order to

need lessly vic!imise and harass the respondent.

xvii. That in accordance with the facts and circumstances noted above,

that the present claim is barred by l,mitation as has been filcd atter

7 years,5 months,2 days [2712 days) ofthe offer orpossession and

aftcr s ycars,6 months, T days (2017 daysJ after the execution ot

conveyaDce deed. The Article 113 of Schedule I ol the Limitation

Act is applicable and the present complaint was filed alter over 4

ycars olpassing oflimitation, which.annot be condoned under any

circumstance whatsoever- Mo.eove., without accepting the

.ontents olthe complaint in any manner whatsoever, and without

pr.iudice to the rights ot the respondent, delayed interest il any

has to bc.alculatcd only on the amounts deposited by the

allottees/complainants towards the basic principal amount ot the

Complaint No. 6369 of 20ZZ
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ComhlrintN. 6369017077

unjt in question and not on anyamount credited by rhe respondent,

or any payment made by the allottees/complainants towards

delayed payment charges (DPC) or any taxes/staturory paymentsl

etc. That additionally, it is submitred that the respondent has

credited Rs.3,12,775l'as the subvention benefit. This amount is

bound to be adjusted.

xviii That the original copy of the conveyance deed was given to the

State Bank of Patiala on 03.04.2017, i.e., there exists a lien of the

sa'd Bank over the unitand the present complaint is bad aor non

Joinder ot necessary party. That any claim with respect to lhe

present un,t cannotbe adjudicated,n the absence ofthe State Bank

otPatiala. That jn light ofthe,ondlide conduct of the .espondent,

no delay fo. thecomplainant, the peaceful possession having becn

taken by the complainant, non-existence of cause olaction, clainl

being barred by ljmitation and thefrivolous complaint filed by the

complainant, this complaint is bound be dismissed with costs in

lavour of the respondent.

Copres ofallthe relevant documents have been filed and placed on dre

.ecord. Their authenticity js not in dispute. Hence, thecomplaintcan be

decided on the bas,s of these undisputed documents and submission

made by the pa.ties.

I urisdicrion of the authorityE,
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The authority

ComplJrnr No.6lbe of r0r2

observed that it has territorial as well as subiect matter

adjudicate rhe present complaint for ihe realons given

E.l Terrltorlal,urisdiction

9. As per notiffcation no. 1/92/2077.7TCP dated 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Real Estate Regulatory Authorify, Gurugram shall be entire curugram

Distr,ct for all purposewith offiItr.s.isiluated in curugram.ln the presenr

l0

case, the project jn question is situated within the planninS area of

Gurugram District, therefore this author,ry has complete territorial

jurisdiction to dealwitl the present complaint.

E.ll Subiect-matter,urisdiction

Section 11[a](a) of the Act provides that the promoter shall be

responsible to the allottee as per as.eement for sale. Section 11(4)[a] is

rep.oduced as hereunder:

ii) rr," p-..t- ,nar
(o) be rcspone ble lot o 11 ab lig oions, .espan si bi littes ond functtanr

uhdet the prcvisiohs oI this Act o. the rtl* ohd reguluttuns
ndde thercLnder ot to the ollottees os pet the ogrcenent lot
ele, ar to the o\e.iorion al ollotte$, os the co\e no! be,,ll ie
.anveronce alall the apartnenL\, plots at buildingt at thc cosc
nay be, to the allattees, ar the conmon oreastothe asactotian
.lott.nees ot r|1e bhperentaLthotitJ, os the cose,no! be;

Section 34-functions ol the Authonry:
34A olthe Acr prcvides to ensure conpliance olthe obligotionscast

up.n theprohoters, theollaneetand the reol estate agents undet th64.t
an.l the tu les a n d regu I oti on s n od e th eteu naer.

So, jn view of the provisions oithe Act quoted above, the authority has

complete jurisdiction to decide the cohplajnt regarding non

tl
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Complrinr No 636q of20zz

contpliance ofobligations by the promoter as pe. provisions otsection

11(41(al of the Act leaving aside compensation which is to be decided

by the adjudicatingofficer ifpursued bythecomplainantat a tater st:ge.

Findings on the objections raised bythe respondent
F.l Objection regardlng maintainability ofcomptaint on a.count ot

complainant being invcstor.
The respondent took a stand thar rhe complajnant is investor and nor

consumer and the.efore, she is not entitled to the prorection of the Acr

and thereby not entjtled to file the 6omplaint under section 31 of ihe

r\ct. However, 
't 

is pertinentto nore that any aggrieved pe.son can file a

complaint against the promotcr if he contravenes or violares any

provisions oa dre Act or rul€s or regulations rnade thereunder. Upon

c.]relul pe.usalofall the terms and conditions ofrhe allotment lerter, rr

is revealed th:t the complainant is buyer's, and they have paid total

price of Rs.1,07,52,836/- to the promoter towards pu.chase ol unit in

its project. At this stage, it is,mportantto stress upon the delinition of

term allottee under the Act, the same is reproduced below for r€ady

''2(d) 'ottottee"in relution ta o real estate prcicct neans the pettan t)
whon o ploa aportnent ot building, ot the cdse ho! be, hus been
ullotted, sold (||hethet os heehola at leasehald) or atheNit.
transktrcd by the prohaler, ond inctudes the persan who
subsequently ocqutrcs thc sdid allatnent thralgh sote, tohret ot
otheruiy but does not ihcltde o pettuh to whon ech plot,
dpartnentat butld1ng, asthc cae nta! be, itgiven.n rcn'

ln view of above-mentioned definition ol "allottee' as well as all the

terms and conditions of the buyer's agreement executed between

p.omote. and complainant, it is crystal clear that the complainant are

ellottee[s) as the subject unitwasallotted tothem bythe promoter.The

Prgc 25 or28
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concept of investor is not deffned or referred in the Act. As per rhe

definition given under section 2 ofthe Act, there willbe "promorer" and

''allottee" and there cannot b€ a party havingastatus oi"investor". Thus,

the contention oi promoter that the allottee being investor a.e nor

entitled to protection ofthis Actalso stands rejected.

FindinSs on the relletsouSht by the complainan13
G,l Direct the respondeor to Day rhe interesr or the totat amounr

paid by the cohplahantatthe prescribed.ate ofinterestas per
RERA from due date of possesslon till date of a.tual physical
possession.

G.ll Dire.t tie respo.dent lo pai the balaDce amount due to the
complalnants from the..espond€[t on accouDtofthe interest, as
per the guideliDes lai.l in the Act of,2016.

G.lll Direct the .espondent to set aslde the one-slded lndemnity bond
get signed by the respodert fmm the complalnant under undue

On the above'meDtioned reliefs sought by the compla,nant, are being

taken together as the findings in one reliet will defin,tely affect the

result ofthe other reliefand the same being ,nterconnected.

The original allottee i.e., l.G.E (lndia) Limited was allotted a unit bearing

no. L 1 202, ad measur,ng 1900 sq. ft. on the 126 Floor of tower' L, in

projectoithe respondent named "PremlerTerraces atthe Palm Drive",

situated in Sector 66, Curugram, Haryana vid€ provisional allotment

lefte. dated 25-10.2007 and an apartment buyer's agreement was also

executed between the original allottee and the respondent regarding

the said allotment on 11.03.2008. Thereafter, the or,ginal allottee i.e.,

I.G.E (lndia) Limited soleits unit to the first subsequen t allottee namely

lasdeep Singh Bhasin and Pawandeep Singh Bhasin vide nomination

letter dated 03.05.2012. The occupation certincate was received lrom
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the srrd unrt to the complainant vrde

nomination letter dated

the .foremenri.ned aparhent and the said apa(menr was

the name oa the complainant. Further, the

posscssion ofthe unjt was handed over to the complainants herein vid.

unit handover letter dated 11.11.2016. Also, rhe conveyance deed

rhe competent authority on 01.0a.2015 and posse(sion of lhe unir wrs

offered to the nrst subsequent allottee vide offer of possession lener

dated 15.04.2015. Thereafter, rhe first subsequent altottee requested

016dated 25.06.2 Accordingly, the respondent vide

28.08.2016, confirming substitution ofname in

transrerred/endorsed in

bcaring vasika no. 31175 dated 10.03.2017 was also cxccuted by it

subjectunit is situated has already been completed and the possession

ol the same has been offered to the first subsequent allotte€ on

15.04.2015 after,ssuance otthe occupation certificate by the concerned

authority. Moreover, theyhavenotsuffered anydelay as the subsequent

aUottee/complainants herein came i.to pictureonlyon 25.05.2016 i.e.,

iavour of thc .omplainan ts in respect ofthe said unit.

15. Co.sidering the above-mentioned facts, the authority is ofthe view drat

the complainants herein is a seco.d subsequent allottee who hld

purchased the apartment from the previous aUottee on 25.06.2016 r.e.,

at such a time when the possession of the subject unit was already

oftered to the first subsequent allottee. It simply means that the ready

to move in properq, was oflered to the complainants and he was well

aware about the lact that the .onstruction ol the tower where the
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after oLer ol possession which was made on 15.04.2015 to the first

subsequent allottee. It is pertinent to mention here that the present

allottee never suffered any delay and also respondent builder had

neither sent any paymentdemands to the complainant nor compla'nanl

paid any payment to the respondent. So, there is no equiry in lavour ol

the complainant. Hence, in such an eventuality and in the interest ol

natural justice, delay possession charges and other relicfs sought

cannot be granted to the complainant as there is no inlringement ofany

olhis right (being subsequent allottee after offer ofpossession) by the

respondent Promoter.

16. ln the light ofthe lacts mentio.ed above, thecomplainants herein who

h.ve become a subsequent allottee at such a later stage is not entitled

to any delayed possession charges as h€ has not suffered any d.lay in

the handing over of poss€ssion. Hence, the claim ol the complainant

w.r.t. delay possession charges is rejected being devoid olmerits.

17. Hence, no case for DPC is madeouL

18. Complaint as well as applications, ifany, stands dismissed being not

maintainable. The case stands disposed offaccordingly.

19. Filc be consigned to registry.

\t-_f
wUay Ki6ar Goyal)

Haryana Real Estate Regulatory Au!hority,
Dated:01.10.2024

4*r,
(Arun Kunar)

Chairman

Gurugram


