1.

Complaint No. 918, 1000
and 1001 of 2023

BEFORE THE HARYANA REAL ESTATE REGULATORY

AUTHORITY, GURUGRAM
| Date of Decision: | 24.10.2024 |
NAME OF THE BUILDER PERFECT BUILDWELL PRIVATE LIMITED l
PROJECT NAME "ZARA AAVAAS"
S.No.|  CaseNo. Case title APPEARANCE
1. CR/918/2023 Manik Kapoor Shri Saurabh Sachdeva
/5 Advocate and
Perfect Bulldwell Private | Ms. Anlur Berry Advocate &
Limited - Shri Rahul Singh Advocate
2. | CRy100D/2023 Atul Kumar Shri Sauratsh Sachdeva
i Advocate and
Perfect Buildwell Brivate | Ms. Ankur Berry Advocate &
| ‘ + Limited, Shri Rahul Singh Advocate
3. | CR/1001/2023°}  Sanjay Kumar Ray Shri Saurabh Sachdeva
Ll FL R Advocate and
Perfect Buildwell Private ‘"Ms. Ankur Berry Advocate &
Limited Shri Rahul Singh Advocate
CORAM:
Shri Vijay Kumar Goyal Member
ORDER

This order shall dispose of all the complaints titled as above filed before
this authority under Section 31 of the Real Estate (Regulation and

Development) Act,-2016 (in short, the ‘Act) read with rule 28 of the

Haryana Real Estate (Regulation and Development) Rules, 2017 [in short,

the Rules) for violation of section 11{4)(a) of the Act wherein it is inter

alia prescribed that the promoter shall be responsible for all obligations,

responsibilities and functions under the provision of the Act or the rules

and regulations made there under or to the allottee as per the agreement

for sale executed inter se.
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Complaint No, 918, 1000
and 1001 of 2023

- The core issues emanating from them are similar in nature and the
complainant(s) in the above referred matters are allottees of the project,
namely, “Zara Aavaas” (Affordable Group Housing Colony) being
developed by the same respondent/promoter ie, M/s Perfect Buildwell
Private Limited. The terms and conditions of the buyer's agreemegitsl
fulcrum of the issues involved in all these cases pertains to failure on the
part of the promoter to deliver timely possession of the units in question,
seeking delay possession charges along with interest and other,

The details of the complaints, reply to status, unit no., date of agreement,
possession clause, due date 'qf- pﬁSSEESiUH, total sale consideration, total

paid amount and reliefsought are given i1 the table below:

and Location sector- 104, Gurugram.

Project Name | Perfect E_uiii:lwgll Mt& Limited at "Zara Aavaas” situated in |

 Possession Clause:-
3. Possession
3.1

“Unless a longer period is permitted by the DGTEP or in the policy and subject to
the force majeure circumstanee as stated in dlause 16 hereof, intervention of
statutory authorities, receipt of c.umuj::_lmfgn certificate and timely compliance by
the apartment buyer(s) of ail ﬁf&:fherj’their cbligations, formalities and
documentation as prescribed by ithe developer from time to time and not being in
default under any part of this ﬁgi;eet}ié‘m;. including but not limited to timely
payment of installments of the total cost and other charge as per the payment
plan, stamp duty and registration charges, the developer proposes to affer
possession of the said apartment to the apartment buyer(s} within 4 (four)
years from the date of approval of building plans or grant of environment
clearance, whichever is later......."

- Date ufappmual of huildln'g plans: - 08,12.2014.

Date of environment clearance: - 09.03.2015.

‘Occupation certificate: - 04.12.2019,

Complaint CR/918/2023 | CR/1000/2023 | CR/1001/2023
No. & Case Manik Kapoor Atul Kumar Sanjay Kumar Ray
Title V/5 V/S V/S

| Perfect Buildwell | Perfect Buildwell Perfect Buildwell
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Complaint No, 918, 1000
and 1001 of 2023

Private Limited

Private Limited

| Private Limited |

Reply status

04.09.2023

04.09.2023

04.09.2023

Unit no.

Apartment no.-6, 6th
Floor and Tower-3
[As per page no.31 of

the complaint]

Apartment no.-5, Tth
Floor and Tower-3
(As per page no. 37 of
the complaint}

Apartment no.-1, 1st 5
Floor and Tower-3
[As per page no. 37 of

the complaint)

Area
admeasuring

564 sq. ft. (Carpet
area) & 8% sg. ft.
(balcony area)
(As per page no. 31

of the complaint)

224 sq. ft. (Carpet
area) & 94 sq. ft.
(balcony area)

{As per page no. 37 of
the complaint)

498 sq. ft. (Carpet
area) & 100 sq. ft.
(balcony area)

(As per page no. 37 of

the complaint)

Date of £24.10.2015 19.10.2015 17.10.2015
allotment (As per page no, 26 | [Asper page no. 28 of | (As per page no. 28 of
letter of the complaint] | the complaint) the complaint)
Date of 01.02.2016 | il |1k 76.04.2015 01.12.2015
execution of | (As per page no.2% of § A% per page no. 34 of {As per page no. 37of
buyer's the complaint), | i)y | the'eamplaint) the camplaint)
HEJ'EETH_EHt : X EEE LS S Y / .
Due date of 09032009 (| ) 1 09032019 09.03.2019
handing (Duedate to be “(Due date to be [Due date to be
over of calculated 4 years calculated 4 years calculated 4 years
possession from the date of from the date of from the date of
environment environment environment
_clearance ¢learance clearance
.e,09.03.2015, being | i.c,09.03.2045, being | i.e,09.03.2015, heing
later) Jater) later)
Offer of 18.03.2020 15.01.2020 15.01.2020
possession (As mentionedin. | (Aspérpage no. 29 of [As per page no. 30 of
physical possession | the'complaint) the complaint)
letter at page no.54 of
i the complaint}. | =, |
Physical 20092020 s 15.01.2020 08.02.2020
handover of |[As per page no. >4 of | (As per page no. 31 of | (As per page no. 33 of
the unit the complaint) _the complaint) the complaint)
Total T5C: Rs.23,20,500¢- TSC: Rs.23,20,500/- TSC: Rs.20,42,000/-
Consideratio |[As per payment plan |(As per payment plan (As per payment plan
n/ on page no.33 of the | on page no.62 of the | on page no.50 of the
Toltal complaint) complaint) - complaint)
Amount paid | AP: Rs.24,73,066/- | AP: Rs.22,71,58Z/- | AP: Rs.22,44,988/-
by the (As  per customer [As per customer (As per customer
complainant | ledger account on | ledger account on |ledger account on
(s) page no. 53 of the | page no. 53 of the page no. 34 of the

complaint)

complaint)

complaint)

The complainants in the above complai
1. Direct the respondent to pay delayed possession charges at the prescribed interest
per annum from the due date of possession i.e, 09.03,2019 to 20.09.2020.
2. Restrain the respondent from charging of maintenance charges and deducting charges

nt(s) have sought the following reliefs:
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i—I—ARBA Complaint No. 918, 1000
=2 GURUGRAM and 1001 of 2023 ]

from pre-paid electricity meter of the com plainant.
3. Direct the respondent to execute and register a conveyance deed of the apartment in
+_ favour of complainant as per the provision of section 17 of the Act, 2016, .
Note: In the table referred above, certain abbreviations have been used. They
are elaborated as follows:

Abbreviation Full form
TSC Total Sale consideration

LAP Amount paid by the allottee(s) |
4. The aforesaid complaints were filed against the promoter on account of

violation of the apartment buyer's agreement and allotment letter against
the allotment of units in the project of the respondent/builder and for not
handing over the possession by the due date, seeking award of
possession along with delayei;l;p:ﬁ%ﬁés_gihn charges.

it A B ot el Sl

5. It has been decided to treat tﬁ?':;élaifﬁ'i"nmp]aints as an application for non-
compliance of Stal:_utl]':rjl’"" ﬁbliééﬁ;ﬂﬁ'. on. the part of the promoter/
respondent in terms. of section 34(f) of the Act which mandates the
authority to ensure compliance of the. obligations cast upon the
promoters, the allottee(s) and th_e real estate agents under the Act, the
rules and the regulaﬁnns made thereunder.

B. The facts of all the mﬁp_l;_a‘ints filed by the complainant(s) /allottes(s) are
also similar. Out of the aboye-metitioned ¢ase, the particulars of lead case
CR/918/2023 titled as Manik Kapoor V/S Perfect Buildwell Private
Limited are being taken into consideration for determining the rights of
the allottee(s) qua delayed possession charges along with interest and
others,

A. Unit and project related details

7. The particulars of unit details, sale consideration, the amount paid by the
complainant, date of proposed handing over the possession, delay period,

it any, have been detailed in the following tabular form:

S.No. | Particulars Details -|
y 1 Name and location of the | “Zara Aavaas”, Sector-104,
. project Gurugram |

(61‘/ Pape 4 of 18



HARERA
&b GURIGRAM

Complaint No. 918, 1000
and 1001 of 2023

| Nature of the project

Affordable Group Housing

Project area

3 acres

DTCP License and validity

12 of 2014 dated 10.06.2007 valid
up to 09.12.2019

Name of the licensee

Perfect Buildwell Pvt. Ltd. and 1
other

RERA Registration

152 of 2017 dated 28.08.2017
valid up to 31.12.2019

Unit no. and floor no.

Apartment no-6, 6% Floor and
Tower-3

(A5 per page no. 31 of the|

| complaint)

Unit area admeas uring. ot

1569 sq. ft. (carpet area) and 89 sq,
. ft. (balcony area)

FTO N As, _per page no. 31

complaint)

of the

Allotment letter

28102015

(As per page no. 26 of the

complaint)

10.

Date of execution of buyer's
agreement

01022016
[As “pér 'page no. 29 of the
complaint)

11,

| Date :::!"app’rﬂ@g’a_!' of building

plans

08.12.2014
U{AS (per page no. 30 of the
complaint)

12,

Date  of  Enviromment

clearance -

9.03.2015

13,

Possession clause-

|| [As per page no. 14 of the reply)

| 3. Possession

S

LUnless a longer period is permitted by
the DGTCPor in the policy and subject

to force majeure circumstances as
stated  in  clause 16  hereof
Intervention of statutory authorities,
receipt of occupatifon certificate and
timely compliance by the apartment
buyer(s) of all his/her/ their
obligations, formalities and
documentation as prescribed hy the
developer from time to time and not
being in defoult under any part of this
agreement, including but not limited |
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HARERA

® GURUGRAM

Complaint No. 918, 1000
and 1001 of 2023

-

to timely payment of instalments of
the total cost and other charges as per
the payment plan, stamp duty and
registration charges, the developer
proposes to offer possession of the said
apartment to the apartment buyerfs)
within 4 years from the date af
approval of buflding plans or grant of
environment clearance, whichever is
later.........

(As per page no.
complaint)

36 of the

14.

Due date of possession.

¥
eiiarts
Tl )

[ 09.03.2019

" [{Note: Due date to be calculated 4
| years
| | environment
| 09:03.2019 being later)

the date of
clearance i.e.,

from

15.

Total sale consideration

| Rs:23,20,500,/-
~ {As per page no. 33 of the

complaint)

16.

Amount | paid by “the
complainant

Rs.24,73,066/-
[As per customer ledger on page
no.53 of the complaint)

17.

Occupation - Certificate/
completion certificate.

18.

D4.12.2019
{AS per page no. 26 of the reply)

Offer of possession’

| possession letter at page no.54 of
| the: complaint and also submitted

18.03:2020

(As  mentioned in  physical

during proceedings dated |

04.01.2024)

19.

Handing over of physical
possession

. complaint)

20.09.2020

(As per page no. 54 of the

B. Facts of the complaint:

B. The complainant has made the following submissions in the complaint:

l. The complainant, Sh. Manik Kapoor is a peace loving and law-abiding

N

citizen of India, who nurtured hitherto an un-realized dream of having
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I11.

V.

Sl RERA Complaint No. 918, 1000
GURUGRAM and 1001 of 2023

his own house in upcoming socleties with all facilities and standards,
situated around serene and peaceful environment.

The grievances of the complainant is related to breach of contract, false
promises, gross unfair trade practices and deficiency in the services
committed by the respondent, Perfect Buildwell Private Limited in
regard to apartment no. 7, 9 floor, tower-18admeasuring 569 sq. ft.
carpet area and 89 sq. ft. balcony area in the project ‘Zara Aavaas’ at
sector-104, Gurugram bnught by the complainant, paying his hard
earned money, Nt

That the respondent and 1t5~iasr.n;:i.atc company is in the possession of
the land measuring apﬁfnﬁméﬁlﬁ 2 acres situated in revenue estate of
sector-104, Gurugram. The deyartment of Town and C ountry Planning,
Haryana (DTCE) has granted a I[-::ense no, 12 of 2014 dated 10.06.2014
for construction-and developing an affordable group housing colony as
per the Affordable Group Huusi.ng:pcrll.r:}'; 2013.

That the complainant has paid Rs.25,32,811/- till 2018 which is 100%
amount in regard to-said apartrment but the respondent gave the actual
physical possession of the apartment after a delay of more than one
vear despite receiving all p;ag,rmenf-:s. The respondent has failed to
perform his part of uEIEgatiuns rightfully and legally, by not giving delay
possession charges.of the apartment booked by the complainant till
date. The date of offer of possession was 09.03.2019 as per the
Affordable Group Housing Policy, 2013 but the respondent handover
actual physical possession on 20.09.2020.

At present stage, the complainant pleads that though the lawful,
rightful and legitimate possession of his apartment is handed over to
him but delayed possession charges at the prescribed rate as per the

Act, 2016 is not given to him. It is pertinent to mention here that the
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I1 HﬁE R—}% Complaint No. 918, 1000
=2 GURUGRAM and 1001 of 2023

respondent is charging maintenance charges of Rs.3/- per sq. ft. which
is totally illegal and in violation of Affordable Housing Policy, 2013
which are liable to be refunded to the complainant. The complainant
has lost faith in the respondent, but he has faith and believes that
through the Hon'ble Authority his rights will be protected and ensured,
Hence, the present complaint {5 filed.

C. Relief sought by the complainant:

9. The complainant has sought following relief( 5):

. Direct the respﬂndent____I:{:_n;;[';_ajr_':-ﬁ_élayed possession charges at the
prescribed interest per annumfmm the due date of possession i.e.,
09.03.2019 to 20.09:2020, | |

ii. Restrain the respondent fn::m chargmg of maintenance charges and
deducting maintehance charges from prenpaxd electricity meter of
the complainant.

ili. Direct the respondent to execute and register a conveyance deed of
the apartment in favour of complainant as per the provision of
section 17 of the Act, 2016. .
10.0n  the date of hearing—the authority explained to the
respondent/promoter about the contraventions as alleged to have been
committed in relation to section 11(4) (a) of the Act to plead guilty or not
to plead guilty.
D. Reply by the respondent:
11. The respondent has contested the complaint on the following grounds:

A. That at the very outset it is submitted that the present complaint is not
maintainable or tenable in the eyes of law. The complainant has
misdirected themselves in filing the above captioned complaint before
the Authority as the subject matter of the claim does not fall within the

n/ jurisdiction of the Authority,
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HARERA

Complaint Ne. 918, 1000

<D GURUGRAM and 1001 of 2023

b.

That the present complaint has been filed against the Affordable Group
Housing project namely, Zara Aavaas which comprises of 19
towers/residential blocks on 5 acres. The project has been developed
in phased manner and the current complainant comprises of allottee of
phase 1 of the project. Phase 1 of the project was completed under the
License No. 12 of 2014 dated 09.06.2019 renewed vide Memo No. LC-
3048 /Asstt(AK)/2019/25235 dated 10.10.2019, The building plans
were approved vide Memo No. ZP-1005/SD(BS)/2014/27657 dated
08.12.2014. Further the envimpmental clearance for construction of
the Affordable Group Housing Colony was received vide Memo No,
SEIAA/HR/2016/280 dated :{19:%}3'.'2_ 015:

That the construction of the project thereafter was conducted by the
respondent by abiding all terms of the approvals so received. Further
upon the enactment of ‘Act ¢f 2016 and HRERA Rules, 2017 the
respondent duly applied for the RERA registration and the same was
received by  the . respondemt vider Memoc No. HRERA
(Reg)483/2017/751 dated 28.08.2017, The RERA registration No, of
the phase I of the pmje& is 'Reg&:'"hu. 152 of 2017.

That the respondent had 'ap;f-!iéd for the Oecupation Certificate vide
application dated 09.04.2019 and duly received the Occupation
Certificate from the DTP, Gurugram on 04.12.2019, After the receiving
of the Occupation Certificate the respondent offered the possession in
phased manner and as per the Affordable Group Housing Policy, 2013,
That after receiving the OC dated 04.12.2019, the respondent vide
letter for offer of possession dated 18.03.2020 directed the
complainant to take possession of the unit and to further clear all dues.
However, the complainant chose to delay the matter on one pretext

and another. The complainant was duty bound to take the possession
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f HARERA

bt b Sl e Complaint No. 918, 1000

&2 GURUGRAM and 1001 of 2023

of the residential unit within 2 months of OC however, complainant
delayed the physical taking over without any reason. The respondent
constantly followed up with the allottees however, the complainant
intentionally delayed taking physical possession,

f. That the complainant has to adhere by the terms and conditions of the
agreement for the transaction regarding the unit of the complainant. As
per the apartment buyer's agreement the complainant had to make
payments for electricity connection charges, power backup charges,
piped gas charges, etc vide l:lause 2:4. Thus, any payments or demands
raised under the heads lif IFSﬁ (Interest Free Security Deposit),
administration charges, melter-tpnnecfmns charges, advance electricity
consumption deposit are Wlt._hil‘j- the-terms of the apartment buyer's
agreement and mothing illegal has ever been demanded from the
complainant. b |

g. That no cause of action arose against the respondent which could have
resulted in filing of the present complaint. That the complaint is
frivolous, ill motivated. and wjth malicious intent and is not
maintainable, It is further submitted that the complainant has very
strategically and deceii:ﬁtllj,r filed the present complaint. Thus, on this
ground alone the ;:nnlpiaint is liable to be dismissed and the
complainant should be penalised in order to establish precedent to
avoid any malicious litigation in the future of similar nature.

h. That the complainant has got no locus standi or cause of action to file
the present complaint. The present complaint is based on an erroneous
interpretation of the provisions of the Act as well as an Incorrect
understanding of the terms and conditions of the said Affordable

Group Housing Policy, 2013,
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HARE RA Complaint No, 918, 1000
2 GURUGRAM and 1001 of 2023

i. That the complainant is misdirecting the Authority by reading few

clauses of the buyer's agreement saying that the maintenance of the
project of 5 years will be of the respondent. Clause 7.8 of the buyer's
agreement specifically states that operational costs like cost of
operation, upgradation, addition and/or replacement of the lifts,
firefighting system, sewage treatment plants, common area lighting,
water supply charges, garbage disposal charges, charges for cleaning
and upkeep of internal pathways, green area, roads, commaon areas and
drainage system, general watch Euid ward of the said colony/building
etc, shall be borne and: peud ﬁ}r the apartment buyers and the
developer shall not be liable to pay the same.

. That the various contentions raised by the complainant are fictitious,
baseless, vague, Wrong, an:d. created to misri:present and mislead the
Authority for the reasons stated above. Thatit is further submitted that
none of the relief.as prayed for by the complainant are sustainable, in
the eyes of law. Henece, the complaint js liable to be dismissed with
imposition of E:-{em]::—la ry cost for wastin B the precious time and efforts
of the Authority. That the present complaint is an utter abuse of the
process of law, and hence deserves to be dismissed.

12, Copies of all the relevant documents have been filed and placed on
record. Their autﬁenti::ity is not indispute. Hence, the complaint can be
decided on the basis of those undisputed documents and submissions
made by the parties.

E. Jurisdiction of the authority:

13. The respondent has raised a preliminary submission/objection the
authority has no jurisdiction to entertain the present complaint. The
objection of the respondent regarding rejection of complaint on ground

of jurisdiction stands rejected. The authority observes that it has
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HARERA

Sl LB B Complaint No. 918, 1000

= GURUGRAM | and 1001 of 2023

L

territorial as well as subject matter jurisdiction to adjudicate the present
complaint for the reasons given below.
E.I Territorial jurisdiction

As per notification no. 1/92/2017-1TCP dated 14.12.2017 issued by
Town and Country Planning Department, Haryana, the jurisdiction of
Haryana Real Estate Regulatory Authority, Gurugram shall be entire
Gurugram district for all purposes. In the present case, the project in
gquestion is situated within the pIanning area of Gurugram district.

Therefore, this authority has Mm,plet’q territorial jurisdiction to deal with

the present complaint,

LI I LT
J

Ell Subject-matter jurisdiction

Section 11(4)(a) of'the Act, E_E_rlﬁ_-jj:i't:"«::rﬂdes that the promoter shall be
responsible to the allottees a_éf}':e‘f a_:g'reemné-nt for sale. Section 11(4)(a) is
reproduced as hereunder:

Section 11.....
{4] The promoter shall-
fm] be responsible Jor ail pbligations, respansibilities and functions under the
provisions of this Act ar r}ré rules and regufqﬂ:.’ﬂm made thereunder or to the
allotiees as per the qgreemé’n.t ﬁ:lr sale.or'tw the association of allottees, os the
case may be, till the conveyance of all the-apartments, plots or buildings, as the
case may be, to the allottees, or the cammon areas to the association of allotiees
or the competent authority, as the case may be:

Section 34-Functions of the Authority;
34{f} of the Act provides to_gnsure u_c'::ump.rmnme of the obligations cast upon the
promaoters, the alfottees and the real estate agents wnder this Act and the rules
and regulations made thereunder,

14. So, in view of the provisions of the Act quoted above, the authority has

complete jurisdiction to decide the complaint regarding non-compliance
of obligations by the promoter leaving aside compensation which is to be
decided by the adjudicating officer if pursued by the complainant at a
later stage.

F. Findings on the objection raised by the respondent:
F.l Objection regarding force majeure circumstances,
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Complaint No. 918, 1000
and 1001 of 2023

¥ HARERA
2 GURUGRAM |

15. The counsel for the respondent raised the contention during the
proceedings dated 24.10.2024, that the benefit on account of force

majeure may be given.

16, In the present matter, the due date as per possession clause 3.1 of the
buyer's agreement and Affordable Policy, 2013, is comes to 009.03.2019
(calculated from 4 years from date of approval of environment clearance
e, 09.03.2015, being later). However, the respondent neither
substantiate the reasons nor submitted any document w.ort to force
majeure circumstances occurred durrng the course of construction. Thus,
the respondent cannot be givun.;‘.an}r leniency on based of aforesaid
reasons and it is well settled principle that a person cannot take benefit
of its own wrong :

G. Findings on the relief sought by the complainant:
G.l Direct the respondent to pay delayed possession charges at the
prescribed interest per annum from 09.03.2019 to 20.09.2020,

17.In the present complaint, the ::um]ilamant has taken the physical
handover of the unit on 20.09.2020 apd is seeking delay possession
charges from the due'date.of possession ie; 09.03.2019 to 20.09.2020 as
provided under the proviso th.SEEﬁﬂﬁ'llﬁ[l} of the Act. Sec. 18(1) proviso
reads as under.

“Section 18: - Return of amount and mril_;mnm.*_l'nn
18(1). If the promoter fails to complete of is unable to give possession of an
apartment, plot, or building, —

Provided that where an ollottee does not intend to withdraw from the

project, he shall be paid, by the promater, interest for every month of delay,

till the handing ever of the possession, at such rate as may be prescribed.”
(Emphasis supplied)

18.Clause 3.1 of the buyer's agreement provides for handing over of
possession and is reproduced below:

3. Possession
“3(1) Unless a longer period is permitted by the DGTCP or in the policy and subject
([\\/ to the force majeure circumstances as stated in clause 16 hereof, intervention of
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- HARE-RA Complaint No. 218, 1000
<2 GURUGRAM and 1001 of 2023

statutory authorities, receipt of occupation certificate and timely compliance by
the Apartment Buyer(s] of all histher/their obligations, formalities and
documentation as prescribed by the Developer from time to time and not being in
default under any part of this Agreement, fncluding but not Hmited to timely
payment of installments of the total cost and other charges as per the payment
plan, stamp duty and registration charges, the developer proposes to offer
possession of the Said Apartment to the Apartment Buyer(s) within 4 {four)
years from the date of approval of bullding plans or grant of environment
clearance, whichever is later...”

(Emphasis supplied)

19. Admissibility of delay possession charges at prescribed rate of
interest: Proviso to section 18 provides that where an allottee does not
intend to withdraw from thEpEnlggE;he shall be paid, by the promoter,
interest for every month of delay, till the handing over of possession, at
such rate as may be prescribed and it has been prescribed under rule 15
of the rules. Rule 15 has béen reproduced as under:

Rule 15, Prescrilied rate of interest- [Proviso te section 12, section 18 and
sub-section (4) and subsection {7) of section 19]

(1} For the purpose-gf provise to section 12; section 18; and sub-sections {4) and
(7) of section 18, the “interest at the rate prescribed” shall be the State Bank of
India highest marginal cost oflending rate +286.

Provided that in cage the State Bank of India marginal cost of
lending rate (MCLR) §s nat fn use, it shall be replaced by such benchmark
lending rates which.the State Bank_of dndig may fix from time to time for
lending to the general pliblic, .

20, The legislature in its wisdom in I:hé subordinate legislation under the
provision of rule 15 of the rules, has determined the prescribed rate of
interest. The rate of interest so- determined by the legislature, is
reasonable and if the said rule is -fdltﬂwad' to award the interest, it will
ensure uniform practice in all the cases.

21.Consequently, as per website of the State Bank of India ie,
https://sbi.co.in, the marginal cost of lending rate (in short, MCLR) as on
date le, 24.10.2024 is 9.10%. Accordingly, the prescribed rate of
interest will be marginal cost of lending rate +2% i.e., 11.10%,

22, The definition of term ‘interest’ as defined under section 2(za) of the Act

provides that the rate of interest chargeable from the allottee by the
Fage 14 of 18
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6 HARERA

< GURUGRAM and 1001 of 2023

Complaint No. 918, 1000 A‘

promoter, in case of default, shall be equal to the rate of interest which
the promoter shall be liable to pay the allottee, in case of default. The
relevant section is reproduced below:

“{za) "interest” means the rates of interest payable by the promater or the allottee,
as the case may be.

Explanation. —For the purpose of this clause—

(i} the rate of interest chargeable from the allottee by the promaoter, in case of
defoult, shall be equal to the rate of interest which the promoter shall be
liable to pay the allottee, In case of default;

(i} the interest payable by the promoter to the allottee shall be from the date
the promoeter received the amount or any part thereof till the date the
ameunt or part thereaf and interest thereon is refunded, and the interest
payable by the allottee wtﬁ;ﬁpmmr shall be from the date the allottee
defoults in payment to the promoter till the date it is paid:"

23. Therefore, interest on the delay payments from the complainant shall be

24

charged at the prescribed ratei.e., 11.10% by the respondent/ promater
which is the same as Is being'gqgg}igg- to'it in case of delayed possession
charges. '

On consideration of the circumstances, the doeuments, submissions made
by the parties and based on the findings of the authority regarding
contraventions as per provisions of rule 28, the Authority is satisfied that
the respondent is in cﬂ-’nﬁ'éirenﬁqtjt ofthe provisions of the Act. By virtue
of clause 3.1 of the agreement éx;acuted between the parties on
01.02.2016 the pﬂssessinﬁ of the subject apartment was to be delivered
within 4 years from the date af sanction of building plans or receipt of
environmental clearance, whichever is later. Therefore, the due date of
handing over possession is 09.03.2019 to be calculated 4 years from the
environmental clearance i.e, 09.03.2015 being later. The respondent has
failed to handover possession of the subject apartment within prescribed
time, Accordingly, it is the failure of the respondent/promoter to fulfil its
obligations and responsibilities as per the agreement to hand over the

possession within the stipulated period. The authority is of the
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considered view that there is delay on the part of the respondent to offer
of possession of the allotted unit to the complainant as per the terms and
conditions of the buyer's agreement dated 01.02.2016 executed between
the parties.

23. Accordingly, the non-compliance of the mandate contained in section
11(4)(a) read with proviso to section 18(1) of the Act on the part of the
respondent is established. As such, the allottee shall be paid, by the
promoter, interest for every month of delay from due date of possession
ie, 09032019 dll offer of pusﬁeﬂslnn (18.03.2020) after obtaining
occupation certificate plus th;i mnnﬂls ie, 18.05.2020 or actual taking
over of possession i.e, EQ.HQ.E{JED,-wht_Eh ever is earlier at prescribed rate
l.e, 11.10 % p.a. as per 1]1’1:]\'15!] 'ité._ﬁi:éﬁ:ﬁi‘ﬂq 18(1) of the Act read with rule
15 of the rules. T

G.IIDirect the respondent not to charge maintenance charges and deduct
maintenance charges from pre-paid electricity charges.

26.The respondent in the present matter is charging Rs.3/- per sq. ft. under
the head of maintenance charges only. Moreover clause 4(v) of the policy,

2013 talks about maintenance of colony after completion of project:

A commercial component of 4% is being allowed in the project to enable the
coloniser to maintgin the colony ﬁ'eevraf—mst for a'period of five years from the
date of grant of E.Ict:upﬂhﬂﬂ certificote;, after which the colony shall stand
transferred to the “association of apartment owners” constituted under the
Haryana Apartment ﬂwnerﬁhap Act 1983, for mﬂmrenﬂnm The coloniser shall not
be ailowed to refain the muittenance of the colony either directly or indirectly
(through any of its agencies) after the end of the said five years period. Engaging
any agency for such maintenance works shall be at the sole discretion and terms
and conditions finalised by the “association of apartment owners” constituted
under the Apartment Ownership Act 1983,

27.As per the order issued by DTCP, Haryana vide clarification no. PF-
27A/2024 /3676 dated 31.01.2024, it has been very clearly mentioned
that the utility charges (which includes electricity bill, water bill,

property tax waste collection charges or any repair inside the individual

ftﬁw/ flat etc) can be charged from the allottees as per consumptions.
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Accordingly, the respondent is directed to charge the
maintenance fuse/utility charges from the complainants-allottees as per
clarification by the Directorate of Town and Country Planning, Haryana

vide clarification dated 31.01.2024,

G.II Direct the respondent to execute and register a conveyance deed of the

28.

H.
29,

apartment in favour of complainant as per the provision of section 17 of
the Act, 2016.

The complainant is seeking direction to respondent to execute the
conveyance deed of the apartment in favour of the complainant
However, during pmr:EEf.imgs ﬂf I;he da}r dated 18.04.2024, the counsel
for the complainant submits’ theit 'El'l.ﬂ' conveyance deed has been executed
for the subject unit in favour of the complainant, Thus, in view of the
abowve, no specific dir’ecﬁhn to I';Hé.-ﬁﬁli&relfef_.

Directions of the Authority: | |

Hence, the authority hereby passes ‘this ordér and issues the following

directions under section 37 of the Act to ensure compliance of obligations

cast upon the promoter as per the function entrusted to the authority

under section 34(f):

I. The respondent is l:IEIrectEd to pay [ntérest to the complainant against
the paid-up amount at the prescribed rate of 11.10% p.a. for every
month of delay from the due date of possession lLe, 09.03.2019 till
offer of possession (18.03.2020) after obtaining occupation certificate
plus two months ie., 18.05.2020 or actual taking over of possession
i.e., 20.09.2020, whichever is earlier, as per section 18(1) of the Act
read with rule 15 of the rules.

ii. The respondent is directed to charge the maintenance/use/utility
charges from the complainants-allottees as per consumptions basis as
has been clarified by the Directorate of Town and Country Planning,
Haryana vide clarification dated 31.01.2024.
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30. This decision shall mutatis mutandis apply to cases mentioned in para 3
of this order.

31. Complaints stand disposed of. True certified copy of this order shall be
placed in the case file of each matter.
32. Files be consigned to registry.

‘lh""-_m?'/’)
(Vijay Kumar Goyal)

Member ..
Haryana Real Estate Regulz '?i"ﬁuthurity, Gurugram

Dated; 24.10.2024

S e

T
T L e

Page 18 of 18



