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Complailrt no. | 3411o12o2l
order r€sened on | 02.01.2024
order pronounced otr. 22.10.2024

Harv,nder Pal S,ngh
R/o: 16157, West Puniabi Bash, New Delhi- 110026,
India.

Versus

1. M/s Emaar MGF Land Ltd.
Regist€red office atr 306-308,3d floot Square One,

C 2. District Centre. Saket, New Delhl-110017.
2. Lalit KumarTyagi and Mrs. Savlta Tyagi
Both RR/o: - House No.55q Secpnd Floor, Sector- 15'
I, Gurugram

CORAMI

ShriVijayKumar Golal
Shri Ash ok Sangwan

APPEARANCEI
Shrilagdeep (umar
Shri Dhruv Rohtagi

Chairman

Advocate lor the complainant
vocate ior the respondenl no.1
vpcate for the respondent no.2

l

ORDIR

The present complaint has been filed by the complainant/allott€e in

Fo.m CRA under section 31 oi the Real Estate lRe8ulat,on abd

Developmentl Act, 2016 (in short, the Aco read with rule 28 oi lhe

Haryana Real Estatc [Regulat,on and Development) Rules, 2017 {in

short, the Rulesl for violation ofsection 11(4Xa) ofthe Act whcrein it

is inter alia prescribed that the promoter shall be responsible ior dll
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obligations, responsibilities and functions

agreeme.tfor sale executed inter sethem.

Proiect and uhit related details

ConplaintNo.34llof 2021

to the allottee as per the

2 The particulars of the project, the details of sale considerat,on, the

amount paid by the complainanL date of proposed handing over the

possession, delay period, if any, have been detail€d in the following

rloie.r inreitrdlonnioD Gu.gaon Creens, se.tor 102, Curu8ram

:l

DTCP l,.ens. no. and validiry 7 5 0t Z07Z dated 31.O7.2012

Valid/re..wed up to 30.07.2020

1. xanidhenu Pro,ects Pv1. Ltd a.d anothd.

C/o Em.ar McF Laod Ltd.

HRERA resrsrered/ not reehtered R.clsiered vld€ no. 36(a) or
05.12,2017for95429.92 sq.

HRERi r€artration valid up to 3112.2013

llRtiM .xrcnsiotr ol 01 0f 2019 dared 02.04.2019

3r.\2.20L9

occupation cer.iocate s.dted os.12.20ta

lannexure R7, page 119 ofreplyl

27.0t.2073

lannexure P1, pase 30 of complaintl

a CCN-14-0901, 9d floor, burldin3 no. 14

lan.exure P2, pase 52 olcomplaintl

l0

D"t" 
"f "*"rtt., 

.f b,y"1.

1650sq,ft-

15'o5.2013

L-
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Total amount paid by the
complainalt as pe. st tement
ofaccounr dared 03.09.2021 at

(a) rine oJ handins over

14.06.2013

Subject ta tems ol this clouse ond
botting force o)eurc conditiont ond
sub)ect o rhe Allattee hoving conplied
wtth oll rhe Ems ahd conditiohs olrhit
Asr.eneht, dnd not betng th defoutt
undet onv ol the prcvsnns af tha
Agreenent an.l conpliance with oll
ptoeisiont lornotiti4, docrnen.atian
etc., as prcscrib.d by the Cadpdny fhe
Codpany proposes to hond ovet the
possnsion ofthe Unitwithin jd (Thirty
sta) molths Irom the dote of no of
.onttru.tioa, subtect to tmely
canptionc. of the provisions ol thc
Agrcen t b! the Allattee fhe Allouee
agrces ond understonds thot the
Compony shall be dtided to d gtoc.
perlod of 5 (five) month' lor oppuins
ond obtoini4q the completion
certrtll@r./occupation @niJiate in
res?ea ol the unit dnd/ot the

14

[tloiter - calculated from
start of consbu.tion i.e.,

+ 5 nonths grace periodl

Rs'15,65.405/.

lannexurc P2.page 49ol(ohpla nrl

Construction linked payment plan

p.r surcnrenr ofa..ount daied
03 09 2021atpase 116 of.epLy

Total consideration as pe.
statement ol account dated
03.09 2021at page 116 otreply

nrtP ol riad.t.ooit.udioh as

ouJa"t" oip*i-

Rs95,c5,8ll/

r1

13
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B. racts ofthe complaint

3. The complainant made the following submissions in the complaint

i That somewhere in the month of january 2012, the respondent

through its business development associate approached the

complainant with an offer to invest and buy a flat in the proposed

project of respondenl 0n 30.01.2012, the complainant had a

meetingwth the respondent where the respondent explained the

project details and highlighted the amenities oa the project like

loggers Park, loggem T.ack rose garden,2 swimming pool,

amphitheater and many more. Relying on these detaih, the

.omplainant enquired about the availability ol flat on 9rh iloor in

tower t4 which was a unit consisting area or 1650 sq ft lt was

Date ofofier of po$6sio. to
the complaln.nt hereln

tz.l2.20ta
lannexure R9, pa8e 125 ofreplyl

Unit handover to the 05.05,2019

Iannexure R10, page 130 ofreplyl
20 Conveyance deed executed

betw€en the complainant
he.ein and the respondent no. 1

09.05 2019

lannexure R11, page 131ofr€p]yl

Delay compensation already
paid by the respondentin terms
of the buyer's agreement as pe.
st:remeni of 2.r.unr d:r.d
03,09,2021at pape 117 of reply
Ag..!hen! ro sclL by the
.onrplarn.nt herern and the Mr.
l.!lit I(umar Tyagj and Mrs.

u,02.202t
(As p€r rmpleadment appl.anon at
aa!€ no. I ofth. aboli.aronr

SaL.d..d cx..uted berween the
complaLnant herern and the Mr.
Lalit Kuma. Tyagi lnd Mrs.

76.0A,202L

(As per impleadment applicaton at
page no 10 ofrheapplication)
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assured to the complainant that the respondent has already

processed the file for all the necessary sanctions and approvals

from the appropriate and concerned authorities lor the

development and completion of said project on time with the

promised quality and specification. The .espondent had also

shown the brochures and advertisement material ol thc said

p.oject to him and assured that the allotment letter and builder

buyer agreenent lor thesaid piroiect would be issued to him within

onc week ol booking. The complainant, relying upon those

assurances and believinqthemto betrue, booked a residentialflar

bearing no.0901 on 9d,floor in tower no. 14 in the sa'd prolect

mensirring approximately super area of 1650 sq. ft. Accordingly,

he p.rjd Rs.7,50,000/-as booking amount on 30.01.2012.

That on 27.01.2013, approximately after 1 year, the responden(

issued a provisional allotment letter co nta inr ng very stringentand

biased contractualtermswhich arejllegal,arbitrary, unilateral and

discrininatory in nature because every clause was draft,pd in 3

one sided way and a single breach of unilateral terms ol

provisional allotment letter by complainant, will cost him

ioriciture of 15% oltotal consideration value olunit. Respondenl

exceptionally increased the net consideration value ol flat by

adding EDC, IDC and PLC and when complainant opposed the

unfair t.ade practices of respondcnt, he was jnformed that EDC

lDCand PLc are just the government levies, and they are as per
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standard rules ofgovernmeni. Further, the delay payment charges

will be imposed @ 24% which is standard rule of company and

company willalso compensate at the rate olRs.7.50/ persq.ft.per

month in case of delay in possession ol flat by company.

Compla,nant opposed these illegal, arbitrary, un,lateral and

discriminatory terms o I provisional allotment letter but thcre was

no other option left with him because il he stops the further

payment olinstallments then in that case, respondent may forteil

15% of total co nsiderahon value from the totalamount paid by the

complainant. Thereafter, on 16.05.2013, the buyer's ag.eemenl

was executed on similar illegal, arbitrary, unilateral and

drscriminatory terms narrated by respondent in provjsional

That as per the clause 14 oi the said buyer's agreement dated

16.05.2013, the respondenthad agr€ed and promised to complete

the construction oilhe saidflat a.q deliver its possession within a

period of 36 months with a five [5) months grace period thcreon

from the date oi start of construction. The proposed possession

date as per buyer's ag.eement was due on 14.06.2016. However,

the respondent has breached the terms olsaid buyer's agrecnrent

and lailedto fulf,ll its obligations and has notdelivered possession

ofsaid flat withrn the agreed timeframe ofthe buyer's agrcement.

That from the date of booking 30.01.2012 and till 12-\2-20\8, rhe

respo.dent had .aised various demands ior payment of

iii
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installme.ts towards sale consideration ot the said flat and the

complainant had duly paid and sat,sfied all those demands as

agreed i. the flat buyer's agreement w,thout any default or delay

on his part and had also otherwise fulnlled his part olobligations

as agreed in the flatbuyer's agreement.The complainant was and

had always been ready and willing to fulfill his part ofagreement,

ifany pending.

That as per rh€ sratEmertt dated 12.08.2019, issued by the

respondent, the complainant had already paid Rs.92,87,034/-

towar.ls total sale considelltion tnn applicable taxes as demanded

by the respondent from lime to time and now nothing is pendjnB

to be paid on the part of complaifnt. Although, the respondent

charged Rs.1,12,576l- extra trom t$e complainant.

Thrl rhe po<session Vas oflered by respondent through lelter

''lntimation ofPossessipn" dated 12.12.2018 which was not a valid

ol,er ofpossession be(auserespon{ent had offered the posses<ron

with ltflnEenl condilion to pay certarn amounts which wFre never

part of agreemenL At ihe time of offer ol possession, builder

adjusted the delay penalty @ Rs.7.5/- sq. lt. per month [from

proposed handing over date 14.06.2016 to actual date ofoffer or

possession i.e., 12.12.20181. Respondent demanded Rs 1,44,540/-

towards lwo-year advance maintenance charges from complainant

which was never agreed under the buyer's agreement and

respondent also demanded a lieD marked FD of Rs. 3,31,327l- on
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pretext oiiuture liability against HVAT which are also unlair trade

practice. The respondent demanded Rs.4,13,500/- towards c.

stamp duty and Rs.45,000/- towards registration charges olabove

said unit in addition to tinal d.mand raised by respondent alon8

with offe. of possession. The respondent gave physical handover

of afo.esaid prope.tv on 05.05.2019 only after receivinB

indemnity'cum'undertaking from the complainant.

That alter taking possession offlat on 05.05.2019, the complainant

also identined some maior structu ral cbanges which were done by

respondeni in projectin comparison to features oiproiect narr:rted

to him on 30.01.2012 at the office of rcspondent. The area of the

centrnl park was told 8 acres but in reality, it is very small as

compared to 8 acres; respond€nt.built car pa.king undernedth

'Central Park', respondent charged PLC of, Rs.4,95,000/ rrom th.

complainant on the pretext of Central Park. Respondent did nrany

structural changes and cut down on the internal ieatures of the

project based on which ihe respondent sold this flat to the

conlplainant and other buyers ofthis project.

That on 20.01.2019, complainant telephonically inforned the

responden( that the respondent is creating anomaly by not

co nr pensating the complainant fo r delay possessjo n charges at th.

rate of interest specified as per the Act. The complainant mad. it

clear to the .espondent that if it does no! compensatc the
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complainant at the same rate olinterest then the complainant will

approach the appropriate forum to get redressal.

ix- That the respondent has acted in avery dencient, uniair, wrongful,

fraudulent manner by not deliveringthe said flat within the agreed

t,melines as agreed in the buyer's agreement and othetris€. That

on 12.12.2018, there hasbe€n totaldelay of2 years and 6 months.

The cause ofaction accrued in the favour ofthe compla,nant and

against th€ respondent on 39.01.2012 when the said fl:t was

booked by the complainant, and it further arose when respondent

failed/neglected iodeliverthe sard flaton propos€d delivery date.

The cause of actron is continuing and is still subsisting on day to

Reliefsought by the complalnant

'lhe complainant is seeking the roUowingreliefl

i Direct the respondent to pay 180/6 interest on account of dclay in

oliering possession on theamountpaid by the complainanias sale

consideration ofthe said flat lrom *re date ofpayment till the date

of delive.y of possession.

ir. Any other relief/order or direction which this authorjty 
'nay

deems fit and proper considering the facts and circumstances ol

the present complaint.

Reply Rled by the respond€nts

The respondent no. t has contested the complajnt on the iollowing

c.

4.

D,

5
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i Thatpresent complaint is based o. an erroneous interpretation oa

the provisions ofthe Act as well as an incorrect understanding oi

the terms and conditions of the buyer's agreement dated

16.05.2013- Thatthe provisions olthe Act are not rekospective in

nature.The provisions oftheActcannot undo or modify theterms

of an agreement duly executed prior to coming into effect of the

Act. It is further subm,tt€d that merely because the Act applies to

ongoing projects whicb are registered with the authority, the Act

ca.not be said to be operating retrospectively. The provisions of

theActrelied upon by the complainant for seeking interest cannot

be called in to aid h derogation and ignorance ofthe provisions of

the buyert agreement. The inrerest is compensatory in nature and

cannotbegranted in derogatioo and ignorance ofthe provisions of

the buyer's agreement.lt isturther submitted that the interest for

the allesed delay demanded by de complainant is beyond the

(ope or the buyer's agreemenr THe compla)nant cdnnor dpmrnd

any interest or compensauon beyond the terms and conditions

incorporated in the buyer's agreement.

Thdt the complainant vide an aqplkarion form rppled to the

respondent ior provisional allotment of a un,t in the project. The

complaiDant, in pursuance ofth€ dforesaid application form, was

allotted a. i.dependent unit bearing no. GGN- 14-0901, located on

the 9th floor, in the project vide provisional allotment letter dated

27.01.2013. The complainant consciouslyand willfully opted fora

construction linked plan for remittance of the sale corsideration

torthe unit in questionand further represented to the r€spondent

that he shall remit every installment on time as per the payment
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schedule. The respondent had.o.eason to suspectthe bonafide of

the complainant and proceeded to allotthe unitin question in their

That thereafter, buyer's agreement dated 16.05.2013 was executed

between the complainant and the respondent. The complainant

was ,rregular ,n payment of instalments. The respondent was

conskained to ,ssue rem,nders and letters to the complainant

requesting h,m to make payment of demanded amounts. Payment

request letters, reminde$ etc., had been got sent to the

complainant by the respdndent clearly mentioning the anount

that was outstanding and the due date for reminance of the

respective amouDts as per the schedule of payments, requesting

the complainant to timely discharge his outstandjng financial

liabiliry butto no avail. starement ofaccount dated 03.09.2021 as

maintained by the respondent in dqe course ofits business depicts

rhe delay in remittance ofvanous daymenis by the.omplarnrnt

That the compla,nant qonsciously;nd malicioudy chose to ignore

rhe prlmenl request letters dnd reminde!\ issued by the

re\pondent and floured in maldng timely paymentr o{ !h"

instalments which was an €ssential, cru€ialand an indispensable

requirement underthe buyer's agreement Furthermore, when the

proposed allottees defauk in their payments as per schedule

agreed upon, th€ failure has a cascading effect on the operations

and the cost for proper execution ol the project increases

exponentially and further causes enormous business losses to the

respondent.The conplainant chose to ignore allthese aspects and

wilfully defaulted in maki.g timely payments. It is submitted that
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the responde.t despite defaults of several allotees earnestly

fulfilled its obligations under the buyer's agreement and

completed the projectas expeditiouslyas possible in the facts and

circumstances of the case. Therefo re, there is no equity infavou.of

Thatclause 14(b)(v) ofthe buyer's agr€ement provides that in the

event of any def,aultordelay in payment oiinstalments as per the

schedule of payments incorporated in the buyer's agreement, the

time for delivery of posss$ion shall also stand extended. lt is

subm,tted that the complr;ant has delaulted i. timely remittance

ofthe instalments and hence the date of delivery option is not liable

to be dete.mind in the manhel sought to be done by the

compla,nant The cornplainant is conscious and aware otthe said

agreement and has filed the preEent complaint to harass the

respondent and compelthe responldent to surrender to h,s illegal

dpmdnds. Ir i< submined that the filing oflhe pre\enl complaint rs

nothing but an abuse of the proces! oftaw.

That despitethere beinga numberofdetaulters in the project, the

,espondent itself rntused tunds ln+ ihe proiecr and hds drlrgerrly

developed theprojectinquestion.Therespondenthadapplied for

occupation certificate on 13.04-2018. The occupation certificate

was thereafter issued in favour of the respondent vide memo

bearing no. ZP-835/AD(RA)/2018/33193 dated 0s.12.2018. 1t is

pertinent to note that once an application for grant ofoccupation

certificate is subm,tted lor approval in the oftice oathe concerned

statutory autho.ity, the respondenlceases to have any control over

the same. The grant ofsanction ofthe occupation certificate is the
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prerogative of the concerned statutory authority over wh,ch the

respondentcannotexercise any influe.ce. As far as the respondent

is concerned, it has dil,gently and sincerely pursued the matter

with the concerned statutory authority ior obtaining ol the

occupation certiffcate. No [ault or lapse can be attributed to the

respondent in the iacts and circumstances ofthe case. Therefore,

the time period utilised by the statutory authority to grant

occupation certiflcate to the respondent is necessarily required to

be excluded from compubtion oa the time period utilised for

implementationanddevelopmentof theproiect.

vii. That the construction oi the proiect/allotted unit in question

already stands completed and the lespoodent has already ofiered

possession of the unit in question to the complainant.

Furthermore, the proiect of th€ respondent has been registered

under the Ast and therules. Registrhtioncertificate was granted by

the Haryana Real Estate Reguhrdry Authority vide memo no

HREM-739 /2017 /2294 dat€d 01.12.2017. However, since the

respondent has delivered possess,on ofthe units comprised in the

relevdnr part of th€ pro,ecl, thP rdgistration of Ihc same has not

been extended thereaft€r.

viii. That the complainant was offered possess,on ol the unit in

question through letter of offer ol possession dated 12.12.2074.

The €omplainant was called upon to remit balance payment

includ,ng delayed paymentcharges and to complete the necessary

formalities/documentation necessary lor handover olthe unit in

question to the complainant. However, the complainant

approach€d the respondent with request for payment of
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conpensatio. for the alleeed delay in utter disregard ofthe terms

and conditions of the buyer's agreement. The respondent

explained to the complainant that he is not entitled to any

compensation in terms of the buyer's agreement on account of

default in timely remittance of instalments as per schedule of

payment incorporated in the buyer's agreement. The respobdent

earnestly requested the complainant to obtain possessio. of the

unit in question and further r€quested the complai.antto execute

a conveyance deed in respecr oa the unit in quest,on after

completing all the formatilies tEgarding delivery of possess,on.

However, the complainant did not pay any heed to the legitimate,

lust and fair requests of the rejpondent a.d threatened the

respondent with lnstitution of unwarranted litigation.

That the respondent ln order to settle the unwa.ranted

(onlrover5y needlessly rns(rga(ed br lhe complainanl proLePded lo

(redu an dmount of Rs.3,08.799l- to rhe a(count or lhe

compla,nant in tulland final satisfaction of his alleged grievances

Morpovpr. ir i( penrnen( lo menlion that the respondenl has d\o

credited d sum ot Rs.64.284l-4 benefit on account of Anrr'

Profiting. Without prejudice to the rights of the respondent,

delayed interest if any has to calculated only on the amounts

deposited by the allottees/complainant towards the basic

principle amount of th€ un,t in question and not on any amount

credited by the respondent, or any payment made by the

allottees/complainant towards delayed payment charges or any

taxes/statutory payments etc.
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That after receipt of the aforesaid amount, the complainant

approached the respondent requesting it to deUver the possesslon

of the unit in quest,on. A unit handover letter dated 05.05.2019

was executed by the complainant, speciflcally and expressly

agreeing rhat the liabilities and obligations of the respondent as

enumerated in the allotment letter or the buyer's agreement stand

satisfied. No cause ofaction has arisen or subsists in favour olthe

complainantto institut€ orprosecutethe instantcomplaint.

That after exe.ution ofthe Dnithandover letter dated 05.05.2019.

and obtaining of possession of the unit in question, the

complainant h leftwith no righl entitlement or claim against the

respondent. It needs tb be highlighted that the complainant has

furrher executed a conveyance deed dated 09.05.2019 in respect oi

the unitin question. The transaction between the complainant and

the respondent stands concluded 4nd no right or liability ca. be

asserted by the respondent or the cbmplainant against the other. It

is pertinent to take into reckoning that the conplainant has

obrdined pos<e<sion of the unit in queslion and hds execuLed

conveydncc deed in ruspect thereof, after re( eipr of rhe )mounr nI

R*,0A,?99/- from the respondent. The instant complaint is a

gross misuse ofprocess oflaw.

That several allottees, ,ncluding the compla,nant, have defaulted in

t,mely remittance oi payment of installments which was an

essential, cru€ial and an indispensable requirement for

conceptualisation and development of the project in question.

Furthermore, when the proposed allottees default in their

payments as perschedul€ agreed upon, thefailure has a cascading
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dismissed at the very threshold.

D.ll Reply by the respondentno.2

6. Thc respondent no. 2 has contested the

i Ihat the "agrecment to sell" for flat n

GURUGRAII

effect on the operations and the cost for proper execution oithe

project increaEes exponentially whereas enormous business losses

befall upon the respondent. The respondent, despite default of

several allottees, has diligently and earnestly pursued the

development of the prolect in question and has constructed the

project in question as expeditiouslyas poss,ble.It,s submitted that

the construction of the tower ,n which the unit in question is

situated is complet€ and the respondent has already offered

possessio. oathe unit in question to the complainant. Theretore,

there is no default or lapse on the part ofthe respondent and there

in no equity in favour of the complainant. Thus, it is most

respectfully submitted that the riretent appUcation deserves to be

complaint on the following

Creens. Sector 102, Curugram,

tower 14, Curgaon

Haryana

2 7.0 2.2021 between the complainaqtand respondent no.2, and the

sale deed was executed for the same on 16.08.2021.

ii. That as pe. clause no 3 of "agreement to sell" was executed on

27.02.2021, between the complainant and respondent no. 2, the

complainant expressiv€ly inform the respondent no. 2 about the

claim of delay Possession interest as per RERA Act 2016 was

accrued to complainant againstthe respondent no. 1 due to delay in
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unit. That the complainant and

respondent No. 2 are bound with the contractual agreement.

Relevant portion ol clause Do. 3 oi "agreement to sell" dated

*s

27.02.2021 is reprodu.e for ready reference ofthrs Authonty.

''That the Fnst Potty 6sutes the Secohd ParrJ that the oloresad
Prcpetty is free from any Epe ol encunb.ancet notice, attochments
pte.oqteenent, tien, nortqoqe ond disputes ol on! noture. Fnst Porq
aba info.ned Second Pa.t, thoa Fnst Party ts p*ustns one cloin ol
Dela! Pasvssion lnterest os pq REM Lows with Buildet (M/s. Enaat
MCF Lahtl Ltd), since bulkld is not rdotrihg the issue onicobtt na\9

f6t pott/ lling o Comploi"a ih Gurltgrcn Rtp.r'. Authorily to cloim hts
De I o! Po$*sion t nte ren, foi wh ich @ u se of oc tio n ho d a heady acuu ed
ta the FiBt Parq eell belore decuring Cohvelonce Deed, dle to dela!
in delivery ol Posse$ion on.l First PorbJonly hosthe ghttoclatndeloy
possession interettondSecold ParA agt@ to this ond the kcand Pot !
Uhdertokesthotit sholl not ralse on, sinilot ot identtcal cloim and wtll
notdkpute declains of FtBt pPotry against Builderond Secohd Port!
will assht First Pany ih cose ol ony docunents requircd in luture whtle
pursuing the comploint with HRERA ond oth* couns Fitst Po.t! oltu
ossu.esthe 54ond Paftt that clain ol Delot Pas$ian interenwllnat
neote on! ncunbfonce or dkpuE on the Ptoper!. Thot ih erent oI
t atr\ol o. ovotdanrp, by t he F-^t Paat b @nplete the troa\o |aa a .

npnttonpd oDow in la@urol&e se\ond Potrt ot qr/H noqtn""(')
the Secand Parr! sholl hqve the absolute right ta get the eid propettl
tronder/reststered by o speific peiotnonce thrcush the caurt of t.ow
a.,h cop t\" Saond Potrr loik to pot Ine.atd bolon e onoLrt b"lot "
/ t'areui 20l l than th? lr n pory n tll be o'thorvpd tolo+tt th?\atd
eomest non y. Ih co* ol dn! disput+ the jutisdictioh ol autuqlan
Coutts witI only applt.'

rir. 'lhdt we do nol have any obie.rion and pecuntdry ,nrere\r rn

same was accrued to the complainant only at the time of taking

possession of the allotted unit fuom respondent no. 1 while the

complainant having the status ofallottee offlat.

iv. That the respondent no. 2 have rnade the payment of entire sale

claim raised by the complainant against the respondent no. 1 as the

consrderat,on to complrinant herein as mutually agrced berheen
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the complainant and respondent no.2 in "agreement to sell"

exec\ted on 27 -O2-2O27 and now the complainant and respondent

.o.2 do nothaveanyclaim pending against each other in respectof

Written submission filed bythe complainantaswell as respondent

The complainant and respondent no t have filed the written

submissions on 16.08.2024 and 10.10.2023 respectively which are

taken on record- The additional facts apart lrom the complaint has been

staled by the complainant in written submissions are mention.d

a. That the complainant herein sold the said unit to third pany (Mr.

L,alit Kunrar Tyagi & Mrs. Savita Tyagi W/o Lalit Kuma. Tyagil on

16.08.2021 by executing sale deed no. 3242 dated 16.08.20211 aiter

two years oi executing conveyance deed [Vasika No. 1562 dated

09.05.20191 between the complainant and.espondent no 1 Now.

the owner of said flat by executing sale deed between the

complainant and I\4r. Lalit Kumar Tyagi& Mrs. Savita Tyagi. There rs

no rclationship olbuyer's and builder between the ltlr. Lalit Kumar

Tyagi & Mrs. savita Tyagi and respondent/builder (Emaar lndia

Lim,tedl and with combined reading ol sectjon 2[dJ and sc.tion

11(a)(al Mr. Lalit (umar'l-yagi & l\4rs Savita Tyagr, does not fall

under the definition of allottees with respect to buyer's agreernenl

executed on 16.05.2013 as there is no endorsement on buyer's
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agreement in favour ofM.. Lalit (umarTyagi & Mrs. Savita Tyagiand

they come into the shoes ofown€r not in allottee by the vjrtue ofsale

deed executed betlveen the complainant and I\4r. Lalit Kumar'l'yagi

& M.s. Savita Tyagi. ln no circumstances a third party can raise .r

claim of delay possession interest against the respondent,

contcntions raised by learned council ol.espondent does not have

That th. present complaint was first disposed oflby this Authority

vide orders date 15.12.2021, with the directions ol delayed

possession charges from the due datetill the offer ofpossession plus

two months. Beforethe disposalofthe complaint the original allottee

sold his unit to a subsequent allottee by exeorting an agreement to

sell 27.02.2021 and later executed the sale deed on 16.08.2021 As

per the order ol Hon'ble Tribunal dated 26.04.2023, the case has

been remanded back lor fresh decision by impleading the

subsequent buyer (Mr. Lalit Ru mar Tyagi & M rs. Savita Tyagil lt has

been observed that neither the complainant no. the delendant

bothered to rmplead the subsequent pu.chaser as a party jn the

proceedings- The complainant has filed an application dated

15.05.2023 through Counsel for impleadnent whereas it is stated

thatafter conveyance deed got executed the complainant sold his ll.r(

to I4r. Lalit Kumar Tyagi and tvlrs. Savita Tyagi by executing an

agrecment to sellon 27.2.2021 and later executed the sale deed on

h
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16.08.2021. The said application aor impleadment was allowed vide

order dated 01.08.2023 by rhis Authorjty.

c. That as per clause 3 of agreement to sell dated 27-A2.2021,

subsequent allottees were informed that the complainant r
perusingone claim ofDPC as per RERA laws againstthe respondent.

Further, impleadingthe respondent no.2, filed reply on 07.03.2024,

and conllrm to th,s Authority that they have no objection and

pecuniary interest in the claim raised by the complainants.

d. That in present matter the complainant only has the right to claim

the delay possession charger because the complainant t.ansfer the

property tho ugh sal€ deed after executing conveya nce deed w'th the

respondent nnd there is no buyer's agreement was endorscd in

lavour of subsequent owner Mr- Lalit (umar Tyagi & lvlrs. Savita

Tyasi, and through the vi(ue of conditions specified in clause 3 of

agreement to sell dated 27.02-2021 and the respondent no. 2 also

filed reply on 07.03.2024 and confirm to this Authority that the)"

have no objection and pecuniary interest in the claim raised by the

'lhe respoDdent no. t has filed the w.itten submissions on 10.10.2023,

whrch are taken on record. No additional lacts apart lrom the reply has

been stated the w.itten submissions-

lurisdiction of the authority

u
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The authority obseryed that it has territorial as well as subject matter

jurisdiction to adjudicate the present complaint lor the reasoos given

F.l Territorialiurisdictio!

As per notification no. 7/92/2017-ITCP dared 14.12.2017 issued by

Town and Country Planning Department, Haryana the jurisdiction of

Real Estate Regulatory Authority, Gurugram shall be entire Gurugrdm

Districtibrall purpose with omcessituated in Gurugram. In the prescnt

case, the project in question is situated within the planning are! ol

curugram Distric! thereforc this authority has complete teritorial

iuisdiction to deal wiih the present complaint.

F.u subject'matteriurisdiction

Section 11(a)(al of the Act provides that the promoter shall be

responsible to the allotlee as per agreement ior sale. Section 11[4J[a) is

reproduced as hereunder:

'1i1rt, p-."tu,tott-
(a) be.esponsibte for att obtisotions, rcsponebtttties and lundion\

under the provisions ol this Act or the rules ond tegLlonons
natle the.eunder ot to the ollottees as per the ogreement far
sale, at to rhe osociotion aJ dllonees, as the case no! be, till the

c.nveyance ololt the aPo.tnents, plats ar bLildtnss,asthe.a\e
moy be, ta the ollottees, or the camnan areosta the otsociadon
of ollottc5 o. the conPetent duthorit! os the ca9 nov be)

Section i4- Fu a.tions ol th e Authority:
34A ol the Act prcvids ta ensutecanplionce althe obLsationscast

upan the prcnotes, the allaieesond the reol ettate ogents undet Lhts Att
and thc rules ohd rcgulotions madethereLnder.

So, in view oithe provisions ofthe Act quoted above, the authority has

complete jurhdiction to decide the complaint regarding non'

10.

ll

12.
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UOI ond others. (W.P 2737ol2017, which provides as under:

'119 Under the provisions of Section ta, the detoy in honding ovet the
poss*oh *ould be count.d lro the daE nentioned in the

ogrcenent Jot sak enEred inta by the prcnoter ond th. ollottee
prior ta its rcgisnation undet REP'I,- Utuer the Provkions ol REPJ4,

the prcmoter k given o fodlit! to revjse the dote oI conple on of
ptuject ond declote fie lane under Sectio^ 4. The REM daes hot

GURUGRAI/

compliance ofobligations by the promoter as per provisions ofsection

11(4)(al ol tbe Act leaving aside compensation which is to be decided

by the adludicatingolficer ifpursued by the complainant at a later stage.

rindings on the obiections raised by the respondent no. 1
c.l Obi€.tion regarding jurisdiction of authority w.r.t. buyer's

aSreement executed prior to coming into force of the Act and
provisions ofthe Act are not r€trospe.tive in nature.

Thc rcspondent raised an obtecno. that the provisions ol the Act arc

not retrosp ective in natu re and the p.ovisio ns ol th e Act cannot u ndo o.

modify the terms of an ag.eement duly executed prior to cominS inlo

force of the Act. The authority is of the view that the Act nowhc.e

p.ovides, nor can be so construed, that all prevrous agreenlents will be

re written aitcr coming into lorce ofthe Act. Therefore, the provisions

of the Act, rules and agreement have to be read and interpr.ted

ha noniously.IIowever, iitheAct has provided for dealing with certain

speciflc provisions/ situation in a speciflc/particular manner, then th.rl

srtuation will be dealt with in accordance with the Act and the rulcs

alter the date of coming into force of the Act and the rules Numerous

p.ovisions of dre Act snve the provis,ons of the agreements ,nadc

between the buyers and sellers. The said contention has been upheld in

the landmark judgment oI Neelkomal Realtors Suburban PvL Ltd. Vs.

13

c.
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cantemplat. t*rning of cohtact between the lot pu.thovr ond
thepronotet..,..

122 we how olreodydi{used thotabovestdted prcvisionsofthe REP.r'.

ore not retrcspective in noture. fhet noy to ene extent be hdvthg
a renooctive ot qudsi rctooctive ellect but then on thot graund the
volidirr of the proeisions ol REP.4 connot be challenge.l. fhe
Potlianent k conpeteht ehotgh ta legidore low hoving
.etrospective or retrooctive eJIecL A tow con be even lroned to ollect
slbsisting / existing contactuol nghts betw.en the porties in the
lager pubtic interesL We do not hove on! doubt in ou. nind that the
REP,A has beeh froned in rhe torger plblic interest oltet a thotough
study dnd disctsion node at the highesr levet bt the Stonding
Connlltee ond Select Cannittee. ||hich submitted tts detoiled
reportt.

14. Also, in appealno. 173 of 2019 ntedas Maglc Eye Developer P\L Ltd.

vs.lshwer Singh Dahlya, in order dated 17.12.2019 the Haryana Real

Estate Appellate Tribunal hqs observed'

''34. fhls, keeptng in view out oloresoid dt*u$ion, we are oI the
consdered oplnjon thot the prcvisions oI the Act ore qLosi
retraoctive to sone extent in opqotian ond will be oPPhcobtP tn thP

Henft h cose oI detar tn the aller/ livery olpossesnon as pe. the

15. The agre

terns ontl canditions afthe agreenehtlot sole the ollottcc shall be

entnted ta the interest/deloye,l p.se$Dn choryes on the
reasonobk ru? al inEren os proviAed n Rule 15 althe tute\ and
one tded, u n lai t o nd u nreosanoble.ate ol.anPensation nentioned
in the a!rcen.ntfor sole is liobleto be ignoted

, menr. are sdrro)drcl save and e\Lepl ror rhp pruvr\.un.

which have been abrogated by the Acl itlelt Further, it is noted that the

builder-buyeragreements havebeen executed in the mannerthat there

is no scope left to the allottee to negotiate any ofthe clauses contained

there,n. Therefore, the authority is ofthe view that the charges payable

under various heads shall be payable as per the agreed terms and

conditio.s ofthe buyer's agreement subject to the condit,on that the

same are in accordance with the plans/permissions approved by the
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.espective departments/competent authorities and are not in

contravention of the Act, rules and regulations made thereunder and

are notunreasonable orexorbitant in nature.

c.ll obiection regardlng ex.lusion of time taken by the competent
authority in pmcesslngthe application aDd is$uance ofoccupation

As iar as co.tention of the respondent with respect to the exclusion of

time taken by the compete.t authority in processing the application and

issuance ofoccupat,on certiffcate is concerned, the authority obsewed

that the respon.lent had applied for grant oioccupation certificate on

13.04.2018 and thereafter vide memo no. ZP 835_

AD(RA)/zo18/33193 dated 05.12.2018, the occupation certificate has

beeD granted by rhecompeteot autho ty under the prevailing law The

authority cannot be a silent spectator to the defic,ency in the

application submitted by the promotfr for issuance of occupancy

certificate. It is evldent from the occlrpation certificate dated

05 I1.2018 rhrl an rncomple(e appl,catlon for Srant ol OC wds apPlred

on 13.04 2018 as fire NOC from lhe cothpelent authority was 8,anled

only on 21.11.2018 which is subsequeDr to the flling oi application ior

occupation certificate. Also, the Chiel Engineer_ 1, HSVP, Panchkula has

submitted his requisite report in respect of the said project on

11.10.2018. The District TowD Planner, Gurugram and Senior Town

Planner, Curugram has submitted requisite report about th is project on

31.10.2018 and 02.11.2018 respectively As such, the application
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submitted on 13.04.2018 was incomplete and an incomplete

application is no application in the eyes oflaw.

The application for issuance ofoccupan€y certil'icate shall be moved in

the presffibed forms and accompanied by the documents mentioned in

sub-code 4.10.1 ofthe Hary?na Building Code, 2017. As per sub-code

4.10.4 oi the said Code, after receipt of application for 8.ant of

occupation cert,ficat€, tbe competent authority shall communicate in

writingw,th,n 60days,itsdecisionforgrant/refusal of suchpermission

for occupation oithe bullding in Form BR_vll.ln the present case, the

respondent has completed iF applica[on for occupation certificate only

on 21.11.2018 and coosequently the concerned authority has Sranted

occupat,on ce.tificate on 05.12.2018, Therefore, in view ol the

deficiency in the said application daled 13.04.2018 and aforesaid

r€asons, no delay in granting occupati6i certificate can be attributed to

the con€erned statutory authority.

G.lllwhether sisning of unlt hand ofer letter or indemnitv_cuo'
uDdertaking at the ttme ofposs€sslon cxtitrSuishes tbe right of the
allottee to clalm delaypossessioo cha.ges.

The respondent contendedthatat the tlme oftaking possession of the

subiect flat vide unit hand ov€r letter dated 0505.2019, the

complainanthad certified himselito be tully satisfied with regard to the

measurements, location, direction, developments et cetera of the unit

and also admitted and acknowledgethat he does not have anv claim of

any nature whatsoever against the respondent and that upon

acceptance of possess,on, the liabilities and obl,gations of the

1u
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respondent as enumerated in the allotment letter/buy€r's agr€ement,

stand fully sat,sfied.

19. 1n the complaint beating no. 4031 o1 2019 irled as Vdrun Cupto V/s

Emaar MGF Lotd Ltd., rhe authority has comprehensively dealt with

this issue and has held that the unithandover lefter and,ndemnity cum

undertaking executed at the time of taking possession, does not

preclude the allottees from exercising their right to claim delay

possession charges as pe. the p-rovisions ofthe Act.

20. ln light or the afo.esaid order, the complainants are entitled to delay

possession charges as per provisioos of the Act despite signing of

indemnity at the time ofpossession or unit handover lefter-

H. Findinss on the reUefsougbtby the complaimnt.
H.l Dircct the respondent to pay 18% Int€rest on accouDi of delav in

oflerloepossession on th€ amount Paid by the compl.inatrt as sale
corside.atlon ofthe said flat from 4re date ofPaymenttill th€ date
otdelivery of possesston,

21. That the present complaint was dlSposed off vide order dated

75.72.2021,, with the directions of delayed possession charges lrom the

duc datp ttll the ofret ol possession plus bo nonths- ASSrieved wrth lhe

same, the order was challenged by the respondent no. 1 before the

Haryana Real Estate Appellate Tribunal, Chandigarh and the tribunal

vide order dated 26.04.2023, set aside the same with a direction to the

Authority for fresh decision of the compliant after considering all the

issues as highlighted abov€ after affording opportunitv ot hearing to all

the stakeholders. So, in pursuant to thosedirection, both the parties put

Complainr No. 3aI1 of 202I
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in appearance before the

dealt by the authority.

CompLarntNo 34ll of Z0?I

22

2at.

authonry. Theretore, th€ complrint is berng

Before the disposalolthe complaintthe o riginal allottee sold hrsun't to

a subsequent allottee by executing an agreement to sell dated

27.02.2021 and later executed the sale deed on 16.08.2021. lt has been

observed that neither the complainant nor the delendant bothered to

implead the subsequent pur.haser as a party in the proceedings. The

complainant has filed an appltcation for impleadment of present

allottees oithc subject unit i.€., Mr. Lalit Xumar Tyagi and Mrs. Savita

'Iyagias respondentno.2 videapplicaiion dated 15.05 2023 wherein it

is stated that the complainant after executlon ofconveyance deed with

the respondent no. 1, sold the flat !o I\4r. Lalit Kumar Tyagi and Mrs

Savital yagi(respondent no.2) vide agreementto sell dated 27 -02 2021

and later executed the sale deed in favour oi respondent no 2 on

16.08.2021. Therefore, in the interest otjustice, the name of Nlr. Lahl

Kumar Tyagi and Mrs. Savita Tyagi to be added in array of parties as

'Ihe Aurhor,ty vide proceeding dated 01.0a.2023, allowed the said

application ior impleadment and directed the registry ofthe Authonty

to issue notice to the subsequent purchase./respondent no 2 lor

appearing on the next date of hearing i e., 10.10 2023.

The counsel for the respondent no.2 appeared on 10 10.2023, and illed

memo olappeara.ce and requested fora short adjournment and to file

a written statenrent in respect to the claim ol the conrplainan t. l he said

21
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request was allowed b

2 nled rhe w nften statemen t on 07.03.2024.

C.n.laintNo.3411 oi2021

y the Authority. Accordingly, the respondent no.

The counsel forthe respondent no.2 during the course ofhearing dated

02.07.2024, stated at bar that they have no objection ifthe reliefof DPC

is granted in favour of the complainant herein as per the mutual

agreement i.e., 27.02-2021 entered between them at the timc of

agrecment fo. sale.

26. After considering the above ment'oned contention advan.ed by the

parlies, two issues a.ises before the Authority Ior consideration to

arrive at a just conclusion as tog€ther

Whether the complainant herein falls within the definition of
allottee as per section 2(dl orthe Act oi2016 and;

Whether at the date oifiling ofcomplaint any cause olaction to

claim with regard to delayed possession charges survived in his

i.

ii.

27. First, of all it is adm

question was allotted

tted case of the complainant that thc unit in

in bis lavour by the .espondeni/promoter on

I b.05.2013 vide aqr€emenl lo sell, and lhe complarnant ronlrnued to

pay for the same. It is also a fac! that on the due date the

respondent/promoter was not able to complete the subiect unit and

failed to provide the off€r ofpossession ofthe allotted unit. Admittedly,

the possession of the unit was offered on 1812.2018 instead ol

14.11.2016, after a gap of more than 2 years. The convevanc€ deed of

the allotted unit was executed in favour olcomplainant herein by th€

respondent/promoter on 09.05.2019. But atter taking phvsical
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possession of the allotted unit, the complainant sold the same to

respondent no. 2 v,de sale deed dat€d 16.08.2021 and transferred the

physical possessio. in favour of respondent no. 2. The present

complaint was filed on 01.09.2021by the complainant/original allottee

seeking delayed possession charges under sect,on 18 oftheAct of2016.

Now. the issue for determination that arise before the Authoritv is

whether the complainant herein was an allott€e at the time offiling oi

complaint as per provisions ofsection 2[d) of the Act of 2016 and the

same is reproduced as unden-

"2 ln this Act, unless the @ntqt othetui* requites'
(d) "ollottee" i^ relorion to a reat estate prcieca heons the person ta wha a

plot" oportnent ot building, os the c6e nay be, hn< h']n attott'd and
(whether as lr@hold o. leasehold) or otheNise tronsfercd b! the

prcnor 4, and ,nclud?\ the pwn who qbsequm t dcquires thP \aid
atlotnent thtuuAh sot.. Eoasler q oaheNie but doP' rot tn(tLde o

pe5on to whon such Ploa aporonent a. building os the cov nav be r

Accordingly, following are 4lottees as phr this d€finition:

(a) Original allottee: A person to whom J plot, dparrment or burldin&

as rhe Ldse may be. has been allottedlsold (whether as treehold or

leasehold) or otherwise transferred by the promoter.

(b) Allotte€s after subs€quent transfer from the original allotiee:

A p€rson who acquires the said allotment through sale, transfer or

However, allottee would not be a person to whom any plot, apartment

or building is given on rent.

28. tn the present comptaint, the complainant is an not allottee under the

Act as tbe complaina.t does not fall unde. any of the two categories
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applicat,ons, if

30. File be consign

(Ashok

comDlalntNo.3411 of 2021

stated sbove reason being inant has already transferred

the subiect unit in favour of r. Lalit I( Tyag,and Mrs. Savita Tyagi

[subsequent alloft ees/prese

27.02.2021. After transferri

does not have any righL titl

complainant has no locus

under section 18 ofthe Act

de agreement to sell dated

in question, the complainant

n the said property. Thus, the

m delay possession charges

ot fallunder the detinition oi

auottee as deline under se e Act 2016.

ings of the Authority, the29. In light of the above-me

complainant is not entitled

complaint stands dismis

GU

Haryana Real Esta

Dated: 22-10.2024

and accordingly the present

:o
inta,nable. Pending

\t ---2
iiay Kuzm-ar coyal)

Chai

Regulato Authority, GuruCram


