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CORAM: ' L
Shri Vijay Kumar Goyal ¢ Member
APPEARANCE: 4 » ¥
Sh. Lokesh Bhola (Advoca%e) AR W] Complainants
None i Respondents

ORDER

The present complaint dated 05.12.2023 has been filed by the
complainants/allottee under section 31 of the Real Estate (Regulation and
Development) Act, 2016 (in short, the Act) read with rule 28 of the
Haryana Real Estate (Regulation and Development) Rules, 2017 (in short,

Page 1 of 24

[



@ HARERA
GURUGRAM Complaint No. 5580 of 2023

the Rules) for violation of section 11(4)(a) of the Act wherein it is inter alia
prescribed that the promoter shall be responsible for all obligations,
responsibilities and functions as provided under the provision of the Act
or the Rules and regulations made there under or to the allottee as per the
agreement for sale executed inter se.

A. Unitand project related details

2. The particulars of unit detalls, sai&mnsxderatlon the amount paid by the

complainants, date of proposed ] 1a '_d;ng over the possession, delay period,

A
“,_. J._ r-»

if any, have been detailed in the 11 Wing;abular form:
S.N. | Particulars P \D%ﬂ?j@ ‘
1. | Project name anqu&tmn ﬁ'f;&‘ftsal Jiighland Park” , Sector 103
[ Gurugngm
2. | Nature of project " g P Re'si’gerli'tial \
3. |RERA " Registered 16 of 2019 dated 01.04.2019

registered/not registered. and valid till 30.05.2024
4. |[DTPC license no. “& _Llcénse No.32 of 2012 dated 12.04.2012
validity status N lva u;pto 11.04 2025

5. Date of builder * -
agreement 7~ _. (pzlge no;20 of complaint)
6. | Unit no. =71 :'INv‘Es 0204

(page no. 23 of complaint)

7. Area admeasuring Super Area 1762 sq. ft.
(page no. 23 of complaint)

8. Possession clause 31

The Developer shall offer possession of
the Unit any time, within a period of 48
months from the date of execution of
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Agreement or within 48 months from
the date of obtaining all the required
sanctions and approval necessary for
commencement of construction,
whichever is later subject to timely
payment of e all the dues by Buyer and
subject to force-majeure circumstances
as described in clause 32. Further,  there
shall be a grace period of 6 months
allowed to the Developer over and
above the period of 42 months as above in
offering the possession of the Unit.

(Emphdsis supplied)

8. | Due date of possessi__mj;_\; . ﬁogdﬁ‘gm&s .
' 71 (%{mbh‘th‘s;fmm*the date of agreement i.e
04.07.2013 as the date of construction is
| not onrecord plus 6 months grace period
_ = | _{allowed being ungualified)
9. | Letter of time extension , |31.10.2022 -, =
for completion of the'said | (Page 40 of complaint)
project and the samewas | Informed vide letter dated 27.01.2020
accepted by the N\ W Wl 1L o
complainants. NYE ReGY.
10. | Total sale consideration |Rs:88,79,408/-
: (Pag e 23 of complaint)
11. | Paid up amount Rs.90,85,006/-
| (as stated by the complainants at page 18
—2 L) | 4 of complaing \ | .
12. | Occupation certificate Not obtained
13. | Offer of possession Not Offered
-
B. Facts of the complaint
3. The complainants have pleaded the complaint on the following facts:
Page 3 of 24
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That the complainants are the homebuyers and have booked a flat in a
project namely ‘Ansals Highland Park’ in sector-103, Gurgaon, Haryana by
signing an application form, dated 27.09.2012, by making payment of
Rs.12,72,443 /- as a booking amount.

That subsequently, complainants had applied for allotment of unit no.
INVES-0204 in the said project. The complainants executed the apartment

buyer's agreement with respondqnt ne 1 dated 04.07.2013 for a total sale
consideration of Rs.95,88 728/ ,;
That as per clause 31 of BBA; ﬁ

:‘dio agreed by respondent no.2 that
respondent no.2 shal] offer p,osseés%h of thie said unit anytime within
period of 48 months from the @da’te of execution .of agreement, i.e. on or
before 04.07.2017, however respondent no.1, failed to handover the
possession within estipulated period. The r:omplamants has opted
construction link pfan for the said unit.

Further, it came to knowledge of complamants that the promoter of the
said project has been umlaterally changed from ansal housing and
construction llrmted to ldenﬂWlxgldteeh pnvate limited, without any
prior consent of complamants wﬁ'ncﬁ is centrary to RERA Regulations. As
per Haryana RERA Regulatlons, it'is settled preposition that if promoter
wishes to transfer or assign majority of its rights and liabilities in a real
estate project to a third party, written consent from two-thirds of the
allottees would be needed in addition of the written approval of RERA,
thus respondent no.2 have flouted the Haryana RERA Regulations thereby

not seeking any consent of our client in this respect.
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11.
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That the complainants were shocked to receive a letter, dated 27.06.2020,
from respondent no.1 seeking time extension for the completion of said
project on or before 31.10.2022, on the pretext of arranging third party
funds to which complainants firstly, showed their reluctance however,
complainants vide letter dated 03.08.2020, accepted the time extension
subject to completion of project by 31.10.2022, otherwise this extension
shall be treated null and void, < i

_‘*’LJent of Rs.90,85,006/- out of total
. W s‘ﬁnce, complamants had paid more

fl’l

Further, complainants had m _
sale consideration of Rs.95, 88"_
than 90% of total sale: consu:l ﬁo*x desplte the same respondents

S 0

miserably failed to handovem' ; ::possgsgfon of the said unit to
complainants. - ", )

That the respond%ﬁfs ‘have violaited%the agre;e'd terms and conditions
between the partie;s_and has miserably failed in delivering the possession
of the said unit till date 'evien after a delay of approximately 6 years from
the due date of pOSSESSlOf‘llQ,O‘lL‘@VZOL? as per BBA and hence is liable
for delay possessuon &harges fa'op tahef dueidate of possession till actual
realization. S Vs VLAY

Thereafter, the cor_ﬁplé_n‘jnaﬁts’ thr:{jilgh their counsel issued a legal notice
dated 04.11.2023, by spéed post c:;nl_ling upon the respondent no.1 and 2,
to refund an amount to the tune of Rs.90,85,006/- along with interest
@18% per annum from the date payments till respective date of
realisation and the said legal notice was successfully delivered to
respondentnos. 1 and 2, on 06.11.2023, with the remarks "Item Delivered"

However, the respondents did not even bother to reply to the said legal
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notice and even failed to refund the said amount, which clearly reveals true
colours of respondents as respondents are trying to evade from their
liability.

Thereafter, on 16.11.2023, the complainants through their counsel issued
legal notice dated 04.11.2023, by speed post on another address of the
respondent no.2, calling upon the respondent no.2 to refund an amount to
the tune of Rs. 90,85,006/- alonga‘mnth interest @18% per annum from the
date payments till respective da@ ’Ef reallsation and the said legal notice
was successfully delivered.to rqspondent no.2 on 28.11.2023, with the

Ny I

remarks "Item Dellvered“ Hdwéi;en\ixqmreply has been received on behalf

of the respondents./ < i

Relief sought by ghe complamants'

The complainants Eaige.—-__sought f;oll_owxgg r;eliaefsij '

a. Direct the resﬁ"qﬁdéntsa}o refund an amnuéﬁt.,of RS. 90,85,006/- along
with interest @ilﬁ%:ﬁ;a. from respective date of payments till its
realization. § 'E R

On the date of whearing the authority explained to the

respondents/promoter about the'contravention as alleged to have been

committed in relation to section 11(4) (a) of the Act to plead guilty or not
to plead guilty. kb

Reply by the respondents

The respondents have contested the complaint on the following grounds:

That the respondents are developers and has built multiple residential and

commercial buildings within Delhi/NCR with a well-established

reputation earned over years of consistent customer satisfaction.
Page 6 of 24
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17.

18.

19.

20.

21.
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That the complainants had approached the answering respondents for
booking a unit no. INVES-02040 in an upcoming project namely Ansals
Highlands Park, Sector 103, Gurugram. Upon the satisfaction of the
complainants regarding inspection of the site, title, location plans, etc. a
BBA dated 04.07.2013 was signed between the parties.

That the current dispute cannot be governed by the RERA Act, 2016
because of the fact that the bm}den huyer agreement signed between the

complainants and the answer; ﬁpondents was in the year 2013. It is

submitted that the regulatﬁidn51 at ¢
regulate the project and not Mﬁbse_‘ u

Tew.concerned time period would
] ”;wlégislaﬁon i.e. RERA Act, 2016.
It is further submltted that Parliament would not make the operation of a
statute retrospectﬂre in effect.

That the complaint spemﬁcally admlts*to not paying necessary dues or the
full payment as agreed upon under the bmlder buyer agreement. The
complainants cannot he allo%ve% to take advantage of his own wrong.

That even if for the sake of arguméht thewaverments and the pleadings in
the complaint are taken to'be true, the'said complaint has been preferred
by the complamants béiatedly ﬁ[‘iﬁmmplamants have admittedly filed the
complaint in the year .202-3. al_ncl lﬁh_e.cause of action accrue 04.07.2017 as
per the complaint itself. Theréfore, it is submitted that the complaint
cannot be filed before the HRERA Gurugram as the same is barred by
limitation.

That even if the complaint is admitted to be true and correct, the
agreement which was signed in the year 2013 without coercion or any

duress cannot be called in question today. The builder buyer agreement
Page 7 of 24
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22.

23.

A

provides for a penalty in the event of a delay in giving possession. That as
per clause 37 of the said agreement provides for Rs. 5/ sq foot per month
on super area for any delay in offering possession of the unit as mentioned
in clause 31 of the agreement. Therefore, the complainants will be entitled
to invoke the said clause and is barred from approaching the Hon'ble
Commission in order to alter the penalty clause by virtue of this complaint

more than 10 years after it was 2 ; éd'upon by both parties.

That the respondents had mg : ;;';"{jrse of time obtained all necessary

@%?ties The permit for environmental
g L |

approvals from the concegned”
Eh&i{’lg.pro;ect for Sector 103, Gurugram,

clearances for proposed grotip
Haryana on 20.02. 2015 SlmllaFPy the approval for digging the foundation
and basement waﬁéobtamed and sanctions from.the department of mines
and geology were obtained in 2012 Thus, the respondents have in a timely
and prompt manner ensured that the requisite compliances be obtained
and cannot be faulted on giving delayed-possession to the complainants.

That the answering respdndéﬁé has adequately explained the delay. The
delay has been occasmned on &Ctggunt of things beyond the control of the
answering respondents Th%e buﬂder buyer agreement provides for such
eventualities and the cause for delay is completely covered in the said
clause. The respondents ought to have complied with the orders of the
Hon'ble High Court of Punjab and Haryana at Chandigarh in CWP No.
20032 of 2008, dated 16.07.2012,31.07.2012, 21.08.2012. The said orders
banned the extraction of water which is the backbone of the construction

process.
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Similarly, the complaint itself reveals that the correspondence from the
answering respondents specifies force majeure, demonetization and the
orders of the Hon'ble NGT prohibiting construction in and around Delhi
and the COVID -19 pandemic among others as the causes which
contributed to the stalling of the project at crucial junctures for
considerable spells.

That the answering respondents and ‘the complainants admittedly have

At
entered into a builder buyer a

€ mefit which provides for the event of
delayed possession. Clause 32 of fl'ﬁ?.bﬁllder buyer agreement is clear that
there is no compensatlon to be';t;uéht by the complainants/prospective
owner in the event dfdelay in pessession b

Copies of all the documents have beén.filed and placed on record. The
authenticity is not in dlésput_e. Hence, the complaint can be decided on the
basis of theses undispugéd documents.

Jurisdiction of the eilti“tirity._

The authority observed‘ that it has-tetritorial as well as subject matter
jurisdiction to adjudicate the pnesent complaint for the reasons given
below. IS VAN |

E.L Territorial jurisdiction

As per notification no.ll/9-2/201”7-1'TCP dated 14.12.2017 issued by Town
and Country Planning Department, the jurisdiction of Real Estate
Regulatory Authority, Gurugram shall be entire Gurugram District for all
purpose with offices situated in Gurugram. In the present case, the project

in question is situated within the planning area of Gurugram District,
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therefore this authority has complete territorial jurisdiction to deal with
the present complaint.
E.IL. Subject matter jurisdiction

29. Section 11(4)(a) of the Act, 2016 provides that the promoter shall be
responsible to the allottee as per agreement for sale. Section 11(4)(a) is

reproduced as hereunder:

Section 11

(4) The promoter shall-

(a) be responsible for. aH ’o igat » ns, responsibilities and functions
under the provisions-of. this Act | *ar the rules and regulations made
thereunder or to the allottees as er Qhe agreement for sale, or to the
association of allottees,as the case may be, till the.conveyance of all the
apartments, p:‘ots or buildings, a: as the"f’ase may be, to the allottees, or the
common areas to fhe association of allottees or.the competent authority,
as the case may be; | N
Section 34-Fun ﬁtms of the i@uthanty

34(f) of the Aét p;owdes to dnsure dompbance of the obligations cast
upon the promotefs, the aHottees and the real estate agents under this
Act and the rules and reguJa t:?ns made thereunder.

30. So, in view of the provisions of-the-Act quoted above, the authority has
complete jurisdiction to deadewthe 'Eom;")'lamt regarding non-compliance
of obligations by th% pf'omoter :ilgépe pl‘(WlSlOl’lS of section 11(4)(a) of the
Act leaving aside compensatlon which is to be decided by the adjudicating
officer if pursued by the complainant at a later stage.

31. Further, the authority has no hitch in proceeding with the complaint and
to grant a relief of refund in the present matter in view of the judgement
passed by the Hon’ble Apex Court in Newtech Promoters and Developers
Private Limited Vs State of U.P. and Ors.” SCC Online SC 1044 decided on

11.11.2021 wherein it has been laid down as under:

/A
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“86. From the scheme of the Act of which a detailed reference has been
made and taking note of power of adjudication delineated with the
regulatory authority and adjudicating officer, what finally culls out is
that although the Act indicates the distinct expressions like ‘refund’,
‘interest’, ‘penalty’ and ‘compensation’, a conjoint reading of Sections 18
and 19 clearly manifests that when it comes to refund of the amount, and
interest on the refund amount, or directing payment of interest for
delayed delivery of possession, or penalty and interest thereon, it is the
regulatory authority which has the power to examine and determine the
outcome of a complaint. At the same time, when it comes to a question of
seeking the relief of adj udgm&cempensat:on and interest thereon under
Sections 12, 14, 18 and 19, the adjudicating officer exclusively has the
power to determine, keepm’" view t) e collective reading of Section 71

read with Section 72 of the Act. " e udrcat:on under Sections 12, 14,

18 and 19 other than comp nsation as envisaged, if extended to the
adjudicating officer mﬁgqyed g in our.view, may intend to expand the
ambit and scope of'the powel rsand | ons‘ of the adjudicating officer
under Section 71 andrhatwa_u]d- eag msttbemandateoftheAthOM

32. Furthermore, the said-view has been reiterated by the Division Bench of

Hon'ble Punjab and‘Ha?ryana High Court in “Ramprastha Promoter and
Developers Pvt. Ltd Versus Union of India and others dated 13.01.2022
in CWP bearing na% 6688 of 2021 The releVant paras of the above said

judgment reads as under

“23) The Supreme Court”has;” cad; .decided on the issue pertaining to
the competence/pawer g{ the A

ity to.direct refund of the amount,
interest on the refund amou %al ;

recting pqyment of interest for
delayed delivery of possession. or ty and. interest thereupon being

within the jurisdiction of the Aut anty under Section 31 of the 2016 Act.
Hence any provision to the contrary. under the Rules would be
:nconsequent:a7 The Supreme Court fmwng ruled on the competence of
the Authority and maintainability of the complaint before the Authority
under Section 31 of the Act, there is, thus, no occasion to enter into the
scope of submission of the complaint under Rule 28 and/or Rule 29 of the
Rules of 2017.

24) The substantive provision of the Act having been interpreted by the
Supreme Court, the Rules have to be in tandem with the substantive Act.
25) In light of the pronouncement of the Supreme Court in the matter of
M/s Newtech Promoters (supra), the submission of the petitioner to await
outcome of the SLP filed against the judgment in CWP No.38144 of 2018,
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passed by this Court, fails to impress upon us. The counsel representing
the parties very fairly concede that the issue in question has already been
decided by the Supreme Court. The prayer made in the complaint as
extracted in the impugned orders by the Real Estate Regulatory Authority
fall within the relief pertaining to refund of the amount; interest on the
refund amount or directing payment of interest for delayed delivery of
possession. The power of adjudication and determination for the said
relief is conferred upon the Regulatory Authority itself and not upon the
Adjudicating Officer.”

33. Hence, in view of the authoritative pronouncement of the Hon'ble Supreme
Court in the matter of M/s Newte&h Promoters and Developers Private
Limited Vs State of U.P. and OJ‘S_ (_supra), and the Division Bench of
Hon’ble Punjab and Hary@na Hlsf}é:pru{rt in “Ramprastha Promoter and
Developers Pvt. Ltd. Versus® Unfan%‘aﬁ« Indm and others. (supra), the
authority has the ]urisdlctloﬁ“?%%nﬁtam a ce,mplamt seeking refund of
the amount and lnl_;er_'est on the refund amount.

F. Findings on the objéi{dons rai?ediby'j the respondents

F.I Objection regarding juriédictioin of authority w.r.t. buyer’s agreement executed
prior to coming into force of the Act

34. The contention of the resp%hﬂ‘énts is' that authority is deprived of the
jurisdiction to go into the interpretation of,.or rights of the parties inter-se
in accordance with the ap'a'i:trﬁeﬁt bi;yer’s i-agrc—i'ement executed between
the parties and no agreement for sale as referred to under the provisions
of the Act or the said Tules has béen executed inter se parties. The authority
is of the view that the Act nowhere provides, nor can be so construed, that
all previous agreements will be re-written after coming into force of the
Act. Therefore, the provisions of the Act, rules and agreement have to be
read and interpreted harmoniously. However, if the Act has provided for
dealing with certain specific provisions/situation in a specific/particular
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manner, then that situation will be dealt with in accordance with the Act
and the rules after the date of coming into force of the Act and the rules.
Numerous provisions of the Act save the provisions of the agreements
made between the buyers and sellers. The said contention has been upheld
in the landmark judgment of Neelkamal Realtors Suburban Pvt. Ltd. Vs.

UOI and others. (W.P 2737 of 2017) which provides as under:

119. Under the provisions of Section: 18,~the delay in handing over the
possession would be counted from the date mentioned in the agreement for
sale entered into by the promot:ét?g* nd | _'fa!!ottee prior to its registration
under RERA. Under the provision: RA, the promoter is given a facility to
revise the date of completiqn-oﬁ;ro}ﬁc‘t ng d?i?!age the same under Section 4.

The RERA does not cgy@qulgge; ugq“aj contract between the flat
purchaser and the prq&mq_té‘i..f:fﬁé Ny e oA el &

e ST o)

122. We have already discussed that above stated provisions of the RERA are
not retrospective in nature. They may to some extent be having a retroactive
or quasi retroactive, effect but-then on that ground the validity of the
provisions of RERA cannot be challenged. The Parliament is competent
enough to legislate\law haying retrospective or retroactive effect. A law can
be even framed to Aﬁ?‘ s&bstst:r?g?s g%dsghg &bnﬁgggﬁ rights between the
parties in the larger public interest. We do not have any doubt in our mind
that the RERA has been franied in'the larger publicinterest after a thorough
study and discussion made at the highestlevel by.the Standing Committee and
Select Committee, which submitted-its.detailéd reports.”

35. Also, in appeal no. 173 of Zggﬁﬁged@_s’ﬂfagfk Eye Developer Pvt. Ltd. Vs.
,%né‘:ori'i%ef?ﬁ fe‘ﬁ‘ 1‘1?.'12‘2?#2019 the Haryana Real Estate
Appellate Tribunal has observed-

'S @

Ishwer Singh Dahi)

“34. Thus, keeping in view our aforesaid discussion, we are of the considered
opinion that the provisions of the Act are quasi retroactive to some extent in
operation and will be applicable to the agreements for sale entered into even
process of completion. Hence in case of delay in the offer/delivery of possession
as per the terms and conditions of the agreement for sale the allottee shall be
entitled to the interest/delayed possession charges on the reasonable rate of
interest as provided in Rule 15 of the rules and one sided, unfair and
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F.II
37.

38.
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unreasonable rate of compensation mentioned in the agreement for sale is
liable to be ignored.”

The agreements are sacrosanct save and except for the provisions which
have been abrogated by the Act itself. Further, it is noted that the
apartment buyer’s agreement has been executed in the manner that there
is no scope left to the allottee to negotiate any of the clauses contained
therein. Therefore, the authority is of the view that the charges payable

under various heads shall be i'able as per the agreed terms and
: »4 A

conditions of the agreement slg

r};- 1o -:‘i he condition that the same are in
accordance with the plans/peﬁmissmns approved by the respective
departments/competent authonﬁes)f .. are not in contravention of any
other Act, rules, statutes, mstruct-id"r;s, directions issued thereunder and
are not unreasonablenqj' exorbitant in nature.

Objection regarding complaint-.barred'by-leitation Act, 1963

The counsel for the respondents have raised an objection that the
complaint is barred b?"?i-i‘m.it:iﬁﬁmasz.Eﬁé'_cemplainants has admittedly filed
the complaint in the year 2023311(1 the cause of action accrued on

i

04.07.2017. HAR] _1

On consideration o% the docume s avallahle on record and submissions
made by the party, the authorﬁty ohserves that the buyer’s agreement w.r.t.
the unit was executed with the allottee on 04.07.2013. As per clause 31 of
the buyer’s agreement, the possession of the subject unit was to be offered
with in a period of 48 months plus 6 months from date of obtaining all the
required sanctioned and approvals necessary of commencement of

construction, whichever is later. The authority calculated due date of
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possession from the date of date of agreement i.e., 04.07.2013 which
comes out to be 04.01.2018.

However, the said project of the allotted plot is an ongoing project, and the
respondents/promoter has failed to apply and obtaining the CC/part CC
till date. As per proviso to section 3 of Act of 2016, ongoing projects on the
date of this Act i.e., 28.07.2017 for which completion certificate has not
been issued, the promoter shall: malce an appllcatlon to the authority for

registration of the said project withi

B Smn 4 4

date of commencement of »this" ?ﬁt‘t and the relevant part of the Act is

[ AN L%
reproduced hereunder’ 2 @ j

Provided that pro;ﬂe&gh&t are onﬁamﬁﬁﬁ the mofcommen cement of this
Act and for which: th% completion certificate _hds ‘not been issued, the
promoter shall make an application to the Autharity for registration of the

said project w:tlﬂn a rwd of eelmonths fmm thedate of commencement
of this Act: .

The legislation is very clear in r}us ‘aspect thata project shall be regarded
as an “ongoing pro;ect’ until recelpt of ‘completion certificate. Since no
completion certificate has‘yet“heeme‘_’btained*by the promoter-builder with
regards to the conogmed prO]e

Moreover, it is observed that de?hlte paSSmg a benchmark of due date as
04.01.2018, till date the respondents have failed to handover the
possession of the allotted unit to the complainants and thus, the cause of
action is continuing till date and recurring in nature. The authority relied
upon the section 22 of the Limitation Act, 1963, Continuing breaches and

torts and the relevant portion are reproduce as under for ready reference:

22. Continuing breaches and torts-
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In the case of a continuing breach of contract or in the case of a continuing
tort, a fresh period of limitation begins to run at every moment of the time
during which the breach or the tort, as the case may be, continues.

42. Keeping in view the aforesaid facts and legal position, the objection with
regard to the complaint barred by limitation is hereby rejected.

F.III Objection regarding delay due to force majeure circumstances
43. Therespondents-promoter raised a contention that the construction of the
project was delayed due to force majeure conditions such as various
orders passed by the courts, nnn;@vﬁlablhty of construction material and
labour, demonetisation of eurr E’%ﬁy and lockdown due to outbreak of
Covid-19 pandemic which furthe; tglv’\ed to shortage of labour. But all the
pleas advanced in thlﬁ‘g';egarcf“anefdemmd of merit. Further, the authority
has gone through the possession clause of the agreement and observed
that the respondenm-éeveloper proposes to handover the possession of
the allotted unit within a period of 48 months plus grace period of six
months from the daf.e of écecuti__o_n of agreement or the date of obtaining
all the required sanctions and approval necessary for commencement of
construction, whichever is later. In the present case, the date of execution
of agreement is 04.07. 2013 and date of commencement of construction is
not on record so, the due date is calculated from the date of date of
execution of agreement, hence, the due date of subject unit comes out to
be 04.01.2018 including the grace period of 6 months. Further as per
HARERA notification no. 9/3-2020 dated 26.05.2020, an extension of 6
months is granted for the projects having completion/due date on or
after 25.03.2020. The authority put reliance judgment of Hon'ble Delhi
High Court in case titled as M/s Halliburton Offshore Services Inc. V/S
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Vedanta Ltd. & Anr. bearing no. 0.M.P (I) (Comm.) no. 88/ 2020 and
I.As 3696-3697/2020 dated 29.05.2020 which has observed that-

“69. The past non-performance of the Contractor cannot be condoned due to
the COVID-19 lockdown in March 2020 in India. The Contractor was in breach
since September 2019. Opportunities were given to the Contractor to cure the
same repeatedly. Despite the same, the Contractor could not complete the
Project. The outbreak of a pandemic cannot be used as an excuse for non-
performance of a contract for which the deadlines were much before the
outbreak itself.”

The completion date of the aforesaid project in which the subject unit is
o S M HEOS

being allotted to the complainants is 04.01.2018 i.e., before 25.03.2020.

SRR
Therefore, an extension of 6 months is not to be given over and above the
A B DALY 1

due date of handing over possession in view of notification no. 9 /3-2020
dated 26.05.2020, on_ﬁ_ac.count of fo‘fééﬂrﬁaje;lre conditions due to outbreak
of Covid-19 pand&enjic! The due date of subject unit comes out to be
04.01.2018, prior to E_he occurance of Covid-19 restrictions and hence, the
respondents cannot :be beqeﬁtted for his own wrong. The events taking
place such as restriction on EOHSWG-ﬁon dﬁe to weather conditions were
for a shorter period of time and\_}a}i:é‘j;yeaﬂy Ione and do not impact on the
project being deﬁelopged g‘émy § .the i respondents. Thus, the
promoter/respondréhfé cannot be given ény Iénié'ncy based on aforesaid
reasons and the plegadvanced;i_l_}f this regara is untenable.
Findings on the relief sought by the complainants
G.l. Direct the respondents to refund an amount of RS. 90,85,006/-
along with interest @ 18% p.a. from respective date of payments

till its realization.
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45. In the present complaint, the complainants intends to withdraw from the
project and are seeking return of the amount paid by them in respect of
subject unit along with interest at the prescribed rate as provided under

section 18(1) of the Act. Sec. 18(1) of the Act is reproduced below for ready
reference:

“Section 18: - Return of amount and compensation

18(1). If the promoter fails to compiete or is unable to give possession of

an apartment, plot, or building.-

(a)in accordance with the terms'
may be, duly completed by% pecified therein; or

(b)due to discontinuance of. his b 2ss. as a developer on account of
suspension or revocation of th?e reg:stratloq under this Act or for any
other reason,

he shall be liable an démand ta l‘he dﬂ‘ottee,s in.case the allottee wishes

to withdraw fro ;g project, w:thoﬁ‘f pre,rudtce to any other remedy

available, to retur the amount recefved by him in respect of that

apartment, plot, Buxldmg, as the case may be, with interest at such

rate as may be prescnbed in th:s\beha!f mc:‘udmg compensation in the

manner as prowde%under this Act:

Provided that where' an a.'lottee does not mteJnd to withdraw from the

project, he shall be paid) ﬁy rife promoter, interest for every month of

delay, till the handing over" of th_gwgmessmn, at such rate as may be

prescribed.” N DE

(Emphasis supplied) S —

46. Clause 31 of the BBA dated 04.07.2013 pro.yides for the handing over of

o i = ] ;
possession and is reproduced below for the reference:

%reement for sale or, as the case

y ¥

“31. The developer shall offe erp session of the unit any time, within a
period of 48 months from the. ?;dte of execution of the agreement or
within 48 months from the date of obtaining all the required
sanctions and approval necessary for commencement of
construction, whichever is later subject to timely payment of all dues
by buyer and subject to force majeure circumstances as described in
clause 32. Further, there shall be a grace period of 6 months allowed to
the developer over and above the period of 48 months as above in
offering the possession of the unit.”

47. Atthe outset, it is relevant to comment on the pre-set possession clause of

the agreement wherein the possession has been subjected to all kinds of
Page 18 of 24
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terms and conditions of this agreement and application, and the
complainants not being in default under any provisions of this agreement
and compliance with all provisions, formalities and documentation as
prescribed by the promoter. The drafting of this clause and incorporation
of such conditions are not only vague and uncertain but so heavily loaded
in favour of the promoter and against the allottee that even a single default

by the allottee in fulfilling- formallnes and documentations etc. as

prescribed by the promoter ma' 8o al 4 jthe possession clause irrelevant for

the purpose of allottee and” f&; i%mnutment date for handing over

9, v é—‘ ‘% 8 (‘ i
possession loses its rr;eamhg.. The incorporation of such clause in the flat
88" - P '......‘I\ I
buyer agreement by the promoter are just'to-evade the liability towards

timely delivery of sii‘bject unit and to-deprive.the allottee of his right
accruing after delay:i in possessmn 'I‘his is ]ust to comment as to how the
builder has misused hlS dominant positlon and drafted such mischievous
clause in the agreement and the allottee'i is Jleft ‘with no option but to sign
onthedotted lines. et REC g

Admissibility of grace period: The respendents/promoter has raised the
contention that m§ censtrucfon o% the prO]ect was badly affected on
account of the orde_’rs dated 16.-07;.-__201_2, 31,07.2012 and 21.08.2012 of the
Hon'ble Punjab & Haryana }iigﬁ Court duly passed in civil writ petition
n0.20032 of 2008 through which the shucking /extraction of water was
banned which is the backbone of construction process, simultaneously
orders at different dates passed by the Hon’ble National Green Tribunal

restraining thereby the excavation work causing Air Quality Index being

worse, may be harmful to the public at large without admitting any
Page 19 of 24
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liability. Apart from these the demonetization is also one of the main
factors to delay in giving possession to the home buyers as demonetization
caused abrupt stoppage of work in many projects. The payments especially
to workers to only buy liquid cash. The sudden restriction on withdrawals
led the respondents unable to cope with the labour pressure.

The promoter has proposed to hand over the possession of the apartment
within a period of 48 months p}ns,ﬁ months from date of agreement or

from the date of approval’s

_;Ijred for the commencement of

ater: The due date of possession is

Y '8

calculated from the dﬁtg»‘oﬂ«?agrﬁefiﬁem 1.3., 04.07.2013 as the date of

construction which whlchever

commencement of COIIStI'UCtIOH"iS*J‘lﬁl” ava“labl“e on record. The period of
48 months explreé on 04. 07 2017, Sinee in the present matter the BBA
incorporates unquaflﬁed reason for grace' period/extended period of 6
months in the possessi‘on- clouse accordmgly,- the grace period of 6 months
is allowed to the promoter bemg unquallﬁed Hence, the due date date
comes out to be 04.01. 2078’ E REGY

49. Admissibility of refund alongml;h prescribed rate of interest: The
complainants are sge gre§ur§~§wamoun|f paid alongwith interest at the
prescribed rate. However, the-allottee.._mtenﬂ to withdraw from the project
and are seeking refund of the amouot paid by them in respect of the subject
unit with interest at prescribed rate as provided under rule 15 of the rules.
Rule 15 has been reproduced as under:

“Rule 15. Prescribed rate of interest- [Proviso to section 12, section
18 and sub-section (4) and subsection (7) of section 19]

(1)  For the purpose of proviso to section 12; section 18; and sub-
sections (4) and (7) of section 19, the “interest at the rate prescribed”

Page 20 of 24
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shall be the State Bank of India highest marginal cost of lending rate
+2%.:

Provided that in case the State Bank of India marginal cost of lending
rate (MCLR) is not in use, it shall be replaced by such benchmark lending
rates which the State Bank of India may fix from time to time for lending
to the general public.”

The legislature in its wisdom in the subordinate legislation under the

provision of rule 15 of the rules, has determined the prescribed rate of

and if the said rule is followed I:o %ma: “ithe interest, it will ensure uniform

practice in all the cases. @%Jeﬂ

Consequently, as per, Websrt§ { *of thew State Bank of India i.e,
ttps://sbi.co.in, the margmaf co%tﬂ\o&f lﬁild;ﬁg rate (in short, MCLR) as on

datei.e., 27.09. 202‘51-4:5 9 10% Eécordmgly, the ‘prescribed rate of interest

will be marginal costgotg lendmgtrate +2% ie, 11:10%.

Keeping in view the factithat the allettee complamants wishes to withdraw

from the project and demandlng return of the amount received by the

promoter in respect of the mnm ’mteres; on failure of the promoter to

"%-'9@-

complete or 1nab111ty to glve possessmn ‘of the unit in accordance with the
terms of agreement for sale og"dlﬂy completed by the date specified
therein. The matter is covered under sectloo 18(1) of the Act of 2016. The
due date of possession as per agl:eement for sale.as mentioned in the table
above is 04.01.2018.

The occupation certificate/completion certificate of the project where the
unit is situated has still not been obtained by the respondents-promoter.
The authority is of the view that the allottee cannot be expected to wait

endlessly for taking possession of the allotted unit and for which he has

ﬁ]/_
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paid a considerable amount towards the sale consideration and as
observed by Hon’ble Supreme Court of India in Ireo Grace Realtech Pvt.
Ltd. Vs. Abhishek Khanna & Ors., civil appeal no. 5785 of 2019, decided
on 11.01.2021.

..The occupation certificate is not available even as on date, which
c!early amounts to deficiency of service. The allottees cannot be made
to wait indefinitely for possession of the apartments allotted to them,
nor can they be bound to tal;ert‘!:{a apartments in Phase 1 of the
project.... RS T 20
Further in the ]udgement of t wble Supreme Court of India in the

cases of Newtech Promoters a;l Developers Private Limited Vs State of
,_ ‘in fase qf M/s Sana Realtors Private
Limited & other Vs ﬁn&%p of Indi _:--_'_'._-gkhers SLP (Civil) No. 13005 of 2020
decided on 12.05. 2022 /it was observed

25. The unquahﬁed @ght of the allottee to seek refund referred Under
Section 18(1 )(@)T;pdﬁeccian 29(4_) oﬁﬁe 4ct;s not dependent on any
contingencies orgreul’anons ther:eof {t appears that the legislature
has consciously prqviaa{?”thiv right of reﬁmd on demand as an
unconditional abso!u.'.‘e nght to t gqﬂptt’ee,. if the promoter fails to
give possession of the ap&‘rtmenb plot"or building within the time
stipulated under the terms of ; ment rggardless of unforeseen

events or stay orders unag Vt’hu:h is in either way not
attributable to the aHottee/ﬁome uyer, the promoter is under an
obligation to refund the amouna on demqnd with interest at the rate
prescribed by the State Government mcludmg compensation in the
manner provided under the Act with the proviso that if the allottee
does not wish to withdraw from the project, he shall be entitled for
interest for the period of delay till handing over possession at the rate
prescribed.

The promoter is responsible for all obligations, responsibilities, and

functions under the provisions of the Act of 2016, or the rules and
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regulations made thereunder or to the allottee as per agreement for sale
under section 11(4)(a). The promoter has failed to complete or unable to
give possession of the unit in accordance with the terms of agreement for
sale or duly completed by the date specified therein. Accordingly, the
promoter is liable to the allottee, as the allottee wishes to withdraw from
the project, without prejudice to any other remedy available, to return the
amount received by him in respe(;tof the unit with interest at such rate as
& ;%fg%

may be prescribed. ._
This is without prejudice to~ amﬁ ;

'B%r remedy available to the allottee
including compensatlﬁh for ,sggv ic ﬁllgnttee may file an application for
adjudging compensatmn wsth the\éd}ﬁ”dlcatmg ofﬁcer under sections 71 &
72 read with section'31(1) of the Act6f2016.

The authority her-.ée%b;y :direg-ts th‘e‘; respondents/promoter to return the
amount received by it e, Rs. 90,85,006/+ with interest at the rate of
11.10% (the State Bank of India highest marginal cost of lending rate
(MCLR) applicable as on date 42??3) as. .préscribed under rule 15 of the
Haryana Real Estate (Regulanen‘and Develepment) Rules, 2017 from the
date of each paymeﬂt till theﬁ’acgﬁpdite of refund of the amount within the
timelines provided in rule 16 of the Haryana Rules 2017 ibid.

Directions of the authorlty

Hence, the authority hereby passes this order and issue the following
directions under section 37 of the Act to ensure compliance of obligations
casted upon the promoter as per the functions entrusted to the authority

under section 34(f):
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59. Complaint stands dlsposed of
60. File be consigned to reglstry '

2O GURUGR AM Complaint No. 5580 of 2023

i.

ii.

iil.

The respondents/promoter are directed to refund the entire amount
of Rs. 90,85,006/- paid by the complainants along with prescribed rate
of interest @ 11.10% p.a. as prescribed under rule 15 of the Haryana
Real Estate (Regulation & Development) Rules, 2017 from the date of
each payment till the date of refund of the deposited amount.

A period of 90 days is given to the respondents to comply with the
directions given in this order,,and failing which legal consequences

would follow. R ’_"

The respondents/bulldwarQWegted not to create third party right

'Ji BiAS

at qn of the paid-up amount along with

against the unit before full real
interest thereon to the complamants, and even if any transfer is
initiated with reSpect to the subject unit the receivable from that

property shall be fi %st yuitlllged for cleann]g dues of the complainants-

allottee.

G
S

| V‘ J e
(Vijay Kumar Goyal)
Member
Haryana Real Estate Regulatory Authority, Gurugram

Dated: 27.09.2024
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