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M.. KamalBhatia
Rlor C -77,2 -1,Block-c,
Dilshad Garden. East Delhi.

Versus

M/s Foreve. Buildtech plt Ltd.
Registered Omce at: Floor-lzq Or. CoDal das
thdwan,28 Barakhamba Road, NwDelhr. Respordent

CORAM:

Shri Ashok Sangwan

APPEARANCE:

Nisha Caur [Advocate)
Minto Kumar (AR ofrespondent)

Mert|b€r

Complainant

1

ORDf,R

The present complaint has been filed by the complainant/aloBees under
Section 31 ofthe Real Esrate (RLgdatton and Development) Act,2016 (in
short the Act) read with rule ,9 ofthe Haryana Reat Esrate (Regutation

and Development) Rutes, 2017 (in short, the Rules) for viotation oi
section 11(4)(a) of the Act wherein jr is inter atia prescribed that the
promoter shall be responsible for all obtigations, responsibititi€s and
functions under rhe provision ot the Act or rhe rules and regulatjons
made there under or to the altoftees as per the agreement for sate

Unit and proieGt related detaits

7,tt ol2024
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2. The particulars of rhe project, the detaits of sate consideration, the

amount paid by the complainantr date of proposed handi g over the
possession and delay period, ifany, have been detailed in the to owing

No.
Sr. Particulars

Nature ofthe proiecr
Gurugram, Haryana.

'Signum 95-A", Sectorg5A,1

11.

Not Registered

10.201924.
(As nplrnrl
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Date of execution of piot

Due date olpossession 24.10-2022

[Calculated 36
date ofallotmentl

t0 Basic salesconsideration Rs.27,27 .7 0A /

0ccupahon cerrrficate

Rs.2,53.6r8l-

13

14.
-l

31.07.2022

lNote: The

Rs.3,250/- on 28.0 ,

RIjR Register

Total amount paid by the
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Facts ofthe complatnt:

The complainanr made the following submissions in rhe comptainL
I. That the complainant booked a shop vide booking receipt no.

8595/00/76/19-20 (213.94 sq.ft) in Signarure Ctobal "STGNUM

95A" against the booking amount of Rs.2,S3,618/_ and the same

amount 
'/ras 

credited in therespondenfs accounr.

Il. That the complainant furtier received a provisional Altotmenr

Letter of Shop no.-FF-34 admeasuring super area 21:l.84sq.ft.

@Rs.9eso/- per s.ft. in the pioiqct

IV.

Ilt That the complainant received a demand preJnt,marioD Lerter

dated 06.03.2021 for making the payment amounting ro

RS.IS,30,l27 /. .

That the complainanr requesred via mail to rhe respondent through

Mr. Rajbir singh/ggacres ( a chann€l partner) aor transterring the

same shop in tbe name ofhis younger real brorher i.e., tvtr. Deepak

Bhat,a. On the request of rhe complainant, the respondent arked ior

the relevant documenrs and accordingty rhe sane were sent bv the

conplainant on 01.02.2022.

V. Thereafter, the respondent n€ver issued , re-alotmenr letter in the

complainands brothels name and never execured Buitder Buver,s

That the respondent cancelled the unit on 31.07.2022 wtthout

providing any retund and forfeited rhe entire amounr and sent a

cheque of Rs.3,2 s0l, onty.

Cohplainr No.75l or2(]Z4
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Vll. That from rhe past rwo years, the comptainant is trying to contact

the respondent through tetephone and personal visits to jts office

for redressal of his grievances, but no suitable response has ever

beengiven bytherespondenr Hence, the present complaint.

C. R€llef sought by the complatnantr

Tbe complainant has filed rhe present complianr for seeking foltowing

i. Direct the respondenr ro refund the enr,re deposted amrunr atonS

0n the date of hearing, the authority explained to rhe respondenr

/promoter about rh€ contravenrion as a eged to have been committed in
relation to section 11(41(a) of rhe Act to plead guilry or not to plead

guilry.

R€ply by respondent:

The respondent has conrested the present complaint on the lollowins

i. That the events stated in the conplaint need no response and the
respondent admits the altolm€nt of the shop to rhe comptainant.

ii. It is denied that the colnplainaht sent any or aI rhc relevant
documents which were requir€d as alteged by the complainant.
Furrher, rhe respondent is tiable ro perform its duty as per terms
agreed in the applicatjon form/BBAonty.

iii. S,nce the comptainant faited to come forrrard to discharge its
Uabiliry hence the cance[ation happened under computsiorr.

iv. It is denied that the comptainanr approached the respondent w,th
any demands of transferring rhe unit in favor of rhe complainant s

D.

6.
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brother. No such request was made by the complairanr to the

respondenL

v. The present complaint must by dismissed as it is nothing bura gross

misuse of process otlaw.

7. Copies of all the relevant documents have been filed and placed on

record. Their authenticity is not in dispute. Hence the complainr can be

decided on the basis of these undisputed documenrs :nd submission

made by the parties.

E. lurlsdiction ofthe authorlty:
8. The Authoriry obserues that ithas territorial as well as subiecr maner

jurisdiction to adjudicate the present compla,nr tor rhe reasoDs given

E,I TerntoriallurlsdictioD

As per nodncation no. 1/92/2017-1"tcp dated 14.12.2017 issued by

Town and Country Planning Department, the jurisdiction of Real

Estate Regulatory Authority, curugram shall be enrire clLrugram

District ior all purpose wlth offices situated in Gurugram. In the

present case, the project in question is situated wirhin the planning

area of Gurugram district. Therefore, this authority has complete

territorial jurisdiction to deal with rhe present complainL

E.ll Subjectmatteriu.isdictton

Section 11(4)(a) oithe Act, 2016 provides that the promoter sha be

responsible to the allottees as per agreement for sale. Sect,on I1(4)ta)
is reproduced as hereunder:

sation 116)(0)
Be respansible fot ollobligations, respohsibihti6 ond functonsundet the
praeisions of this Act or the rules antl rcgutotions nade theteunder o. to
the allottee as per the osreeneht lot sola or to the oseciatior of
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ol,h p. a\ th? a* not be. nlt Lhe conwlonce ot o .he opo\d,:n4
pto6 ot bu a'ls:. os th. Lo* no, b., to the oltoft.e, u th. \adron
o.eas to the otuciotion ol oltott* ot ahe cohpetqt outhorit!, os the

9. 5o, in view olthe provisions ofthe Act quored above, the Authority has

complete jurisdidion to decide the complaint regardiog non-

compliance of obligatjons by the promorer Ieavjng aside componsation

which is to be decjded by the adjudjcaring omcer if pursued by rhe
complainants ata later stage_

10- Further, the Aurhority has no hitch in proceeding with rhe comptaint
and to grant a relief of refun4 ih the present matter in vjew of th€
judgement passed by rhe Hofblet pex Court in evrtech promaters

and Develope$ Privaaa Llmttzd vs stote of u.p. and ors, 2021-202 2
(1) RCR (Ctv ), 357 ond ret;rarcd tn case of M/s S.lna Reottors
Prtuate Ltmtted & other t6 Unton ol tndio & others SLp (ctv ) No.

13005 of 2020 dechled on l2,O,.2qzzwheretn ithas been laid down

'3b- Fror de t.heae oI the A.t ol wh(h o detoited teJpreh.e h b
bp"a hadeand tok'hg not ojpo&r otodiud\ation dphneotetl wt:h
the.esulatory outhotiry ont! a.riu.tkonng ofiicet. wnot ltnahJ.r t,
au. 

^ 
thot ohhough the A.f ,rdkotp: thp dBtn.t efi;esb4, 

"e'rcfLnd - \alarust--pemly ard'eon\neto",a cont;i aodhg ol
sec uan s 1 a o ad 1 e.t@ t ty aontkir t o. whea, oaes b p tuai jf
thp onauat. aad iatetest on tle t ?fund oaounL o.dttprtio! poyn"nr
of tntpt$r lor delo!"d delaery olpos6tio4 ot ppno].yond i..tp\t
thprea4. t\ the rcgulota^ oLrhoutv whtch ha\ the powe, .a

e\antnp ond detprdine the ou.tone oJ a nnploiaL At rhe tun,e
ttne nhen it \anp: to o quanon ot\epking.he rphel otadtudgr q
.onpentonon ond tnt.,e:t theeon u4det Set ton, 12. t4, tA ond ts,
'he odtudroras oftq er,lu\itetr ha, the power to dpprn,n"
kepptng ia vEw t he .ollat tue .eaAng at tutbn 1t .eort wthSe,t,L4
72 ofthe AcL iI the at)judnodon undet Satians 12, 14, I ond 19oth.t lhon conper.oton o, e^itoCed. I e\.endpd to e
odtud<attng altr\ o\ ptapd that- ,n oLr v,"v not Dtcnd bqfnl ,re onlr ond:.ope ar ip po*ets ond tua.toa aI ne
odiudttotng offt"t rnder Sett@n 7) ond thotwoLld b? agohy tt?
hon.late ofthe Act 2016,"
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11. Hence, in view of the authorjrarive pronouncement of the Hon,ble
Supreme Court in rhe cases mentioned above, the Authority has the
jurisdidion to entertain a complainr seeking refund ofthe amount and
interest on the refund amounr

F. Findings on th€ reltefsought by the comDtatnant
F.l Dlr€ct the respondenr to refund the;nure anounr patd by rhe

complahant along wlth inter€sr.
12. I. the present case, the complainant approached the respond€nt and

applied for allotment ofa shop in rhe projed namely ,, Signum-95A,,of
the respondent, situated in the revenue srare of Vi age-Wazirpur,
Sectior 95-A, Curugram, HaryaM. The comptainanr in tjeu of rhe said
booking paid an amount of Rs.2,53,168/- being the booking amount
vide cheque dated 30.09,2019 drawr on S.B.r bank. The compta,nant
made the booking tn respect to shop b€artng no. 34 on first floor
admeasuring 213.84 sq.ft. ofsuperarea in rhe project ,,Sisnum,9S-A,,.

13. The complainant was provisionaly alloned unjr bearjng no FF 34
admeasuring super area of 213.846q.ft in the project of the
respondent Thereafter, the cornplainant received a demand p.e-
intimation letter dated 06.03.2021whereby the respondent dernanded
a payment amounting to Rs.15,30,12? /" .

14. The complainant contended that he requesred the respondent via a

channel partner/middle man namel, Mr. Rajbir Singh on 99 acres to
transfer the shop allotted to hiln in favour of hjs brother Mr. Deepak
Bhaha and have annexed th€ said conversarion at Annexure-4 ofthe
complaint. The Aurhoriry is of the view that as per annexure 4 no such
conversation regard,ngthe request for transfer ofthe unitjn rhe name
of the complainant's brother is there. The e-majl is as folows:
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" Iuh .l os pu out ktcphonn diku$,on bdoy,t wo, cotd be thot i wt .et
thp destrd .t@ ond detoit, toa.y" 

"*,ae 
*i,a p"",rai aii .ni , ii,i

not teQived the same

_Pls 
ptovde the ene ot @rlien e thot i @uld ttircu$ the nanet funher, Ihove otkody no,led ro u peopte on 2 5.423-

15. Also the compjajnant has ptaced on record another e-mail dated
28.04.2023, no such conversation is there as contended by the
complainant.The e-mail is produced betow:
- Mf, luhdrJ 6 pe. out telephoat rlisusnn @.toy, pls ptovi.le thc yohowag bybdot yto doil positivelj.
I n unobk ro unde$tuad |9hy u peo\le arc
ulculadontos to how u hoeea ivei to nJ
tepeoted.equet6 b your ten

deldying in prcviding ne th. detdited
rclund onount of E:_32s0y' d$pne nr

Pl_\ provtdp he copt ond dpb,ted aptdnonti@ ot thc to owing ODN No.
tAs per ledger prcqde.J ro ne upb hb dqa. 2 8.22 t

16. N,lreover, as per Ctaus€ I of rhe boohng iorm . undared but siBned by
the complainant, talk about cancellation byallottee. The relevanrparr
ofthe clauseis reproduced asunder -

A. fhp_pornest nonev:ho nan tS%olie Bos. Sole prke oJtne\hop
@td. tn cote thp A ode at on, .ihe op6 fu .dnce otion ol ie
Dooktns/o othenL rhe conpany wwta anrer *ctt o" opoio eni
after ktettingts% ol ttg Banc sote prxe, c stitutins th; Eanest
nonet. ||ih ,nterest q.ctue.t ond the@frer de boton.; I ony w.utd
bp rcfunded. fh? Allottze heeby occ._pE ond authon2$ t he CohDao\
to to4eit out ol the anount ,aid/rarobt? by tunaL the eo;",,
aonet os oforencnti@ed tog.the. wth the p,o.e$ng lae. tuyi e, st due d pqebte _ on! ornq onounr ot o norrennaiOie naure
n t^e d t ofihe ldilutE oJ.h. AIot ?e Lo pqlon iBht obtisoton,
or futft o the tem ond con.lltiorc neatiinei u tte to*a[ p,n,
Devetoper Buyet Agreement ona *e Uointenonce Seni s agieinent
ord \uch 

_athq ddLnen\ o! no, be rcquad b the Conpzny b tR
dp.LPd byrhe A oneeotn.hed tottoiturcoftn.A o;e;b\qn
md taun.he Delelop* au!"t Agrement h songhotlot b;he
LonDont within Flft@n dar\ lroh he dot ol iB dnpikh b, thc
DevetoDeL

1 7. The Authority is ot the view that the drafting of the aforesaid clause and
incorporation ofsuch conditions are nor only vague and uncetain but
so heavily loaded in favour ofthe promoter and againsr rhe alonee. As
per the aforesaid ctause the builder is entitled to forfeit 1S% ofthe basic
sale price oftheshop.
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1 8. However, in the issue with regard to deduction of earnest money on

cancellation of a contract arose in cases of Maulo Bux VS. Unton ol
tndio, (1970) 1 SCR 92t ond Sirdar KB. Ram Chandro Roj Urs. VS.

Sarah C Uts., (2015) a SCC 136, and wherein it was held that forfeirure
of the anount in case of breach of conkact must be reasonable and if
forfeiture is in rhe nature ot penalty, then prov,sions of sectjon 74 ot
Contrad Act, 1872 are aftached and th€ pa.ty so forfeitjng must p.ove
actualdamages. After cancellation ofaltorment, the flat rema,ns with the
builder as such there is hardty a4y actuat damage. National Consumer

Drsputes Redressal Commjssions tn CCl+3Slz0t9 Ramesh Mothotra
yS. Emaar McF Land Ltrnited (decided on 2e.06.2020) and Mr. Saurav
Sanyal yS. M/s IREO ptltou Ltmled (decided on 12.04.21)22) ond

lollowed tn CC/2766/2077 ln case tt ed ds layont Sthghal and Anr.
VS. M3M Indio Ltmibd decideit on 2607.2022, hetd thar 1096 ofbasic
sale price is reasonable amount to be forfeiled in the name of ..earnest

money". Keepingin view the principtes lajd down jn the first two cases.

a regulation known as the Haryana Real Estare Regularory Authoriry
Curugram (Forfeiture of esrnesr money by the builder) Regularions,

11(5) of2018, was hrmed prov[dtng as under-
"s. tuotfir or v.ntrst Mdtw

Senano prior ao the Reol Esme (Reguldnans on(l Devetophent) Aca
2016 wos dilJercnt Frauds were @rried out without onr leor a;there
wo: no tow for the soa" bLt now. in vG\| ol be obove to.i aad nkag
tnto contderotiaa th? tudsen"nB oI Honbte Notio.al .onsunet
Disputes Redressol Conni*ion ond the Hon,bte Suprehe Couft ol tndio,
the outhotit! is oI the view thot the lo[eiture ohount ol the ednst
noney shott aot qcee.t morc thon 10% ol the .;nsi.tetution
onount oI the reot 6tdte Le. opottment/ptot/buitding os br case
ma! be in oltto\p\whetp thpcancpltonon olthe ltotluntj/ptot 

^ 
node

bt the builder in o unitozrol nonh{ t the buy intend;iowhhdtM
lron the prciect ahd ony ogrunent contoi ng on! clouse contar! to
the afo.esoid resutotioB sha be wid ond not iindihg on the bqet.1
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19. So, keeping in view the law laid doirn by the Hon,ble Apex court and
provisions ofregulation 1r of201O framed by the Haryana Real Estate

Regulatory Authoriry, Gurugram, and rhe respondent/buitder can,t

retain more than 10% of sate consideration as earnest money on

cancellation but that was not done. So, the respondenr/bu der ,s

directed to refund the amount received from the complainanr after
deducting 10% of the basic sale consideration and return the
remaining amount along with interest at the rate of11.10% [the State

Bank oftndia highest marginat costoftend,ng rate IMCLR) appticab]e

as on date +2%l as prescribnd qnder rute ls or the Haryana Real

Estate (Regulation and DevelopEren0 Rutes, 2017, from rhe date of
cancellation i.€., 37.07.2022 nll the actual date of realization of the
amount within tbeUmelines piovtded tn rule 16 ofthe Haryana Rules

2017 ib,d.

G, Dl r€ctioDs of the Authorltyr

20. Hence, the Authonry hereby passes this order and issues the foltowing

directions und€r secrion 37 of the Act

obligations cast upon the p.omorer as per

the authority under sectton 34[0 of the Act.

i. The respondent/promoter is directed to refund the paid_up

amount of Rs.2,53,618/-, after deducting 10% of the sal€

consideration of Rs.21,27,70a/- bei1l earnest money along with
interest on such balance amount at rhe rate of 11.t0yo as

prescribed under rule 15 of the Haryana Real Estate [Regulation
and Development) Rules, 2017, from the dare of cance arion i.e.,

31.07.2022 till its actual realizetioh

to ensure compUance of

the fundion entrusted ro

ConplaintNo. 752 ot2OZ4
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ii. A per,od of90 days is 6
directions given in rhis o and la,lins which legal

iii. The Authority observes

ard the respondent is in vi

Author,ty di.ectes the Plan

into the mafter and,niti

Promoter, ilviolation of s on 3 is prima racie tound.

21. Complaint stands dis

22. File beconsignedto the

Dated:16.10.20

HA ERA
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M

I

q*

to the respondent to comply

the project has not been re

lation ofSection 3 ofth€ Act,201

ing branch ofthe Authoriry to

suo motu proceedings

Haryana
Regulatory

The


